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JUDGES  OF  THE  HIGH  COURT. 


Hok'ble  Sir  Richard  Couch,  Knight^  Chief  Justice. 
F.  B.  Kemp,  \ 

L.  S.  Jackson, 

J.  B.  Phear, 

A.  G.  Macpherson, 

W.  Markby, 

F,  A.  B.  Glover, 

D.  MiTTER  (deceased), 

C.    PONTIFEX, 
W.  AiNSLIE, 

E.  G.  Birch, 

G.  G.  Morris, 

K.  C.  MiTTER, 

W.  F.  McDoNELL,  I 

Mr.  Paul,   Officiating  Advocate- GeneraL 
„    Kennedy,  Standing  Counsel. 
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189, 
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191, 
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197, 
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210, 
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485, 
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489, 

line  12  from  bottom, /or  **  dismissed"  read  "  decreed." 

line    8  from  bottom,  for  **  plaintiff"  read  **  defendant." 

line    5  from  bottom,  for  "  merts  "  read  "  merits." 

line  13  from  top, /or  " have"  read  "bear." 

line  10  from  bottom,  after  "  of"  insert  "  an." 

foot-note  (2),  for  "  2  Moore's  I.  A."  read  *•  7  Moore's  I.  A." 

line  15  from  top, /or  **  wast"  read  "  was." 

second  line  of  heading,  omit  dash  after  "  67,"  and  put  "  Indian 

Councils  Act,  1861"  in  brackets, 
line  15  from  bottom, /or  «  1859  "  r^ad  «  1857." 
foot-note  i^),for  "  594"  read  "613  note." 
first  line, ybr  "  country"  read  "  court jard." 
second  column  of  foot-note,  line  8  from  top,  for  "  preferred  "  read 

"  prefixed." 
line  4  fi^m  top, /or  «  1860"  read  "  1866." 

head-note,  last  line  but  one, /or  "  incorporal"  read  "  incorporeal." 
foot-note  (5),  line  2  of  heading,/or  "  5"  read  "  105." 
foot-note  (7X   line  3  of  heading, /or  "  VI"  read  "  Vin." 
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ORIGINAL  CIVIL. 


Before  Mr,  Justice  Macpherson  and  Mr,  JtuHce  Poniifex, 

GANENDRO  MOHUN  TAGORE  v.  RAJAH  JUTTENDRO   MOHUN         ^^^ 

TAGORE  BAHADOOR  and  othbbs.  AprU  18,  21 

to  25,  ^  28, 

Will^ Proviso  far  Cesser — Condition^  Conditional  Limitation-^Breach        ^^8,  ^81. 

of  Condition,  ' 

P  C  T,  a  Hindu,  died  leaving  an  only  son  Q  M  T^  and  having  first  made 
his  will  in  EngliBh,  whereby,  after  declaring  that  he  had  already  made  sufficient 
provision  for  his  son  Q  M  T^  and  that  Q  M  T  was  to  take  nothing  under 
the  will,  he  gave  all  his  property  to  trustees,  upon  trust,  as  to  the  personal 
estate,  "  to  collect  and  get  in  the  same"  with  certain  specified  exceptions,  and 
thereout  to  pay  his  funeral  expenses  and  debts  "  and  such  legacies  a|i  were  not 
by  the  will  postponed  in  payment  ;*^  and  to  invest  the  residue,  and  out  of  the 
annual  proceeds  of  such  investments,  so  far  as  the  same  would  extend,  to  pay 
certain  annuities  and  postponed  l^acies  as  they  became  due,  and  to  pay  such 
surplus  income  as  might  firom  time  to  time  exist  to  the  person  entitled  to  the 
beneficial  enjoyment  of  the  real  property,  or  the  surplus  rents  or  profits  thereof; 
with  an  ultimate  trust,  after  all  the  legacies  and  annuities  had  been  satisfied,  for 
the  person  or  persons  entitled  to  the  beneficial  enjoyment  of  the  real  property. 
And  as  to  the  realty,  upon  trust,  until  all  the  debts  and  legacies  had  been  paid, 
and  all  l^e  annuities  had  fallen  in,  to  receive  the  rents,  and  thereout  in  the  first 
instance  to  pay  the  unsatisfied  legacies  and  annuities,  and  to  pay  the  surplus  rents 
to  the  person  or  persons  for  the  time  being  to  whom  the  real  estate  (subject  to 
the  devise  to  the  trustees)  was  given  by  the  will.  And,  as  a  first  charge  on  the 
net  income  of  the  real  property  (after  satisfying  the  expenses  of  establishments), 
the  testator  directed  the  trustees  to  pay  Rs.  30,000  per  annum  to  the  person 
for  the  time  being  entitled  to  the  beneficial  enjoyment  of  the  real 
property  or  the  surplus  income  thereof.  He  further  directed  them,  afler  all 
the  annuities  and  legacies  had  fallen  in  and  been  satisfied,  to  convey  the  real 
estate,  so  far  as  the  then  condition  of  circumstances  would  permit,  unto  and  to 
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the  use  of  the  penH»  entitied,  under  the  h'mitations  contained  in  the  will,  to  the 
beneficial  interest  therein.  The  first  limitation  was  to  J  M  T  for  life.  At 
the  end  of  the  limitations  of  the  real  estate,  the  will  contained  the  following 
proviso  :^ 

**  Provided  always,  and  I  hereby  declare  that,  if  any  devisee,  or  tenant-for- 
life ....  shall  permit  or  sofief  the  said  property  so  devised  and  limited  as 
afolreiaid,  or  any  portion  thereof,  to  be  sold  for  arrears  of  Govemaent 
revenue,  or  shall,  after  attaining  his  majority,  cease  to  keep  up  in  a  due  state 

of  repair,  and  to  use  as  his  residence  in  Calcutta,  the  said  baithahhana  house 

* 

and  premises  where  I  now  reside,  and  make  use  of  and  enjoy  my  library,  horses, 
carriages,  farm -yard,  furniture  in  the  said  house,  and  jewels,  gold  and  silver 
plates,  &c.,  in  my  use  or  possession,  then,  and  immediately  thereupon,  the  devise 
and  limitations  in  this  my  will  contained  and  declared  shall  wholly  cease  and 
determine  its  to  him,  and  the  person  next  in  succession  to  him  under  the 
limitations  aforesaid  shall  at  once  succeed,"  as  if  the  person  committiBg  breach 
of  such  conditions  had  then  died. 

The  testator  died  in  August  1868.  In  December  1868,  his  son  G  ilf  T 
instituted  a  suit  for  the  purpose  of  avoiding  and  setting  aside  the  trusts  and 
limitations  of  the  will,  except  so  fiur  as  they  were  for  payment  of  debts, 
legacies,  and  annuities.  This  suit  was  dismissed  on  the  1st  of  April  1869. 
O  M  Tsppealed,  iuid  on  the  1st  S^ytember  1869,  the  Appeal  Court  declared 
hitfi  to  be  absolutely  entitied  to  the  personalty,  subject  to  the  trasts  for  payment 
of  debts,  legacies,  and  annmiies,  and  entitled  on  the  death  of  the  defendant 
JMTi  the  tenant  for  lifoi  to  the  realty.  J  M  7*,  and  others  claiming  under  the 
limitations  in  the  Will,  appealed  to  the  Privy  Couneil ;  and  O  MT  filed  a  cross- 
appeal  in  which  he  claiflMd  that  the  gift  of  the  life-restate  toJMT  ought  to  be 
declared  void.  By  the  (»der  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  August  187S,  and  which  arrived  in  Calcutta  in  September  1873,  all  the 
limitations  after  the  limitation  to  J  M  7*  were  declared  void  and  inoperative, 
and  it  was  further  declared  that  J  M  T  was  benefioially  entitled  to  a  lif^ 
interest  in  the  realty,  and  also  in  the  personal^  directed  to  be  conveyed  or 
converted  into  a  fund,  sulgect  to  the  payments  in  the  will  directed  to  be 
made,  and  to  the .  provisions  in  the  will  not  thereby  declared  to  be  vpid ; 
and  also,  until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to  Rs.  2,500 
a  month  out  of  the  net  rents  of  the  realty,  and  also  to  the  surplus  rents  of 
the  same  and  the  surplus  interest  of  the  personalty ;  and  that,  upon  the  failure 
or  determination  of  J  M  T*s  life-i&terest,  O  M  T  was  entitled  as  heir-at« 
law  to  the  real  and' personal  property.  The  proviso  for  cesser  was  not  among 
the  provisions  of  the  will  which  were  declared  void.  J  M  T  was  one  of  the 
trustees  under  the  will.  After  the  te8tator*8  death  the  business  of  the  estate 
continued,  as  theretofore,  to  be  carried  on  in  a  portion  of  the  haithakhana 
house :  and  J  M  T,  who  had  a  family  dwelling-house  of  his  own,  used,  up  to 
November  1869,  to  attend  at  the  baithakhana  daily  for  the  transaction  of 
business.    In  November  1869  J  M  T  quarrelled  with  his  co-trustees,  and 


VQii.  w?.]  man  GoujRT.  s 

ce98ed  to  go  to  the  baUkahhima,    In  Api^il  1870  he  <j^nfii|de4  from  the  other        ^9f9 
trustees  that  possession  of  the  baithahhftna  should  be  giveja,  to  )iimf  ai^d  vpo^    Gamchdbo 
their  insisting  on  the  right  to  occupy  the  portion  of  the  baithnhham  used  for      Ta€m>b8 
the  puipose  of  the  estate  business,  sued  them  for  possession.    In  July  1870  a  -*• 

decree  for  possession  was    made  in  his  favor :  the  trustees  appealed,  and    ^JLottwdho 
ultimately,  in  Jnly  1871,  the  Appellate  Court  made  a  declaration  that  it      J^^^b" 
was  consistent  with  l&e  trusts  of  the  will  that  J  M  Tehould  enter  into    Sahaooob. 
possession  ;  and  the  truptees  were  ordered  to  deliTer  to  him  possession  of 
the  haifhakhanfl^  expept  the  poxtion  of  .l)he  ground-floor  occupied  fqr  the  bi|slne«^ 
of  the  estate.    After  obtaining  this  decree,  J  M  T  found  that  the  haifhdkhana 
was  in  a  very  bad  state  of  repair,  and  called  upon  the  trustees  to  have  proper 
repairs  executed.    On  their  refusal  to  do  so,  except  under    direction  of  the 
Court,  J  M  T^ih.  December  1871,  brought  a  suit  to  compel  ihem    to  effect 
neoessavy  xepairs :  ithe  trustees  contested  the  suit,  but  in  March  1472  a  idecree 
W9A  passed. directing  them  to  fnfike  the  repairs.    Subsequently  irepturp  iirere 
b^nn  which  w^e  completed  in  Octpber  1872. 

In  a  suit  hj  GMT  alleging  that  J  M  T  l^id  committed  ^  breach  of 
one  or  more  of  the  conditions  contained  in  the  proviso  for  cesser,  b^  not 
residing  in  the  baitkakkana  house  and  by  neglecting  to  keep  it  in  repair,  and 
liad  thereby 'incurred  a  forfeiture  of  which,  the  plaintiff  was  entitled  to  take 
advantage: 

Mei4  thikt  the  clanne  containing  the  proVifionp  for  ^eso^r  :and  shifting  .qf 
the  estate  was  intf^nded  to  come  iqto  op^i^ation  ^  a  whqle,  and  not  piecemeal, 
and,  .therefore,  that  until  J  M  T  can^e  into  full  beneficial  enjoyment  of  th^ 
life-estate  given  him  by  the  will,  or  at  all  events  until  he  became  entitled 
to  the  surplus  rents,  the  time  had  not  arrived  when  that  clause  was  intended 

4o  apply. 

ffeld  fiurther  that,  assuming  that  such  time  .had  arrived,  the  ^dioa  of  the 
plaintpPin  contesting  the  right  of  J  M  T,  under  the  wjU^  to  occupy  4)he 
haithakhana  house  and  premises,  debarred  him  from  claiming  that  ef^eqt 
should  be  given  to  the  clause  of  forfeiture  for  non -residence.  jEven  ap^rt  fro|p 
any  action  by  the  plaintiff,  the  conduct  of  the  trustees  in  disputing  the  right 
of  J MTto  possession  of  a  portion  of  the  haithakhana  house,  and  refusing  to 
repair,  would  suspend  the  operation  of  the  forfeiture  clause  until  October  1872, 
inasmuch  as  it  prevented  him  until  that  time  froni  obtainii^  such  a  poosession 
as  was  contemplated  by  the  forfeiture  clause.  The  forfeiture  clanse  ,wfM  not 
brought  into  operation  by  the  judgment  and  order  of  the  Jndicfi^  Cpm^fiittee 
of  9th  August  1872. 

^Held  on  the  evidence  that  J  M  T  had  complied  with  the  conditions  as  to 
residence. 

Pposoiro  CooMAa  Tagobb^  a  Hindu,  died  on  i\\%  30th  August 
1868,  hftving  made  a  wiU  in  the  Eoglish  language,  whereby, 
«ft«r  deoluping  that  be  had  already  made  such  provision  for  his 
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the  uie  of  the  person  entitlecl,  under  the  limitations  contained  in  the  will,  to  the 
beneficial  interest  therein.  The  first  limitation  was  to  J  M  T  for  life.  At 
the  end  of  the  limitations  of  the  real  estate,  the  will  contained  the  following 
proviso  :— 

"•  Proyided  always,  and  I  hereby  declare  that,  if  any  devisee,  or  tenant-for- 
life ....  shall  permit  or  sofier  the  said  property  so  devised  and  limited  as 
afolreiaid,  or  amy  portion  thereof,  to  be  sold  for  arrears  of  Government 
revenue,  or  shall,  after  attaining  his  majority,  cease  to  keep  up  in  a  due  state 
of  repair,  and  to  use  as  his  residence  in  Calcutta,  the  said  baithakhana  house 
and  premises  where  I  now  reside,  and  make  use  of  and  enjoy  my  library,  horses, 
carriages,  farm-yard,  furniture  in  the  said  house,  and  jewels,  gold  and  silver 
plates,  &c.,  in  my  use  or  possession,  then,  and  immediately  thereupon,  the  devise 
and  limitations  in  this  my  will  contained  and  declared  shall  wholly  cease  and 
determine  as  to  him,  and  the  person  next  in  succession  to  him  under  the 
limitations  aforesaid  shall  at  once  succeed,**  as  if  the  person  commlttiBg  breach 
of  such  conditions  had  then  died. 

The  testator  died  in  August  1868.  In  December  1868,  his  son  G  Jf  7* 
instituted  a  suit  for  the  purpose  of  avoiding  and  setting  aside  the  trusts  and 
limitations  of  the  will,  except  so  far  as  they  were  for  payment  of  debts, 
legacies,  and  annuities.  This  suit  was  dismissed  on  the  Ist  of  April  1869. 
O  M  7*  appealed,  luid  on  the  1st  S^itember  1869,  the  Appeal  Court  declared 
hiqi  to  be  absolutely  entitled  to  the  personalty,  subject  to  the  trusts  for  payment 
of  debts,  legacies,  and  annrnties,  and  entitled  on  the  death  of  the  defendant 
JMTi  the  tenant  for  life^  to  the  realty.  J  M  7*,  and  others  claiming  under  the 
limitations  in  the  iHll^  appealed  to  the  Privy  Oouneil ;  and  O  MT  filed  a  cross- 
appeal  in  which  he  daianed  that  the  gift  of  the  life-*estate  tbJMT  ought  to  be 
declared  void.  By  the  order  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  August  187S,  and  which  arrived  in  Calcutta  in  September  1872,  all  the 
limitations  after  the  limitation  to  J  M  7  were  declared  void  and  inoperative, 
and  it  was  further  declared  that  J  M  T  was  beneficially  entitled  to  a  life- 
interest  in  the  realty,  and  also  in  the  personal^  directed  to  be  conveyed  or 
converted  into  a  fund,  subject  to  the  payments  in  the  will  directed  to  be 
made,  and  to  the  •  provisions  in  the  will  not  thereby  declared  to  be  vpid; 
and  also,  until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to  Rs.  2,500 
a  month  out  of  the  net  rents  of  the  realty,  and  also  to  the  surplus  rents  of 
the  same  and  the  surplus  interest  of  the  personalty ;  and  that,  upon  the  failure 
or  determination  o£  J  M  J"b  life-interest,  O  M  T  was  entitled  as  heir-at-- 
law to  the  real  and  personal  property .  The  proviso  for  cesser  was  not  among 
the  provisions  of  the  will  which  were  declared  void.  J  M  T  was  one  of  the 
trustees  under  the  will.  After  the  te8tator*s  death  the  business  of  the  estate 
continued,  as  theretofore,  to  be  carried  on  in  a  portion  of  the  haithakhana 
house :  and  J  M  T^  who  had  a  fiunily  dwelling-house  of  his  own,  used,  up  to 
November  1869,  to  attend  at  the  haithakluma  daily  for  the  transaction  of 
business.    In  November  1869  J  M  T  quarrelled  with  his  co-trustees,  and 


voii.  x».3                 man  qsxuxt.  s 

ceosed  to  go  to  the  baiihaiiima.    In  A^pnl  1870  he  <j^nipjlile4  AK>in  ti^  otber  ^9f9 

tnuteee  that  possession  of  the  baitJiakhana  should  b^  givep  to  him,  n^d  \ipo)i  QAMtmoEO 

their  insisting  on  the  right  to  oqcnpj  the  portion  of  Uie  baithahhanq  used  for  Tjmobm 

the  pui^ose  of  the  estate  business,  sued  them  for  possession.    In  July  1870  a  -*• 
decree  for  possession  was    made  in  his  favor :  the  trustees  appealed,  and 


oltimatdj,  in  July  1871,  the  Appellate  Court  made  a  declaration  that  it      j^[^u 

was  conaiBtent  with  l&e  ftruats  of  the  will  that  J  M  Fehould  enter  into    Sahaooob. 

possession;  and  the  trustees  were  ordered  to  deliy^r  to  him  possession  of 

the  baithakkana,  except  the  portion  of  .l)he  ground-:floor  occupied  fqr  the  bi^sines^ 

of  the  estate.    After  obtaining  this  decree,  J  M  T  found  that  the  lMii(hak?iaMi 

was  in  a  very  bad  state  of  repair,  and  called  upon  the  trustees  to  have  prpper 

repairs  executed.    On  their  refusal  to  do  so,  except  under    direction  of  the 

Court,  J  M  T,bk  Deoember  1871,  brought  a  suit  to  compel  them    to  effect 

necessary  xepairs :  ^  trustees  contested  the  suit,  bat  in  March  ItTQ  a  ^leocee 

W9S passeddirecting  them  to  po^ke  the  repairs.    Sub^iequently  repturp  tirere 

begun  which  w^e  pompleted  in  October  1872. 

In  a  suit  hj  O  M  T  alleging  that  J  M  T  l^id  convmitted  ^  breach  of 
one  or  more  of  the  conditions  contained  in  the  proviso  for  cesser,  b^  not 
residing  in  the  haUktMcma  house  and  by  neglecting  to  keep  it  in  repair,  and 
had  thereby 'ineurred  a  forfeiture  of  which,  the  plaintiff  was  entitled  to  take 
•dvaniage : 

Hel4  tlM^t  the  claose  containing  the  pro>i|k>ns  fnr  ^eso^r  and  shifttng^qf 
the  estate  was  intended  to  come  ji^to  op^^f^tion  ^  a  whole,  and  no|;  piecemeal, 
and,  .therefore,  that  until  J  M  Tcan^e  into  .full  beneficial  enjoyment  of  the 
life-estate  given  him  by  the  will,  or  at  all  events  until  he  became  entitled 
to  the  surplus  rents,  the  time  had  not  arrived  when,  that  clause  was  intended 

4o  «pply. 

Ptld  further  that,  assuming  that  such  time  .had  arrived,  the  potion  of  the 
plaint^  in  contesting  the  right  of  J  M  T,  under  the  mWi  to  ^K»upy  4)he 
haiikakkana  house  and  pr^nises,  debarred  him  from  claiming  that  e^t 
should  be  given  to  the  clause  of  forfeiture  for  non -residence.  jEven  apf^rt  from 
any  action  by  the  plaintiff,  the  conduct  of  the  trustees  in  disputing  the  right 
of  J MT to  possession  of  a  portion  of  the  baiihakhana  house,  and  refusing  to 
repair,  would  suspend  the  operation  of  the  forfeiture  clause  until  October  1872, 
inasmuch  as  \t  prevented  him  until  that  time  frpni  obtainii^  such  a  pcesession 
as  was  conteipplated  by  the  forfeiture  clause.  The  forfeiture  clause  ,w^  nfit 
brought  into  operation  by  the  judgment  and  order  of  the  Jndiqj^  Cpmffiittefa 
of  9th  August  1872. 

^Held  on  the  evidence  that  J  M  T  had  complied  with  the  conditions  as  to 
residence. 

Pkosoho  Coohaa  TAGk:>BB^  a  Hindu,  died  on  the  30th  August 
1868,  hftving  made  a  will  ia  the  English  language,  whereby, 
after  deolaifing  that  he  had  already  made  such  provision  for  his 
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son  Ganendro  Mohan  Tagore  (the  plaintiff,  who  had  become  a 
Christian  in  his  father's  lifetime)  as  he,  the  testator,  considered 
sufficient,  and  that  Ganendro  Mohun  Tagore  would  take  nothing 
whatever  under  the  will,  he  gave  all  his  property  to  Romanath 
Tagore,  and  the  defendants  Kajah  Juttendro  Mohun  Tagore, 
Woopendro  Mohun  Tagore,  and  Doorga  Persaud  Mookerjee, 
upon  trust,  as  to  the  personalty,  to  pay  his  funeral  expenses,  debts, 
and  certain  annuities,  and  such  legacies  as  were  not  postponed 
by  the  will,  and  to  pay  the  surplus  unexpended  of  the  interest 
and  annual  proceeds  to  the  person  or  persons  for  the  time  being 
entitled  under  the  will  to  the  beneficial  enjoyment  of  the 
testator's  real  estate,  and  after  the  annuities  and  legacies  had 
fallen  in  and  been  satisfied,  to  stand  possessed  of  the  trust 
moneys  in  trust  absolutely  for  such  last-mentioned  person  or  per- 
sons ;  and  as  to  the  realty,  or  immoveable  property  in  the  nature  of 
realty,  upon  trust  until  the  debts  and  legacies  had  been  paid,  and 
the  annuities  had  fallen  in,  to  receive  the  rents,  and  to  apply 
the  same,  in  the  first  instance,  in  aid  of  the  income  of  the 
personalty  in  payment  of  debts,  legacies,  and  annuities,  and  to  pay 
the  residue  to  the  person  or  persons  entitled  under  the  will  to  the 
beneficial  enjoyment  of  the  real  estate,  for  the  absolute  use  of 
such  person  or  persons  respectively ;  and  the  will  desired  the 
trustees  to  hold  the  real  estate  for  the  use  of  such  last-mentioned 
person  or  persons ;  and  that,  after  payment  of  expenses  of  manage- 
ment, the  person  jor  persons  for  the  time  being  entitled  to  the 
beneficial  enjoyment  of  the  real  estate  should  receive  Rs.  2,500 
a  month,  and  that  the  annuities  and  legacies  should  be  paid 
gradually  out  of  the  balance  with  interest  at  5  per  cent.  And 
the  trustees  were  directed : — 

''  So  soon  as  all  the  legacies  and  aDnaities  have  fallen  in  and  been  fully 
satisfied,  to  convey  the  said  real  estate  and  premises  unto  aud  to  the 
use  of  the  person  who  shall,  uuder  the  limitatious  and  directions  herein 
contained,  be  entitled  to  the  beneficial  interest  therein,  with  and  subject 
to  such  and  the  like  limitations,  provisions,  and  directions  as  are 
hereinafter  contained  aud  expressed  of  and  concerning  the  said  real 
estate,  so  far  as  the  then  condition  of  circumstances  will  permit,  and 
so  fjBii  (but  so  far  only)  as  such  limitations  or  directions  can  be 
introduced    into    any    deed    of    conveyance    or    settlement    without 
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iofringing  npon  or  violating  any  law  against  perpetaities  which  may         1873 
then  be  in  force  and  apply  to  the  said  real  estate,  or  the  conveyance  or    Gasendbo 

.  /  .,    ,.n  ,        ,  ,      »    .      s„  MOHUN 

settlement  of  it  as  last  aforesaid  (if  any  such  there  shaU  be)."  Taqorb 

V, 

The  testator  devised  his  real  property  as  follows : —  Rajah 

JUTTBNDRO 

**1  give  and  deyise  (subject  always  to  the  devise  to  the  said  Roma-  Mohuk 
nath  Tagore,  Juttendro  Mohun  Tagore,  Woopendro  Mohun  Tagore,  Bahadoob. 
and  Doorga  Persaud  Mookerjee)  all  the  real  property  of  what  particular 
tenure,  nature,  or  kind  soever,  and  also  library,  horses,  carriages,  farm- 
yard, furniture  of  the  baithahhana,  jewels,  gold  and  silver  plates,  &c«' 
which  I  shall  at  the  time  of  my  death  be  possessed  of  or  entitled  to, 
to  and  for  the  following  uses  and  subject  to  the  following  proyisions 
and  declarations,  that  is  to  say : — Unto  and  to  the  use  of  the  said 
Juttendro  Mohun  Tagore  for  and  during  the  term  of  his  natural  life." 

Then,  after  certain  limitations  oyer,  and  proyisions  with 
reference  thereto^  came  the  following  proyiso : —  / 

"  Provided  always,  and  I  hereby  declare  that,  if  any  devisee  or  tenant- 
for-life,  or  entail,  or  otherwise,  or  any  person  entitled  to  take  as  heir 
by  descent,  or  adoption,  or  otherwise,  or  in  any  manner  under  the 
limitations  hereinbefore  contained,  shall  permit  or  suffer  the  said 
property  so  devised  and  limited  as  aforesaid,  or  any  portion  thereof,  to 
be  sold  for  arrears  of'  Government  revenue,  or  shall,  after  attaining  his 
majority,  cease  to  keep  up  in  a  due  state  of  repair,  and  to  use  as  his 
residence  in  Calcutta,  the  said  haithakhana  house  and  premises  where 
I  now  reside,  and  make  use  of  and  enjoy  my  library,  horses,  carriages, 
farmyard,  furniture  in  the  said  house,  and  jewels,  gold  and  silver  plates, 
&c.,  in  my  use  or  possesssion,  then,  and  immediately  thereupon,  the 
devise  and  limitations  in  this  my  will  contained  and  declared  shall 
wholly  cease  and  determine  as  to  him,  and  the  person  next  in  succession 
to  him  under  the  limitations  aforesaid  shall  at  once  succeed,  as  if  the 
said  person  so  permitting  or  suffering  the  said  property,  or  any  portion 
thereof,  to  be  sold  for  arrears  of  Government  reyenue,  or  so  ceasing 
to  keep  up  in  a  due  state  of  repair  and  to  use  as  his  residence  my  stiid 
baithahhana  house,  had  then  died." 

The  testator  appointed  the  aboye  named  trustees  executors 
of  his  will.  It  was,  however,  proyed  only  by  the  defendants 
Juttendro  Mohun  Tagore,  Woopendro  Mohun  Tagore,  and 
Doorga  Persaud  Mookerjee.  Bomanath  Tagore  neither  preyed 
it,  nor  intermeddled  with  the  estate. 

On  the  l7th  December  1868,  the  present  plaintiff*^  as  the 
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|87g  testator's  heir-At-laur,  sue!)  to  have  it  declared  th^t  the  proviaioDB 
Oahendbo  of  the  wiU^  so  far  as  it  sou£:ht  to  create  the  life^estate  aud  estates 
Taoorb  m  remainder,  were  void.  The  original  decree  passed  by  Phear, 
jeujah  J.,  in  that  suit  was  varied  on  appeal  by  Peacock^  C*  J.,  land 
MoHuv  Norman,  J.  (1),  and  cross-appeals  having  been  preferred 
Babadoor.  ^^^^  ^^^  last-mentioned  decree  to  Her  Majesty  in  G<Hmcil9 
the  Judicial  Committee^  on  the  9th  August  1871,  declared^ 
amongst  other  things  {i\  tha^t  Juttendro  Mohua  Tagpxe 
was  beneficially  entitled  to  a  Ufe4nt«rest  under  ihb  will  ia 
the  real  oar  immoveable  property,  and  also  in  the  personal 
or  moveable  property  vested  in  the  trustees,  sabjeot  to  the 
payments  by  the  will  directed  to  be  made,  and  to  the  provi- 
sions of  the  will  not  thereby  declared*  to  be  void,  and  also 
until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to 
receive  Bs«  2,500  n  month  out  of  the  net  rents,  and  also  the  surplus 
rents  of  the  realty,  and  the  surplus  of  the  intevest  and  annual 
profits  of  the  personalty  remaining  unexpended  after  ih^ 
payments  by  the  will  directed  to  be  made  thereout,  and  also 
that,  subject  to  the  trusts  for  payment  of  legacies  and  annuities, 
Juttendro  Mohun  Tagore  was  beneficially  entitled  for  his  life  to 
use  and  enjoy  the  library,  carriages,  horses,  farmyard,  furniture^ 
jewels,  gold  and  silver  plate,  and  other  articles  belonging  to  the 
testator,  except  the  jewels,  household  furniture,  and  other  articles 
which,  at  the  time  of  the  testator's  death,  was  or  were  in  the 
personal  use  of  any  member  of  the  testator's  family,  which  by 
the  will  were  not  to  be  got  in  or  sold  by  the  trustees  and 
executors ;  and  that  the  limitations  over  after  the  life-intereet  of 
Juttendro  Mohun  Tagore  had  failed  and  were  void ;  and  that 
upon  the  failure  or  determination  of  such  life-interest,  the 
plaintiff  Ganendro  Mohun  Tagore,  subject  to  the  provisions  in 
the  will  not  thereby  declared  to  be  void,  was  entitled  as  heir- 
at-law  of  the  testator  to  the  retll  and  personal  estate,  in  respect 
of  the  receipt  and  enjoyment  of  which  the  life-interest  of 
Juttendro  Mohun  Tagore  was  declared,  and.  that  upon  the 
expiration  of  such  Kfe-interest  and  subject  to  any  trust  nqt 
thereby  declfured  to  be  void,  the  beneficial  interest  in  the  reid 

(1)  See  the  report  in  4  B.  L.  B.»       (2)  See  the  report  in  9  B.  L.  &., 

Q.  c^  108.  m. 
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and  pertonal  propeffrf  wb&  vested  in  the  plaintiff  Gimendro 
Mohmi  Tagore  ai  such  beir-at-Uw.  -The  pxxivieo  for  cesser 
was  not  among  the  provisions  of  the  will  decllired  to  be  void.  ^ 

In  consequence  of  disputes  which  bad  arisen  in  the  latter 
part  of  1B69  between  the  present  defendant,  Juttendro  Mohun 
TagorBy  and  his  oo-trusteea  as  to  the  management  of  the  estate 
and  bis  rig^t  to  occupy  the  baithakhana  house,  Juttendro  Mohun 
Tagore  instituted  a  suit  against  the  other  trustees  for  a  dedara* 
^n  of  his  right  to  possession  of  i^^baithalkana  house  and  furniture 
eemtained  therein,  B7  the  final  decree  in  that  suit,  passed  on 
the  17th  July  1871  by  Phear  and  Macpherson,  JJ.,  on  appeal 
from  Norman,  J«,  it  was  declared  consistent  with  the  trusts  of 
ProscMio  Coomar  Tagore's  will  that  Juttendro  Mohun  Tagore 
should  be  allowed  to  enter  into  possession  and  enjoyment  of  the 
whole  of  the  baithakhana  house,  except  the  portions  of  the 
ground^floor  thereof  occupied  by  the  office  of  the  testator. 

A  second  suit  was  brought  on  the  22nd  December  1871  by 
Juttendro  Mohun  Tagore  against  Woopendro  Mohun  Tagore 
and  Doorga  Persaud  Mookerjee  to  compel  the  latter  to  repair  the 
baithakhana  house  at  the  expense  of  the  estate,  which  resulted, 
on  the  28th  March  1872,  in  a  decree  declaring  that  the 
drfendants,  in  their  capacity  of  executors  and  trustees  under  the 
will  of  Prosono  Coomar  Tagore,  were  bound  to  keep  the 
baithakhana  house  in  repair  at  the  expense  of  the  estate,  until  the 
same  should  have  been  conveyed  to  the  plaintiff  under  the 
provisions  of  the  will. 

The  present  suit  was  brought  by  Ganendro  Mohun  Tagore 
against  Bajah  Juttendro  Mohun  Tagore  and  the  executors  and 
trustees  under  the  will,  to  recover  possession  of  the  estate  of 
the  testator  on  the  ground,  as  -  alleged  in  the  plaint,  that  the 
defendant  Bajah  Juttendro  Mohun  Tagore,  being  tenant-for- 
life  and  of  full  age,  had  "  altogether  neglected  to  keep  up  in  a 
due  state  of  repair,  and  to  use  as  his  residence  in  Calcutta,  the 
said  baithakhana  house  and  premises  .  •  •  and  to  make  use  of 
and  enjoy  the  said  library,  horses,  farmyard,  furniture  in  the  said 
house,  and  jewels,  gold  and  silver  plate,"  &c.,  mentioned  in  the 
will,  but  had  dismantled  the  baithakhana  house  by  disposing,  in 
oonjunction  with  Ids  co-trustees,  of  a  large  portion  of  thefumiture 
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in  the  house,  jewels,  and  gold  and  silver  plate  in  the  will  referred 
to  ;  that  he  had  removed  the  residue  of  the  gold  and  silver  articles 
to  his  family  dwelling-house,  and  that  he  had,  also  in  conjunction 
with  his  co-trustees,  sold  the  horses  and  carriages  in  the  will  re- 
ferred to.  In  his  written  statement  the  plaintiff  stated  that,  about 
the  close  of  the  year  1869,  the  defendant  Sajah  Juttendro  Mohun 
Tagore  altogether  ceased  to  go  to  the  baithukhana  house  in  any 
capacity  whatever.  The  plaint  proceeded  to  allege  that,  on  the 
plaintiff  giving  notice  to  the  defendant  Bajah  Juttendro  Mohun 
Tagore  of  his  intention  to  bring  the  present  suit,  the  latter,  on 

the  14th  October  1872,  ^^made  an  evasive  show  of  entry  and 
residence  in  the  said  baithakhana  house."  The  plaint  prayed  that 
it  might  be  declared  that^  under  the  terms  of  Prosono  Coomar 
Tagore's  will,  the  interest  of  the  defendant  Rajah  Juttendro 
Mohun  Tagore  in  all  the  testator's  estate  ceased  on  or  about  the 
15th  January  1869,  and  that  from  that  date  the  plaintiff  was 
entitled,  subject  to  the  legacies  and  annuities  referred  to  in 
the  order  of  the  Judicial  Committee,  to  the  whole  of  the 
testator's  estate ;  that,  subject  as  aforesaid^  the  absolute  posses- 
sion of  the  whole  estate  might  be  decreed  to  the  plaintiff  as 
heir-at-law,  or  at  least  that  the  absolute  interest  in  the  library, 
horses^  &c.,  or  in  the  proceeds  thereof,  had  vested  in  the 
plaintiff  as  the  person  next  in  succession.  The  plaint  also 
prayed  for  an  account,  for  a  receiver,  and  for  an  injunction 
restraining  the  defendants  from  receiving  or  collecting  any  of 
the  rents  or  profits  of  the  estate,  or  from  parting  with  any  of 
the  personal  property.  The  defendant  Rajah  Juttendro  Mohun 
Tagore  ijQ  his  written  statement  submitted  that  the  plaint  dis- 
closed no  cause  of  action ;  that  the  proviso  for  forfeiture  was 
vague,  invalid,  incapable  of  being  carried  into  effect,  and  incon- 
sistent withy  and  repugnant  to,  the  ordinary  incidents  of  the 
estates  to  which  it  was  attempted  to  be  annexed ;  that  the  will 
contained  no  condition  or  limitation  over  which  expressly  or 
impliedly  would  divest  the  defendant  of  the  estate  vested  in  him 
and  vest  the  same  in  the  plaintiff;  that  the  plaintiff's  construc- 
tion of  the  willy  the  limitations  after  the  determination  of  the 
defendant's  life-estate  having  been  declared  to  be  void,  would 
operate  by  way  of  an  implied  devise  over  in  favor  of  the  plain- 
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tiff  as  heir-at-law,  so  as  to  defeat  the  express  direction  of  the       isrs 
testator  that  the  plaintiff  should  take  nothing  whatever  under    Ganrwdro 
the  will ;  and  that  the  proviso  could  in  no  case  operate  before      Taoorb 

9» 

the  time  appointed  for  the  conveyance  of  the  property,  or  before       Rajah 
all  the  legacies  and  annuities  should  have  been  paid,  or  while      Morum 

Taqorr 

the  estate  remained   vested   in  the  trustees.     He   alleged  that   Bahaooob. 
the  legacies  and  annuities  had  not  been  wholly  paid  off,  and 
that  the    estate    had    not   been    conveyed    to    him,  but  was 
still  vested  in  the  trustees ;    that  the  baithakhana  house  was 
not  built  in  such  a  manner  as  to  allow  a  Hindu  gentleman 
to  use  it  as  a  family  residence,  and  that  the  testator  himself 
never  used  it  as  such ;  that  the  word  baithakhana^  as  applied  to 
a  house,  meant  a  house  for  the  reception  of,   and  entertain- 
ments to,   male    visitors,    and    for    the    transaction   of  busi- 
ness ;   that  the  testator  until  he  became  a   widower  took  his 
family  meals   and  passed  his   nights  in   his   ancestral  family 
dwelling-house,  and  never  introduced  any  of  his  female  relatives 
into  the  baithakhana  house ;  and  that  he  must  have  intended  the 
defendant  to  use  it  in  the  same  way  as  he  himself  had  done 
before  he  became  a  widower ;  that,  in  fact,  the  house  could  not 
be  made  suitable  for  the  residence  of   Hindu  ladies  without 
great  expense,  and  such  extensive  alterations  and  additions  as 
would  entirely  change  its  character  and  make  it  unsuitable  for 
a  baithakhana^  and  that  without  such  alterations  and  additions  the 
defendant's  female  relatives  could  not,  without  doing  violence  to 
the   customs  and  usages    obtaining  in  respectable   classes  of 
Hindu  society  in  Bengal,  live  in  the  baithakhana  house,  as  the 
testator  well  knew;  that  the    defendant,  who,  as  the  testator 
knew,  was  a  married  man  living  with  his  family,  had  used  the 
baitliakhana  as  his  residence  for  the  like  purposes  for  which  the 
testator  had  used  it  before  he  became  a  widower,  and  had  till  the 
end  of  1869,  when  the  differences  between  him  and  his  co-trustees 
began,  gone  to  the  baithakhana  daily  and  had  transacted  business 
and  received  his  friends  and  other  persons  there;  that  his  residence 
in  the  upper  floors  having  become  unsafe  in  consequence  of  the 
non-repair  of  the  premises,  he  had  been  compelled  to  bring  the 
suit  for  repairs  already  mentioned ;  that  after  the  decree  in  that 
snit,  owing  $o  the  trustees'  delay,  he  had  himself  begun  the  repairs 
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iWB       ui  J«D0  1872 ;  that  they  were  eompleted  in  November  of  that 

^SoRmT^    year,  and  that  from  the  middle  of  October,  bo  soon  as  the  Ynmnt 

Taoobb      had  been  made  fit  for  use,  lie  bad  gone  into  occupation  with  the 

Bajah      iani  Jide  iotevtioii  of  using  it  aa  intended  by  the  testator;  that 

MoHim      be  bad^  according  to  the  proTiBions  of  the  will,  Belected  for  his 

B4BADOOII.    own  use  atd  retained  and  used  the  best  and  most  useful  portion 

of  the  testator's  jewellery  and  gold  and  silver  plate,  and  had, 

aeeording  to  the  direction  of  the  will,  permitted  the  executors 

to  sell  tbe  remainder,  the  sale  proceeds  of  which  had  been  placed 

to  the  credit  of  the    estate  ;   that  he  had  only  removed  the 

furniture,  &c.,  of  the  baithakhana  during  the  repairs,  and  had 

taken  it  back  to  ih^^aithakhana  on  the  completion  of  the  repairs ; 

that  he  had  sold  such  of  the  furniture  as  had  become  old  or 

-broken,  and  replaced  it  by  new  furniture  bought  at  his  own 

expense;  that  the  executors  had  sold  such  of  the  carriages  and 

horsed  as  bad  become  unfit  for  use,  and  had  credited  the  sale 

proceeds  to  the  testator's  estate ;  that  he  had  retained  and  used 

one  carriage  and  a  pair  of  horses,  and  that  he  had  purchased  a 

new  carriage  and  a  pair  of  horses  which,  together  with  other 

horses  belonging  to  him,  were  kept  in  the  stables  attached  to 

the  baithakhana* 

The  Itnstees  filed  a  written  statement  in  which,  whilst  admit* 
ting  the  sales  complained  of,  they  stated  that  the  prooee'ds 
had  been  credited  to  the  testator's  estate,  and  submitted  that 
they  had  been  guilty  of  no  breach  of  trust. 

Mr.  Woodf  Mr.  Ev^ns,  and  Mr.  Macrae  for  the  plaintiff. 

The  Advocate^  General^  offg.  (Mr.  Paul),  Mr.  Kennedy y  Mr. 
Woodroffej  and  Mr.  2?(?nn6r;ee  for  Rajah  Juttendro  Mohun  Tagore. 

Mr.  Ingram^  Mr.  Branson,  and  Mr.  Phillips  for  the  trustees. 

Mr#  Wood* — The  trustees  took  only  a  chattel  interest,  and 
subject  to  that  interest  the  tenant-for->Iife  has  the  freehold — 
Carter  r.  Barnadiston  (1),  Sir  Andrew  Corbet s  case  (2), 
Guavarra^s  case  mentioned  in  Manning*8  case  (3),  CordaFs 
case  (4),  Goodtitle  v.  Whitby  (5),  Haddelsey  v.  Adams  (6),  King  v. 

(1)  1  P.  Wms.,  509.  (4)  1  Cro.  Eliz.,  316. 

(2)  4  Co.,  81.  (6)  1  Burr.,  228. 
(8)  8  Go.,  M,  At  p.  96.                           (6)  22  B^st.,  266. 
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Dentson  (l\  Nash  v.  Coates  (2), and  Doe  i  Player  v.  Nicholls  (3), 
It  was  necessarj  to  have  an  express  cooditloji  to  compel  the 
tenant-for-life  to  repair^  2  Co.  Inst.,  p.  299.  The  condition 
bound  him  to  repair — Hihbert  v.  Cooke  (4;,  Powy$  v.  Blagrave  (5)^ 
Gregg  v.  Coates  (6),  Dent  v,  jDc«^  (7),  and  jDz^nn^  v.  Dunne  (8), 
The  provisQ  is  perfectly  clear,  and  is  not  yoid  for  repugnancy* 
It  is  valid  aooording  to  IJindu  law.  Maqnaghten's  Considera- 
tions, pp.  356  and  37$,  refe^ng  to  the  wiUs  of  il^ajah  NoJ^kissen 
and  Basbeharrj  Surmono,  SoQrjeemoneiy  Dassee  v.  Denobundoo 
Mullici  (9),  2  Colehroojce's  Digest,  Bk.  ii,  ch.  iv,  v.  62  j 
2  MluDQaghten's  Hindu  Law,  Cases  ^y,  xzi,  xxiz,  zl,  and  ,xlvii, 
At  pp.  ^33,  230,  237»  247^  find  256,  the  Vyavashta  in  the  note 
to  yRaw  Naraytin  fiutt  v.  MMSsamut  Sut  Bunsee  (10),  Vivad^ 
Chintamimi,  p.  .83,  Mg,4ubchun4€r  Banerjea  v.  Bamasooti* 
dree  Debea  (11)^  and  Sonatun  By  sack  v.  Sreemutty  JuggtU^ 
SQondree  ffossee  (1,2),  Yyavasbfia  D^rpai^a^  2nd  ed.;  p.  606^ 
Chattar  Lai  Sing  v.  Shewukram  (13),  and  the  judgment  of 
Peacock,  C.J.^  4h  T€Lgore\Y.  Tagore  (14).  By  English  law> 
a  condii^on  .must  be  construed  according  to  the  intention  of 
the  testator.  ,A  proviso  for  cesser,  whether  it  be  treated  as 
a  condition  or  limitation,  can  determine  a  life^estate,  Koike's 
Abr.  CQndition  E.  6,  and  in  the  same  words,  5  Yiner*s  Abr. 
Conditiop  E.  6;  Wellock  v.  Hammond  (15),  Rochford  v.  Hach* 
man  (16),  imd  Hastoell  v.  Haswell  (17).  »  The  ont^  of  prov- 
ing the  impossibility  of  performance  is  on  the  defendant  i^aj^^. 
If  the  conditioji  was  broken  there  is  a  resulting  trust  to  the 
plaintiff  as  heir-at-law,  L^win  on  TrustSj  pp.  1 15 — 1 19.  Equity 
will  not  relieve  the  defendant  from  the  effect  of  his  omission 
to  repair — Hiltier  v.  Parkinson  (18).     Uncertainty  as  to  his  posi- 


(1)  1  Tea.  &  B.,  260,. at  p.  272. 

(2)  dB.  &Ad.,  S39. 
(8)  1  B.  &  G.,  «86. 
(4)  1  Simr&  St.,  552. 
.(5)  1  Kay,  495. 

(6)  23  Beay.,  33. 
•  -n  30  Beav.,  ?63. 

(8)  8Sm.&Qi£,i)2. 

(9)  6  Moore's  I.  A.,  ^26^  at  p.  <f50. 
(10)  3  Sd.  Bepv  97/7,  «t  p..3ea 


(11)  S.D.  A.,18fi3,102. 

(12)  8  Moore*B  L  A.,  JSO,  at.p.  89. 

(13)  5  B.  L.  B.,  128. 

(14)  4   B.    L.  Rn  -0.  CJ.,  K)3,  At 
p.  192, 

(15)  Gro.  Eliz.,  204. 

(16)  9  Hare^  475,  at  ^.,iSO,  4^4 . 

(17)  28  Beav.,  26. 

(18)  9  L.  J.  Cb.,  O.  S^  Ifie. 
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the  use  of  the  person  eu titled,  nnder  the  limitations  contained  in  the  wiU,  to  the 
'  beneficial  interest  therein.     The  first  limitation  was  to  J  M  T  for  life.     At 
the  end  of  the  limitations  of  the  real  estate,  the  will  contained  the  following 
provLso : — 

^  ProTided  always,  and  I  hereby  declare  that,  if  any  devisee,  or  tenant-for- 
life ....  shall  permit  or  sufiTef  the  said  property  so  devised  and  limited  as 
aforesaid,  or  any  portion  thereof,  to  be  sold  for  arrears  of  Government 
revenue,  or  shall,  after  attaining  his  majority,  cease  to  keep  up  in  a  due  state 

of  repair,  and  to  use  as  his  residence  in  Calcutta,  the  said  baithahhana  house 

• 

and  premises  where  I  now  reside,  and  make  use  of  and  enjoy  my  library,  horses, 
carriages,  farm-yard,  furniture  in  the  said  house,  and  jewels,  gold  and  silver 
plates,  &c.,  in  my  use  or  possession,  thesi  and  inmiediately  thereupon,  the  devise 
and  limitations  in  this  my  will  contained  and  declared  shall  wholly  cease  and 
determine  as  to  him,  and  the  person  next  in  succession  to  him  under  the 
limitations  aforesaid  shall  at  once  succeed,"  as  if  the  person  committing  breach 
of  such  conditions  had  then  died. 

The  testator  died  in  August  1868.  Li  December  1868,  his  Bon  O  M  T 
instituted  a  suit  for  tiie  purpose  of  avoiding  and  setting  aside  the  trusts  and 
limitations  of  the  will,  except  so  far  as  they  were  for  payment  of  debts, 
legacies,  and  annuities.  This  suit  was  dismissed  on  the  Ist  of  April  1869. 
O  M  7*  appealed,  luid  on  the  1st  S^ytember  1869,  the  Appeal  Court  declared 
hi0  to  be  absolutely  entitied  to  the  personalty,  subject  to  the  trusts  for  payment 
of  debta,  legacies,  and  aanmiies,  and  entitled  on  the  death  of  the  defendant 
•Tilf  TV  the  tenant  for  Hfe,  to  the  realty.  J  M  7,  and  others  claiming  under  the 
limitations  in  the  wilif  appealed  to  the  Privy  Council;  and  O  M  T  filed  a  cross- 
appeal  in  which  he  claiBBed  that  the  giffc  of  the  HfiBhestate  ttJMT  ought  to  be 
declared  void.  By  the  order  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  August  187S,  and  which  arrived  in  Calcutta  in  September  1872,  all  the 
limitations  after  the  limitation  to  J  M  Twere  declared  void  and  inoperative, 
and  it  was  further  declared  that  J  M  T  was  beneficially  entitied  to  a  l!f^ 
interest  in  the  realty,  and  also  in  the  personalty  directed  to  be  conveyed  or 
converted  into  a  fund,  subject  to  the  payments  in  the  will  directed  to  be 
made,  and  to  the .  provisions  in  the  will  not  thereby  declared  to  be  vpid ; 
and  also,  until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to  Bs.  2,500 
a  month  out  of  the  net  rents  of  the  realty,  and  also  to  the  surplus  rents  of 
the  same  and  the  surplus  interest  of  the  personalty ;  and  that,  upon  the  failure 
or  determination  of  J  M  T*b  life-interest,  O  M  T  was  entitied  as  heir-at* 
law  to  the  real  and  personal  property.  The  proviso  for  cesser  was  not  among 
the  provisions  of  the  will  which  were  declared  void.  J  M  T  was  one  of  the 
trustees  under  the  will.  Afier  the  testator^s  death  the  business  of  the  estate 
continued,  as  theretofore,  to  be  carried  on  in  a  portion  of  the  baithahhana 
house:  and  J M  T^  who  had  a  family  dwelling-house  of  his  own,  used,  up  to 
November  1869,  to  attend  at  the  baithahhana  daily  for  the  transaction  of 
business.    In  November  1869  J  M  T  quarrelled  with  his  co-trusteee,  and 


vpji.  jsH.]  man  aou*T.  s 

ceased  to  go  to  the  baithaikima.    Id  A^nl  1870  he  ^effjifif^ei  ftoin  the  other        ^WS 
trusteefl  that  posqesQion  of  the  haithahk^ma  should  be  giv^  to  }i\m,  amd  iipo^    QthxEmoao 
their  inBisting  on  the  right  to  OQcapy  the  portion  of  the  haitkfihhana  used  for      Ta€m>bb 
the  poipose  of  the  estate  business,  sued  them  for  possession.    In  July  1870  a        -^'*' 
decree  for  possession  was    made  in  his  favor :  the  trustees  appealed,  and    J^ttutdso 
ultimately,  in  July  1871,  the  Appellate  Court  made  a  declaration  that  it      J^^b" 
WW  coDsiatent  with  the  trusts  of  the  will  that  J  M  7  should  enter  into    Bahadoob. 
possessicin ;  aiid  the  trustees  were  ordered  to  deliver  to  hijaa  poaaeasion  of 
the  baithakhana,  except  the  portion  of  .t|he  ground-floor  occupied  fqr  the  bifsfneafi 
of  the  estate.    After  obtaining  this  decree,  J  M  T  found  that  the  baifhakhanA 
was  in  a  very  bad  state  of  repair,  and  called  upon  the  trustees  to  have  prpper 
repairs  executed.    On  their  refusal  to  do  so,  except  under    direction  of  the 
Court,  •/  3f  7*,  IB  Deoember  1871,  brought  a  suit  to  compel  them    to  effect 
nec^saary  rc^rs :  ithe  truateea  contested  the  suit,  but  in  March  i<72  a  decree 
waa pasaeddirectiDg  them  to  pif^  the  repairs,    fiubfsequently  Tcpaira  )We 
bc^un  which  yr^jt^  completed  in  Octpber  1872. 

In  a  suit  hjOMT  alleging  that  J  M  T  l^kd  con\mitted  ^  breach  of 
one  or  more  of  the  conditions  contained  in  the  proviso  for  cesser,  by  not 
residiiig  in  the  haithdkkana  house  and  by  neglecting  to  keep  it  in  repair,  and 
had  .thereby 'ineurred  a  forfeiture  of  which,  the  plaintiff  was  entitled  to  take 
fdvantage : 

MM  tl^at  the  clause  containing  the  proVi^iona  for  <;eaa«r  and  fihiftuBg-qf 
the  estate  was  intended  to  con^e  i^to  ope^a^op  ^s  a  whole,  and  not  piecemeal, 
and,  .therefore,  that  until  JM  rcame  into  full  beneficial  enjoyment  of  th^ 
life-estate  given  him  by  the  will,  or  at  all  events  until  he  became  entitled 
to  the  surplus  rents,  the  time  had  not  arrived  when  that  clause  was  intended 

to  -apply. 

SLbUL  £irther  that,  assuming  that  such  time  had  arrived,  the  potion  of  the 
plaintiff  in  contesting  the  right  of  J  M  T,  under  the  m}\i  to  eccupy  the 
Imihakluma  house  and  premises,  debarred  him  from  claiming  that  e^eqt 
should  be  given  to  the  clause  of  forfeiture  for  non -residence.  jEven  ap^rt  £ro({i 
any  action  by  the  plaintiff,  the  conduct  of  the  trustees  in  disputing  the  right 
of  J MTto  possession  of  a  portion  of  the  haithahhana  house,  and  refusing  to 
repair,  would  suspend  the  operation  of  the  forfeiture  clause  until  October  1872, 
inasmuch  as  it  prevented  him  until  that  time  frppi  obtainii^  such  .a  po^^ssion 
as  was  contenipUted  by  the  forfeiture  clause.  The  forfeiture  claiiie  ,wfM  not 
brought  into  operation  by  the  judgment  and  order  of  the  J^diqis^  Cpmfpittce 
of  9th  August  1872. 

^Held  on  the  evidence  that  J  M  T  had  complied  with  the  conditions  as  to 
residence. 

PpoflOVO  CooMAa  Taqobs,  a  Hindu,  died  on  the  30th  August 
1868,  having  made  «&  wtU  ia  the  Engliah  language^  whereby, 
«ftw  deolaifiog  that  he  bad  already  made  such  provision  for  his 
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1S78  the  oondition    shouJd   be  perfonned,  see  2  Swiiib*   on  WiUa* 

^ttoHoii'^  p.  533.    It  is  Buffioient  for  the  plaintiff  to  show  that  the  condition 

Taoorb  has  joiot  been  complied  with ;  the  Court  ought  not  to  go  further 

Rajaj'  and  to  enquire  whether  on  defeasance  the  whole  iateutioa  of  the 

JUTTEHDBO  "*  i  .      i  ^  ^        , 

MoHuir  testator  can  or  cannot  be  oarned  out;  se^  JSgertom  v.  £ari 
&UUDOOB.  Brotonlow  (I).  The  Hindu  law,  like  the  Roman — as  to  which 
see  the  Corpus  Juris  Civilis,  Fendorum,  Lib.  ii.  Tit  75 — 
only  deals  with  the  simplest  kinds  of  conditions ;  and  in  con- 
struing  «uck  conditioBS,  elementary  principles  must  be  applied. 
As  to  the  nature  of  conditional  limitations,  and  who  can  take 
advanti^e  of  them,  see  2  Swinb.  on  Wills,  p.  495  ^  1  Jarman  on 
Wilh,  pp.  82S  to  825,  citing  Jackson  y.  Nobit  (2  j,  and  Doe  d.  Bloni' 
Jkldy.  Eyre(%).  [PoKriFBX,  J. — In  Rochford  r.  Hackmon  (4), 
the  principle  is  stated  that  the  Court  must  look  at  -the  intention 
of  the  testator,  and  that  if  the  limitation  oFer  does  not  meet  the 
event  which  has  occurred,  the  testator  -must  hare  mtended  the 
prior  estate  to  continue.]  The  cases  there  cited  by  Turner,  V.C, 
show  his  meaning  to  have  been  that,  in  order  to  see  whether  the 
event  has  occurred,  the  limitation  over  must  be  looked  at.  If 
^his  proviso  for  cesser  be  viewed  as  a  condition,  the  plaintiff  is 
entitled  to  enforce  it;  if  it  be  viewed  as  a  conditional  limitation, 
he  is  entitled  to  take  advantage  of  the  limitation  over  since 
that  expressed  by  the  testator  is  illegal. 

The  Advocate' General  for  Bajah  Juttendro  Mohuu  Tagore«---> 
(i.)  The  forfeiture  clause  cannot  take  effect  until  the  estate  has 
vested  by  conveyance  from  the  trustees,  or  at  least  by  the 
receipt  of  the  surplus  rents,  (ii.)  Having  regard  to  the  testator's 
knowledge  of  Juttendro's  position  and  the  nature  of  a  bcuthm' 
khana  house,  the  testator  could  not  have  intended  such  a 
residence  as  is  contended  for  by  the  plaintiff,  (iii.)  The  proviso 
IS  indefinite  and  ambiguous,  (iv.)  Even  if  not  so,  the  estate  is 
•absolute,  and  cannot  be  divested  by  a  gift  over  which  cannot 
take  effect.  The  testator's  intention  cannot  be  split  and  effect 
be  given  to  the  forfeiture  clause  while  the  declaration  that  the 
plaintiff  shall  take  nothing  under  the  will  is  wholly  disregarded : 


(1 )  4  H..L.  Oa.,  1,  at^.  (&)  6'Q.  B.,  7ia. 

\^}  2  Keen.,  -UdO*  (4)  d  Hare,  4H6. 
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«nd«r  the  order  of  the  Vnrj  ComLci)5  the  plaintiff  does  not       t97B 

take  under,  but  against,  the  will.     In  other  portions  of  this  will,  Gakbhiwio 

the  testator  uses  the  expression  ^^  person  beneficially  entitled,"  Taoorb 
whereas  in  the  forfeiture  clause  the  person  subject  thereto  is       Rajah 

described  as  the  ^^  deyisee  or  tenant-for-life,"  &c.,  which  shows  Mohur 

Taoorb 

-that  the  clause  was  not  intended  to  take  effect  until  the  trustees  bahadoob. 
had  conveyed  the  estate  free  from  all  legacies  to  the  tenant-for- 
life.  The  clause  has  already  received  judicial  construction  in 
the  suit  for  possession :  that  judgment  binds  the  plaintiff.  There 
is  no  difference  between  this  case  and  Sidney  t.  Wilmer  (1),  as 
the  trustees  have  full  power  to  let  the  house.  Non-repair  by 
the  trustees  during  the  time  the  estate  remains  in  their  hands 
would  not  work  a  forfeiture  as  against  the  defendant,  why 
then  should  non-residence?  The  conditions  cannot  be  taken 
distributively  since  the  words  are  *^  shall  cease  to  keep  up  in  a 
due  state  of  repair  and  to  use  as  his  residence,"  not  ^^  or  to  use." 
The  defendant  Juttendro  is  not  yet  in  the  position  of  tenant-for- 
life ;  the  Privy  Council  declare  that  he  takes  a  Ufe-interest,  not 
a  life-estate:  he  may  never  get  a  life-estate  in  the  strict 
sense  of  the  term :  the  cases,  therefore,  as  to  a  tenant-for-Iife  * 
being  bound  to  repair,  do  not  apply.  At  common  law  a  tenant- 
for-life  was  not  liable  for  waste,  2  Co.  Inst.,  p.  299 ;  2  Wm. 
Saund.,  p.  252.  The  clause  was  inserted  to  provide  for  the  time 
when  the  estate  had  been  conveyed  by  the  trustees.  Gregg  v. 
Coates  (2)  and  Dent  v.  Dent  (3)  do  not  apply. 

The  meaning  of  the  word  "  residence,"  as  used  by  the  testator, 
must  be  gathered  from  surrounding  circumstances —  TTie  Attorney-' 
General  v.  Drummond  (4),  Fonnereau  v.  Poyntz  (5),  and  Lytton  v. 
Lytton  (6).  As  to  the  effect  of  the  house  not  being  fit  for  the  resi- 
dence of  Hindu  ladies,  see  Wilkinson  v.  Wilkinson  (7).  After 
commenting  on  thei  evidence  as  showing  the  nature  of  the  resi- 
dence required  by  the  testator,  the  learned  Counsel  contended 
that  the  conditions  in  the  forfeiture  clause  being  conjunctive,  and 


(1)  4  DeG.  J.  &  a,  84.  .   (5)  1  Br.  Ch.  Co.,  472. 

(2)  23  Beav.,  33.  (6)  4  Br.  Ch.  Ca.,  441. 
(8)  30  Beav.,  368.  (7)  L.  R.  12.  Eq.,  604, 
(4)  1  Dru,  &  War.,  853. 
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sot  diBJuBCtiye^  there  must  be  a  breach  of  all  to  work  a  forfeiture 
— Graves  v.  Bainbrigge  {}),  Conditions  for  forfeiture  must  be 
strictly  construed — Jones  v.  Suffolk  (2).  Clavering  v.  Ellison  (3  J, 
affirmed  in  Dom.  Proc.  (4),  Schnell  v.  Tyrrell  (5),  and  Camp^ 
bell  y.  Brownrigg  (6).  An  absolute  interest  cannot  be  destroy- 
ed by  a  gift  over  unless  the  gift  oyer  can  itself  take  effect, 
Oreen  v.  Harvey  (7),  Ring  v.  Hardwich  (8),  Ridgway  y.  Wood' 
house  (9),  and  Doe  d.  Blomfield  v.  Eyre  (10)  ought  not  to 
be  followed.  [Pontipex,  J. — In  Robinson  v.  Wood  (11), 
Kindersley,  V.C.,  followed  it  very  reluctantly ;  it  was  ap- 
proved of  by  Lord  St.  Leonards  in  the  last  edition  but  one  of 
his  work  on  Powers,  but  in  the  last  edition  several  cases  are 
noticed  which  decided  the  other  way,  Sugden  on  Powers, 
p.  512.]  There  are  no  peculiar  rules  of  construction  applicable 
to  Hindu  wills — Retoun  Persad  v.  Mnssamut  Radha  Beeby  (12) 
and  Sreemutty  Soorjeemoney  Dossee  v.  Denobundoo  Mullick  (13). 
As  to  the  distinction  between  a  condition  and  a  conditional 
limitation,  see  Watkins  on  Conveyancing,  8th  ed.,  p.  233. 
This  proviso  must  be  regarded  as  a  conditional  limitation,  but 
the  object  of  a  conditional  limitation  is  to  create  a  new  estate 
on  breach  of  the  condition,  and  if  the  new  estate  cannot  be 
created,  the  condition  does  not  take  effect. 

No  case  has  been  cited  to  show  that  the  Hindu  law  admits  of 
conditions  subsequent:  the  nearest  approach  to  one  is  that 
mentioned  in  the  Vyavashta  in  the  note  to  Ramnarayan  Dutt  v. 
Mussamut  Sut  Bunsee  (14).  The  cases  are  summed  up  in  the 
Vyavashta  Darpana,  2nd  ed.,  p.  601.  The  notion  of  Hindu 
law  is  that  the  gift  does  not  enure  till  all  the  conditions  have 
been  fulfilled,  not  that  the  gift  is  divested  on  failure  to  perform  the 
conditions  annexed  to  it ;  see  Stokes'  Hindu  Law  Books,  pp.  133 
and  \68.     A  term  which  never  existed  could  not  possibly  cease, 


(1)  lVea.,562. 

(2)  1  Br.  Ch.  Ca.,  528. 

(3)  3  Drew.,  451. 

(4)  7  H.  L.  Ca.,  707. 

(5)  7  Sim.,  86. 

(6)  1  Phill.,  301. 

(7)  1  Hare,  428. 


(8)  2  Beav.,  352. 

(9)  7  Beav.,  437. 

(10)  5  C.  B.,  713. 

(11)  4  Jur.,  N.  S.,  625. 

(12)  4  Moore's  I.  A.,  137,  at  p.  173, 

(13)  6  Moore's  I.  A.,  526,  see  p.  550. 

(14)  3  Sel.  Rep.,  380, 
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per  Parke,  B.,  in  Quiche  v.  Leach  ( 1 ).     Doe  d.  Duhe  of  Norfolk  v.        lara 
Haufke  (2)  makes  for  tbe  defendant     The  suit  for  possession    Gankhdro 

_         ^.^  •  MoBUN 

showed  an  animus  revertendi.  In  Dunne  v.  Dunne  (3)  there  was      Taoorb 
a  refusal  to  reside.    Wynne  v.  Fletcher  (4)  was  not  argued,  and       Rajah 
no  reasons  are  given  for  the  judgment.  The  term  *' residence ''is      Mohun" 
lombiguous — Attenborough  v.  Thompson  (5),  Maclaren  v.  Stains    Bahadoor, 
#<>»  (6),  Waleot  v.   Botfield{1\  and  Fillinghdm  y.  Bromley  (8). 
*'  An  indefinite  or  general  expression  is  universal,  unless  there  is 
something  in   the   context  to  the   contrary,"  p^r  Will es,  J.,  in 
Whiiechurch  v.  £ast  London  Railway   Co.  (9) :  applying  that 
rule  the  defendant  has  n(}t  been  shown  to   come   within   the 
operation  of  the  forfeiture  clause.     Assuming,  however,  that 
non-residence  has  been  proved,  the  action  of  the  trustees  was  a 
lawful  and  sufficient  excuse  for  it.     The  time  when  the  residence 
was  to  commence  is  not  limited,  as   to  which  see  Davies   v. 
Lowndes  (10). 

Mr.  iT^nec/y,  on  the  some  side. — The  breach  of  condition  is 
wrongly  alleged :  the  word  used  by  the  testator  was  "  cease," 
whereas  the  breach-  alleged  is  ^'neglect,"  which  is  far  wider^  In 
addition  to  the  oases  mentioned  by  die  Advocate-General,  the 
learned  Counsel  cited  The  Attorney^ General  v.  Dakin  (II),  as  to 
the  meaning  of  *^  cease;"  fF,  v.  B.  (12),  as  to  the  necessity  of 
construing  the  condition  strictly ;  Kampf  v.  Jones  (13),  Carver  v. 
Bowles  (14),  and  Lassence  v.  Tiemey  (15),  for  the  proposition  that 
an  absolute  gift  cannot  be  taken  away  by  a  gift  over  where  the 
gift  over  cannot  take  effect,  and  the  Vyavashta  Darpana,p.  637, for 
an  instance  of  an  apparently  conditional  gift,  a  naiTow  considera- 
tion of  which,  however,  showed  that  the  gift  was  not  complete. 
[PoHTiFEX,  J. — If  there  has  been  a  forfeiture,  the  next  person 

(1)  13  M.  &  W.,  218,  at  p.  228.  .  (9)  L.  R.,  7  Ex.,  424,  at  p.  486. 

(2)  2  East.,  481.  (10)  1  Bing.  N.  C,  597. 

(3)  3  Sm.  &  Gif.,  22;  (11)  L.  R.,  4  H.  L.,  338. 

(4)  24  Beav.,  430.  (12)  11  Beav.,  621. 

(5)  2  H.  &  N.,  659.  (13)  2  Keen.,  756. 

(6)  27  L.  J.  Ch.,  442.  (14)  2  Russ.  &  M.,  301. 

(7)  1  Kaj,  534.  (15)  1  Mac.  &  G.,  551. 

(8)  1  T.  &  Ruflfl.,  530. 
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1678        in  Bticcesfiion  who  was  in  existence  at  the  testator's  death,  and  not 


Ganbmdro    thg  heir-at-law,  would  tiike.    The  Privy  Council  only  declared  the 

MOHUIf  '  ^  .  . 

Taoobb  limitation  over  after  the  life-estate  void  as  being  too  remote,  but 
TtAjAR  the  forfeiture  must  occur  in  the  defendant's  lifetime.  There  is 
MoHUN  a  springing  use :  the  trusts  of  the  will  are  executory,  and  there 
Babadoof.  is  a  direction  to  convey  on  a  certain  event.  The  conveyancer 
knowing  the  decision  of  the  Privy  Coancil,  would  omit  the  void 
limitations,  so  that  the  forfeiture  would  not  necessarily  accrue  to 
the  benefit  of  the  heir-at-law.]  The  attention  of  the  Privy  Council 
was  wholly  directed  to  the  determination  of  the  life-interest 
by  the  death  of  the  tenant-for-life ;  the  effect  of  a  forfeiture 
during  his  lifetime  was  not  considered.  Where  several  contin- 
gencies are  embodied  in  one  clause,  the  Court  may  sever  them — 
£ver8  V.  Challis  (1).  Suppose  this  were  the  last  of  a  chain  of  limit- 
ations, the  conveyancer  could  not  insert  the  limitation  over,  as 
there  is  no  person  who  could  take  under  it.  The  Attorney^ 
General  v.  Chrisfs  Hospital  (2)  was  a  case  of  ^tia^t-contract 
rather  than  of  condition.  Stone  v.  Parker  (3),  though  apparently 
in  conflict  with  Maelaren  v.  Stainton  (4),  really  leaves  that 
case  untouched.  The  plaintiff  has  set  up  an  affirmative  case 
which  he  has  failed  to  prove;  his  suit  should,  therefore,  be 
dismissed. 

Mr.  Wood  in  reply. — The  defendant  Juttendro  was  discharged 
from  the  trusteeship  on  his  own  application,  and  thereby  prevented 
himself  from  checking  the  payment  of  Government  revenue ; 
that  alone  might  entail  a  forfeiture  if  the  revenue  were  not  paid, 
5  Vin.  Abr.,  pp.  247  and  252,  Doe  d.  Davies  v.  Davies  (5). 
Juttendro  had  an  immediate  estate  by  implication — Sidney  v. 
Wilmer(%\  Graves  v.  Bainhrigge  (7),  Cave  v.  Holford  (8),  Waine- 
Wrights.  Wainewright  (9)y  md  Philipps  v.  Chamberlaine  (10). 
He  sued  for  and  obtained  possession  as  tenant-for-life,  and  as 


(1)  7  H.  L.  Ca.,  531. 

(6)  4  DeG.  J.  &  S.,  84. 

(2)  8    Br.    Ch.    Ca.,  165;   and 

(7)  1  Vea.,  562. 

Tamlyn,  393. 

(8)  3  Ves.,  650. 

(3)  29  L.  J.  Ch.,  874. 

(9)  Id.,  558. 

(4)  27  L.  J.  Ch.,  442. 

(10)^4  Vea.,  51. 

(5)  16  A.  &  E.,  951. 
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Buchhe  is  under  an  obligation  to  reside  and  to  repair ;  see  Boatock  ▼• 
Blakeney  (1),  Nairn  v.   Marjoribanks  (2),  In  re   Skingley  (3), 
Colthirst  V.  Bejushin  (4),  and   Southey  v.  Lord  Somerville  (5), 
as    to    repairs,  and    The  King  v.    The    Inhabitants  of  North 
Curry  (6)  aa  to  the  nature  of  the  residence  required.   Evidence 
of  the  testator's  intention  as  to  the  use  of  the  kaithakhana  is 
inadmissible — Judd  v*  Pratt  (7).     Whatever  the  original  mean- 
ing of  the  word  baithakhana  might  have  been,  it  is  now  used 
indefinitelj,  just  as  we  use  '^  abbey  "  in  England.     A  conditional 
limitation  is  a  liberal  construction  put  on  a  condition  in  order 
to  effectuate  the  testator's  intention,  2  Swinb.'  on  Wills,  p.  496  et 
seq.,  and  the  cases  there  cited,  which  show  that,  if  the  person  who 
was  intended  to  take  advantage  of  the   condition  cannot  do  so 
bj  law,  the  heir  shall  come  in;  see  further  Joel -7.  Mills  (8), 
Russely.  Buchanan  (9),  Doe  d.  Gill  v.  Pearson  (10),  Sherrard  v. 
Lord  Harborough   (1 1),    and  Morice  v.    The  Bishop  of  Dur^ 
ham  (12).     Equity  protects  the  heir-at-law  and  will  raise  a  trust 
in  his  favor  where  the  limitation  intended  to  defeat  him  cannot 
take  effect — Henchman  v.    The  Attorney- General  {\S).     If  the 
Court  treftt   the  forfeiture   clause   as  a  nullity,  because  the 
person  meant  by  the  testator  to  take  after  Juttendro  upon  breach 
of  condition  cannot  take,  it  will  give  Juttendro  a  larger  estate 
than  the  testator  intended.     Where  effect  cannot  be  given  to  the 
whole  of  the  testator's  intention,  that  intention  must  be  carried 
out  as  far  as  possible — Thellusson  v.  Woodford {\A)y  Pickering  v. 
Lord   Stamford  (15),    Rundale  v.  Eeley  (16),  and  Ex  parte 
The  Earl  of  Hchester  (17).     The  words  ''  tenant-for-life  "  in  the 
forfeiture  clause  must  be  construed  in  the  ordinary  sense — HoU 
loway  V.  Holloway  (18).     As  to  what  are  grounds  of  relief 
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(1)  2  Br.  Ch.  Ca.,  653. 

(2)  8  Rns.,  582. 

(3)  3  Mac.  &  G.,  221. 

(4)  Plow.,  21. 

(5)  18  Vee.,  486. 

(6)  4  B.  &  C,  953. 

(7)  13  Ves.,  168,  at  p.  174. 

(8)  3  K.  &  J.,  458. 

(9)  2Gr.  &M.,561. 


(10)  6  East.,  173. 

(11)  1  Amb.,  165. 

(12)  9  Ves.,  399. 

(13)  3  M.  &  E.,  485. 

(14)  4  Ves.,  227,  at  p.  825. 
•  (15)  3  Ves.,  492. 

(16)  Carter,  170. 

(17)  7  Ves.,  348,  at  p.  369. 

(18)  5  Ves.,  399,  at  p.  401. 
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from  fiMrfeiture,  see  Peachy  v.  The  Duke  of  Bomereei  (l\ 
2  Jarm  on  Wills,  p.  13,  Lard  Beanlien  v.  Lord  Cardigan  (2),  and 
Andrew  y.  Trinity  Hall  (3).  The  pendency  of  litigation  was 
no  excuse  for  the  defendant's  non-residence — Roeee  v.  Pye  (4)^ 
As  to  wilful  refusal  to  reside  being  necessary^  aee  Gregory  ▼• 
Wilson  (5). 

The  learned  Counsel  distinguished  the  caees  otted  on  behalf  of 
the  defendant  Juttendro. 

Cur.  adv.  vulL 


The  judgment  of  the  Court  was  delivered  by 

• 

PoNTiFEX,  J. — This  case,  which  has  been  argued  at  great 
length  before  us,  depends  mainly  upon  the  construction  which 
ought  to  be  placed  upon  portions  of  the  will  of  the  late  Prosono 
Coomar  Tagore,  who  died  in  the  month  of  August  1868.  The 
testator  in  the  year  1827  separated  in  estate,  food,  and  worship 
from  his  brothers.  In  October  1862  he  executed  his  will;  and 
he  subsequently  executed  two  codicils  (neither  of  them  material 
to  the  issue  in  this  suit),  the  latter  of  which  bears  date  the 
23rd  of  March  in  the  year  in  which  he  died.  It  appears  from 
the  will  and  codicils  that  the  testator  left  an  only  son,  Ganendro 
Mohun  Tagore,  a  grandson  by  his  eldest  daughter  who  had 
died,  a  second  daughter  who  was  a  childless  widow,  and  a  third 
daughter  who  had  children  and  grandchildren  living  at  the 
testator's  decease. 

For  hW  only  son,  the  plaintiff  in  this  case,  the  testator  made 
no  provision  by  his  will ;  declaring  therein  that  he  had  already 
made  for  his  son  such  provision  as  he  considered  sufficient,  and 
that  the  son  should  take  nothing  whatever  under  his  will. 

The  testator  in  his  will  stated  the  income  of  his  property 
in  October  18G2,  the  date  of  his  will,  to  be  upwards  of 
Bs.  2y50j000,  and  to  be  steadily  increasing^  But  he  subse- 
quently withdrew  from  the  operation  of  his  will,  and,  as  in  the 
third  codicil  mentioned^  otherwise  settled  part  of  his  property. 


(1)2  Wh.  &  Tu.,  979. 

(2)  2  Amb.,  533. 

(3)  9  Yes.,  625. 


(4)  YelT.,1207. 

(5)  9  Hare,  683. 
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It  does  not  appear  what  was,  at  the  testator's  death,  the  amount        1878     , 
of  the  inccHue  of  the  property  which  passed  by  the  will.  Gahesdbo 

By  the  will,  which  was  in  English,  the  testator  gave  all  his  Taoorb 
property  whatsoever  to  four  trustees,  upon  trust,  as  to  the  RaJah 
•moveable  property  (in  the  will  called  personal  estate),  '^  to  collect  mohun 
and  get  in  the  same  (except  such  jewels,  household  furniture^  Baha^b« 
books,  and  libraries,  carriages,  horses,  farmyard,  and  other 
articles  as  the  'person  or  persons  for  the  time  being  beneficially 
interested  in  his  real  estate,  or  the  income  or  surplus  income 
arising  thet^from,  should  wish  to  retain  for  his  or  their  own 
use),  and  thereout  to  pay  his  funeral  expenses  and  debts"  and 
such  legacies  as  were  not  by  the  will  postponed  in  payment; 
and  to  invest  the  residue,  and  out  of  the  annual  proceeds  of 
such  investments,  so  far  as  the  same  would  extend,  to  pay  the 
annuities  and  postponed  legacies  as  they  became  payable ;  and 
to  pay  such  surplus  income  as  might  from*  time  to  time  exist 
to  the  person  entitled  to  the  beneficial  enjoyment  of  the  real 
property,  or  the  surplus  rents  or  profits  thereof;  with  an 
ultimate  trust,  after  all  the  legacies  and  annuities  had  been 
satisfied,  for  the  person  or  persons  entitled  to  the  beneficial 
or  absolute  enjoyment  of  the  real  property.  And  as  to  the 
immoveable  property  (in  the  will  called  real  property),  upon 
trust,  until  all  the  debts  and  legacies  had  been  paid,  and  all  the 
annuities  had  febllen  in,  to  receive  the  rents,  and  thereout  in  the 
first  instance  to  pay  the  unsatisfied  legacies  and  annuities,  and 
to  pay  the  surplus  rents  to  the  person  or  persons  for  .the  time 
being  to  whom  the  real  estate  (subject  to  the  devise  to  the  trustees) 
was  given  by  the  will.  And  as  a  first  charge  on  the  net  income 
of  the  real  property  (after  satisfying  the  expenses  of  establish- 
ments), the  testator  directed  his  trustees  to  pay  B»s.  30,000  per 
annum  to  the  person  for  the  time  being  entitled  to  the  beneficial 
enjoyment  of  the  real  property  or  the  surplus  income  thereof. 
Aud  the  testator  directed  that  the  various  annuities  and  post- 
poned  legacies  should,  with  interest,  be  gradually  discharged  out 
of  the  net  rents,  after  payment  of  the  Ks.  30,000  per  annum. 
And  it  was  not  until  after  all  the  annuities  and  legacies  had 
fEdlen  in  luid  been  satisfied  that  the  testator  directed  his  trustees 
ta  convey  his  real  property   to  what  would  iu  English  law 
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1^78  be  called  the  uses  of  the  settlement  subsequently  by  the  will 

^M  ^'^^^  directed  to  be  made^  and  then  only  so  far  as  the  then  condition 

Taoobb  of  circumstances  would  permit.     The  testator  next  proceeds  to 

Eajah  give  numerous  annuities  and  legacies  of  large  amount  to  his 

JUTTKHDBO  ,  ,  . 

MoHUN      daughters  and  their  children  and  grandchildren.     Among  other 
Bahaooob.   considerable  legacies,   there   is   a   direction   to   accumulate    in 
Grovernment  securities  such  a  sum  as  would  produce  Bs.  12^000 
per  annum  as  an  endowment  for  the  Tagore'  Law  Professor- 
ship. 

It  does  not  appear  what  was  the  total  amount  of  the  legacies 
given  by  the  will  and  codicils,  but  it  does  appear  in  evidence 
that, the  legacies,  not*  to  speak  of  the  annuities,  have  not  yet 
been  satisfied;  and  it  was  in  fact  admitted  that  there  is  at 
present  no  surplus  income. 

After  the  bequest  of  the  legacies  and  annuities,  the  will 
purports  to  devise  (subject  to  the  interest  or  estate  previously 
given  to  the  trustees)  all  the  testator's  real  property,  '^  library, 
horses,  carriages,  farmyard,  furniture  of  the  iat'Ma A Aana,  jewels, 
gold  and  silver  plate, "  &c.,  to  uses  in  strict  settlement,  under 
which  males  only  should  take,  and  their  estates  should  be 
inalienable.  Under  these  uses  the  first  limitation  was  to  the 
defendant  Juttendro  Mohun  Tagore  for  and  during  the  term  of 
his  natural  life.  All  the  subsequent  limitations  have  been 
declared  by  the  order  of  Her  Majesty  in  Council  inoperative 
and  void. 

At  the  end  of  the  limitations  of  the  real  estate,  the  will 
contains  the  following  proviso,  on  which  the  plaintiff  has  based 
this  suit: — {His  Lordship  read  the  proviso  for  cesser;  see 
ante,  p.  5.) 

The  plaintiff  in  this  case  claims  that  the  defendant  Juttendro 
(whom  in  this  judgment  we  shall  call  '^  the  defendant,"  although 
the  trustees  are  also  defendants  to  the  suit)  has  committed  a 
breach  of  some  or  one  of  these  conditions,  and  has  thereby  incur* 
red  a  forfeiture  of  which  the  plaintiff  is  entitled  to  take  advan* 
tage.  By  the  prayer  in  his  plaint,  the  plaintiff  claims  that  such 
forfeiture  extends  to  the  Rs.  30,000  per  annum.  Assuming  that 
the  plaintiff,  as  heir-at-law  of  the  testator,  is  entitled  to  take 
advantage  of  any  breach  in  the  observance  of  the  conditions^ 
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it  18  necessary  that  we  should  state  shortly  the  circumstances  ^^78 

which  have  occurred  since  the  death  of  the  testator.  ^Mohuk^ 

The  testator  died  in   August  1868.     On  the  17th  December  Taoorb 

1868  the  plaintiff  instituted  a  suit,  and  by  his  plaint  submitted  ,  Rajah 

*  ...  ,  JUTTKNDRO 

that  the  trusts  and  limitations  in  the  will,  except  so  far  as  they      Mohun 

.  Taoobk 

^  were  for  the  payment  of  debts,  legacies,  and  annuities,  were  Bahadoor, 
wholly  void  and  inoperative ;  and  he  prayed  (^inter  alia)  that  it 
might  be  declared  that  the  testator  had  no  absolute  power  of 
disposition  by  will  of  his  entire  estate,  particularly  the  ancestral 
estate,  to  the  exclusion  of  the  plaintiff,  and  that  the  plaintiff  as 
heir-at*law  was  entitled  to  the  same.  On  the  1st  of  April  1869i 
a  decree  was  made  dismissing  this  suit,  but  giving  the  plaintiff 
costs  out  of  the  estate.  Against  that  decree  the  plaintiff  appeal- 
ed, and,  on  the  1st  of  September  1869,  the  Appellate  Court  by 
its  decree  declared  that,  subject  to  the  trusts  for  the  payment 
of  debts,  legacies,  and  annuities,  the  plaintiff  was  absolutely, 
entitled  to  the  personalty  or  moveable  property,  and  in  effect 
that  he  was  entitled,  as  the  testator's  heir-at-law,  after  the 
death  of  the  defendant,  to  the  immoveable  property.  Against 
this  decree  the  defendant  and  others  claiming  under  the  limita- 
tions in  the  will  appealed  to  Her  Majesty  in  Council.  At 
first  the  plaintiff  did  not  appeal  against  the  decree  of  the  Ist 
of  September  1869,  but  he  subsequently  obtained  from  the 
Judicial  Committee  special  leave  to  appeal,  and  in  his  cross- 
appeal  he  claimed  that  the  gift  by  the  will  of  the  life-estate 
to  the  defendant  ought  to  be  declared  void  and  inoperative. 

The  order  of  Her  Majesty  in  Council  is  dated  the  9th  of 
August  1872;  and  it  was  thereby  declared  that  the  defendant 
Juttendro  was  beneficially  entitled  to  a  life-interest  under  the 
will  in  the  immoveable  property,  and  also  in  the  moveable 
property  directed  to  be  conveyed  or  converted  into  a  fund 
respectively  subject  to  the  payments  in  the  will  directed  to  be 
made,  and  to  the  pravisions  of  the  will  not  thereby  declared 
to  be  void ;  and  also,  until  the  legacies  and  annuities  fall  in  and 
are  satisfied,  to  receive  Bs.  2,500  per  month  out  of  the  net 
rents  of  the  immoveable  property,  and  also  the  surplus  rents  of 
the  same  and  the  surplus  interest  of  the  moveable  property ; 
ftnd  that  upon  the  failure  or  determination  of  the  life-interest 
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of  the  defendant^  the  plaintiff  vraa  entitled  as  heir-at-law  to  the 
real  and  personal  property.  The  order  also  contained  a  direc- 
tion that  the  whole  of  the  costs  of  all  parties  as  between  attor- 
ney and  client  should  be  paid  out  of  the  estate ;  the  effect  of 
which  order  will  be  to  postpone  or  affect  in  some  degree  the 
enjoyment  of  the  life-interest  given  to  the  defendant. 

The  plaintiff  having  thus^  from  December  1868  until  August 
1872;  persisted  in  asserting  that  the  defendant  was  not  entitled 
to  a  life-estate  (and  consequently  not  to  residence  in  the  haitha" 
khana  house  and  premises),  and  that,  in  fact,  all  the  provisions  in 
the  will,  except  for  legacies  and  annuities^  were  void,  on  the  18th 
of  November  1872  completely  changed  front,  by  instituting  the 
present  suit,  and  thereby  insisting  that  the  intentions  of  the 
testator  as  appearing  in  the  will  ought  to  be  rigidly  enforced, 
and  that,  under  one  of  the  provisions  in  the  will,  the  defendant 
had  forfeited  that  life-estate  to  which,  by  the  order  of  Her 
Majesty  in  Council,  he  had  been  declared  entitled. 

The  issue  raised  in  this  suit,  and  which  we  have  to  try,  is  in 
our  opinion  mainly  a  question  of  construction  depending  but 
very  slightly  upon  evidence ;  but  at  the  desire  of  the  parties, 
and  upon  an  intimation  from  them,  expressed  with  much 
frankness,  that,  whatever  may  be  our  decision,  the  case  will 
certainly  be  carried  on  appeal  to  England,  we  have  interfered 
but  little  with  the  conduct  of  the  case,  though,  in  our  opinion, 
most  of  the  evidence  was  superfluous  and  unnecessary.  We 
mast  say  however  now,  as  we  said  more  than  once  during  the 
argument,  that,  for  the  construction  of  this  will,  the  will  of 
a  Hindu,  the  multitude  of  quotations  from  the  Year  Books, 
Abridgments,  Digests,  and  Institutes,  was  altogether  irrelevant, 
and  beside  the  question. 

The  questions  which  really  arise  in  the  suit  may  be  classed 
under  three  heads : — 

1^^ — Has  the  time  arrived  when  the  clause  containing  the 
provisions  for  cesser  and  shifting  the  estate  was  intended  to 
apply  ? 

2ndly, — If  that  time  has  arrived,  does  that  clause  now  apply  ? 

(1)  having  regard  to  the  proceedings  taken  by   the  plaintiff; 

(2)  having  regard  to  the  conduct  and  proceedings  of  the  tins- 
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tees;  (3)  having  regard  to  the  judgment  of  the  Judicial  Com-        1878 
mifctee.  and  the  order  of  Her  Majesty  in  the  original  suit.  Ganendro 

'  .  MOHUN 

Zrdly. — If  the  clause  applies^  what  was  the  nature  or  quality'  Tagork 
of  the  residence  intended  by  the  testator ;  and  has  the  defendant  Rajar 
by  his  conduct  committed  a  breach  of  the  conditions  so  as  to      mohun 

•  ^     1*  •j.         •)  Tagokb 

incur  a  forfeiture  r  Bahadoor. 

The  first  question  is  purely  one  of  intention  to  be  gathered 
in  the  four  corners  of  the  will»  and  to  be  decided  as  if  the 
limitations  in  the  will  were  all  valid^  and  the  person  in  remain- 
der next  after  the  life-estate  was  suing  for  a  declaration  that  the 
tenant-for-life  had  incurred  a  forfeiture^  and  that  in  consequence 
thereof  the  estate  had  shifted. 

The  clause  of  cesser  and  shifting  use  contains  thre^  separate 
conditions : — 

(!)•  Permitting  any  part  of  the  property  to  be  sold  for 
arrears  of  the  Government  revenue. 

(2).     Ceasing  to  keep  in  repair.  • 

(3).  Ceasing  to  use  as  a  residence ; — the  subsequent  words 
**  requiring  the  use  of  the  library,"  &c.,  being  in  our  opinion 
indications  of  the  quality  of  residence,  rather  than  separate 
conditions. 

Now,  although  it  may  well  be  that  these  three  conditions  are 
so  separable  that  a  breach  of  any  one  of  them  might  cause  a 
forfeiture,  they  are  not,  in  our  opinion,  so  separable  that  we  can 
consider  that  the  testator  intended  them  to  come  into  operation, 
at  different  times ;  as  for  instance,  tliat  residence  should  be 
indispensable,  although  the  conditions  of  discharging  the  Govern- 
ment revenue  and  the  cost  of  repairs  had  not  commenced  to 
Operate.  On  the  contrary  we  think  that  the  clause  was  intended 
to  come  into  operation  as  a  whole,  and  not  piecemeal. 

Assuming  this  to  be  the  case,  we  proceed  to  consider  what 
is  the  nature  of  these  conditions.  Under  the  first  and  second 
of  them  the  residence  in  the  baithakhana  would  be  saddled 
with  liabilities  of  very  serious  importance,  which  the  testator 
must  have  known  would,  for  some  years  after  his  death, 
change  what  we  must  presume  he  intended  to  be  a  benefit 
into  a  most  oppressive  burden.  We  leam  from  the  will  that 
the  Government  revenue  of  only  a  portion  of  the  estate  was 
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1878        Rb.   40,555- 13-3  per  aunum  (and    the    eyidence    shows  that 

GAREMDito    the    total    Government    revenue    was  over   Rs.    60,000   per 

Taoorb     annum) ;  we  know  from  the  statement  of  the  annual  income  of 

Rajah      his  property  in  the  will,  and  from  the  verj  considerable  amount 

Moifuir      of  the  annuities  and  legacies  given  hj  the  will,  that  the  first 

BAHAi>aoB.    person  beneficiallj  interested  under  the  limitations  could  ezjiect 

for  some  years  after    the    testator's    death    to    receive    only 

Bs.  30,000  per  annum  under  the  will ;  and  we  know  as  a  fact 

from  the  evidence  that  the  defendant  has  not  yet  received  more 

'  than  Bs,  2,500  per  mensem.     We  think  that  obviously  it  could 

not  have  been  the  testator's  intention  that  the  person  whom  he 

describes  in  the  gift  of  the  Bs.  2,500  per  mensem  as  tlie  person 

entitled  to  the  ^'  beneficial  enjoyment "  of  the  surplus  rents  of 

his  real  property,  should  be  saddled  with  a  liability  to  pay 

Bs.  60,000  per  annum,  while  receiving  only  Bs.  30,000  under 

the  will,  or  at  all  events  before  becoming  entitled  to  the  surplus 

rents.     To  hold  a  contrary  opinion  would  be  to  impute  to  the 

testator  a  very  cruel  irony  when  he  described  the  nature  of  such 

an  interest  as  a  beneficial  enjoyment. 

But  it  is  said  that  for  some  time  before,  and  at  liis  death,  the 
testator  kept  a  sum  of  Bs.  60,000  in  deposit  always  ready  to  be 
applied,  if  necessary,  in  discharge  of  the  Government  revenue, 
and  it  has  been  argued  that  the  clause  of  forfeiture  could 
not  operate  harshly  while  that  sum  remained  (as  it  has  been 
proved  in  evidence  still  to  remain)  in  deposit.  It  is  not 
pretended  that  tiie  testator  in  any  way  excepted  this  sum 
from  the  general  trusts  of  his  will;  and  the  obvious  answer 
to  such  argument  of  course  is  that  the  Bs.  60,000  now  in 
deposit  is  capital,  and  could  not  be  applied,  under  the  powers 
or  trusts  of  the  will,  to  payment  of  the  Government  revenue. 
The  person  entitled  to  the  Bs.  25,00  per  mensem  has  no  right 
whatever  to  resort  to  the  Bs.  60,000,  which  might  in  fact,  and  in 
law,  be  withdrawn  by  the  trustees  at  any  moment  and  invested 
according  to  the  express  trusts  of  the  will. 

Again,  it  appears  from  the  evidence  that  no  less  a  sum  than 
Bs.  20,000  has  been  expended  since  the  death  of  the  testator 
in  absolutely  necessary  repairs  of  the  baithakhana.  We  think 
it  could  not  have  been  the  intention  of  the  testator  to  saddle 
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an  annuitant  of  Bs.  30^000  per  annum  with  «o  large  an  outlay.        1878 
Moreover  the  only   words  in  the  clause  under  consideration    GAi«RNnRo 
which  can  be  applied  to  the  defendant  are  the  words  ^^  devisee      Tagokb 
or  tenant-for-life ;"  these  words  are   quite  different  from  the       Rajah 
dcBcription  which  the  testator  elsewhere  applies  to  a  person  in     ^i^h'un"^ 
the  defendant's   present  position^  as  for  instance,  where   the    BAurM^ic. 
jewels  are   excepted  from   the  trust  for  8ale>  and  where  the 
Ss.  2,500  per  mensem  are  directed  to  be  paid ;  and  we  cannot 
think  that  the  testator  intended  to  include  a  person  in  the 
defendant's  present  position  under  the  terms  '^  devisee  or  tenant- 
for-life." 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  time  has 
not  yet  arrived  when  the  testator  intended  the  forfeiture  clause 
to  operate ;  and,  upon  this  ground  alone,  we  should  dismiss  the 
plaintiff's  suit.  But  as  it  is  intended  to  take  the  case  before 
a  higher  tribunal,  we  think  it  right  to  express  our  opinion  ou 
€tke  other  questions  which  have  been  argued  before  us. 

Assuming  then,  though  contrary  to  our  own  clear  opinion, 
that  the  time  has  arrived  when  the  proviso  for  cesser  would 
under  ordinary  'cii'cumstances  take  effect,  the  question  arises. 
Has  anything  occurred  to  delay  its  operation  in  this  particular 
case? 

We  think  that,  for  the  whole  period  during  which  the  present 
plaintiff  was,  in  his  original  suit,  strenuously  insisting  against 
the  defendant  that,  in  effect,  he  was  not  entitled  to  occupy  the 
baiihakhana  house  and  premises — for  that  period  the  plaintiff  is 
debarred  from  claiming  that  effects  should  be  given  to  tiie  clituse 
of  forfeiture  for  non-residence.  As  against  a  remainder  man, 
the  suit  of  the  plaintiff  to  declare  the  will  inoperative  might 
perhaps  be  not  a  sufficient  excuse  for  not  fulfilling  the  condi- 
tions imposed  by  such  will.  But  as  from  December  1868 
until  August  1872  (the  dato  of  Her  Majesty's  order )^  the . 
plaintiff  directly  challenged  the  power  of  the  testator  to  give, 
and  the  right  of  the  defendant  to  occupy,  the  baitkakhdna 
house  and  premises,  we  are  of  opinion  that  he  at  least  is  not 
now  entitled  to  turn  round  and  to  claim,  during  the  period  that 
he  disputed  the  will,  the  benefit  of  the  condition  as  to  residence, 
or  to  exact  the  penalty  for  its  breach,  if  any.    And  we  tbiuk 
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1878        this  period  would  extend  to  September  last,  when  the  order  in 

*    ■—       ■■■■  ■■  I  ■  ^  

Gatcbndro     Council  first  arrived  in  Calcutta.     Even  apart  from  any  action 

MOHUM  ... 

Taoobb      hj  the  plaintiff,  which  in  our  opinion  disentitles  him  from  claim- 
Rajar      ing  the  relief  he  now  seeks,  there  are  circumstances  arising  out 
MoHUN      of  tlie  conduct  of  the  trustees  which,  we  think,  are  sufficient  to 
Bahadoob.    excuse  non-residence  by  the  defendant,   and  which  would  sus- 
pend the  operation  of  the  forfeiture  clause  until  October  1872. 

It  must  be  remembered  that  the  defendant  was  originally  one 
of  the  trustees.     It  must  also  be  remembered  that,  during  the 
testator's  life,  the  whole  of  bis  zemindari  business  was  trans- 
acted  at  the   baithakhana  house,   where    what   he    called  his 
Calcutta  establishment  was  lodged.    We  are  inclined  to  think,  as 
-we  shall  state  more  at  length  subsequently,  that  the  testator 
^intended  that  the  conduct  of  the  zemindari  business  should  be 
continued  at  the  baithakhana  after  his  decease.    .But^  be  this  as 
it  may,  it  was  impossible  to  remove  the  establishment  from  the 
baithakhana  until  new  premises  were  provided  by  the  trustees 
for  the  purpose.     During  the  testator's  life,  the  establishment 
occupied  the  whole  of  the  ground-floor  and  godowns,  and  the 
testator's  manager,  who  was  appointed  a  trustee  by  the  will, 
occupied,  for  the  purpose  of  conducting  the  estate  business, 
one  room  in  what  in  England  would  be  called  the  first,  but  which 
in   Calcutta  and  by  the  witnesses  is  called  the  second,  floor. 
After  the  testator's  death,  the  business  of  the  estate  continued 
to  be  carried  on  in  the  same  manner  at  the  baithakhana  by  the 
trustees,  the  defendant  then  being  one  of  such  trustees  until 
November  1869 ;  and  until  then  the  defendant  attended  there 
daily  for  the  transaction  of  business.    About  that  time  a  quarrel 
seems  to  have  occurred  between  the  defendant  and  the  other 
trustees.     The  defendant  wished  his  own  brother-in-law  to  be 
appointed  a  trustee  to  supply  a  vacancy  which   had  occurred. 
The    other    trustees    seem  at   first  to  have    entertained  this 
proposition  ;  but  ultimately  and  rather  suddenly,  in  November 
1869,  after  the  necessary  deeds  had  been  engrossed  and  were 
ready  for  execution,  they  refused  to  concur,  on  the  ground,  as 
they   now   state,  that,  in  the   event  of  any  difference  arising 
among  the  trustees  as  to  the  management  of  the  trust  business, 
the  defendant,  having   under  the  will  a  casting,  vote,  would  be 
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able^  with  the  assistance  of  his  brother-in-law,  to  completely 
override  their  opinion.  In  consequence  of  this  quarrel,  tlie 
defendant  ceased  at  the  end  of  November  1869  to  go  to  or 
transact  business  at  the  baithakhana :  but  the  defendant,  by 
a  letter  dated  the  14th  of  April  1870,  demanded  from  the  other 
trustees  that  possession  of  the  baithakhana  house  should  be 
given  to  him  as  entitled  thereto  under  the 'will.  The  trustees^ 
by  a  letter  of  the  22nd  of  April,  insisted  on  their  rfght  to  occupy 
the  ground^floor  and  the  one  room  on  the  first  floor  for  the 
conduct  of  the  estate  business.  In  consequence  of  the  assertion 
of  such  right,  the  defendant  on  the  6th  of  May  1870  instituted 
a  suit  against  the  other  trustees  for  possession  of  the  baithakhana 
house.  This  suit  was  resisted  by  the  other  trustees,  but  by  a 
decree  of  the  15th  of  July  1870,  it  was  declared  that  the 
defendant  was  entitled  to  possession.  On  the  19th  of  July 
1870,  the  defendant  wrote  to  the  other  trustees  offering  to  allow 
them  to  retain  possession  of  the  ground-floor  for  the  purposes 
of  the  estate  business,  until  he  himself  should  require  the  use 
of  that  floor ;  but  the  other  trustees  insisting  on  an  unqualified 
right  to  the  ground-floor,  and  also  to  the  room  on  the  first  floor, 
appealed  against  the  decree  of  the  15th  of  July;  and,  on  the 
21st  of  November  1870,  the  Appeal  Court  directed  the,  lower 
Court  to  try  an  issue  ^^  whether  it  was  consistent  with  the  will 
that  the  defendant  should  be  allowed  to  enter  into  possession." 
That  issue  was  decided  in  the  affirmative  by  the  lower  Court 
on  the  1st  of  March  1871 ;  and.  the  Appeal  Court  on  the  17th 
July  1871  made  a  declaration  that  it  was  consistent  with  the 
terms  of  the  will  tliat  the  defendant  should  enter  into  posses- 
sion ;  and  it  ordered  ihe  trustees  to  deliver  to  the  defendant 
possession  of  the  baithakhana,  except  the  ground-floor. 

Throughout  the  whole  of  these  proceedings,  the  trustees 
acutely  contested  the  defendant's  -demand  for  possession  so  far 
as  related  to  the  ground-floor  and  the  room  on  the  first  floor. 

The  plaintiff  refers  to  these  decrees  as  precedents  to  show 
that  this  Court  has  already  construed  the  will,  and  has  decided 
that  the  right — and  therefore,  as  the  plaintiff  argues,  the  duty — of 
the  defendant  to  reside  commenced  at  the  testator's  decease. 
But  we  think  that^  even  as  between  the  defendant  and  the 
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trustees,  these  decrees  can  be  put  no  higher  than  as  declaring 
that  there  was  nothing  inconsistent  in  the  will  with  the  defend* 
ant's  qualified  occupation.  The  form  of  the  issue  sent  down 
for  trial  by  the  Court  of  Appeal  shows  that  neither  right 
nor  duty  was  then  in  the  coutemplation  of  the  Court.  And 
the  decree  as  to  repairs,  to  be  next  mentioned,  shows  that 
the  possession  intended  to  be  given  was  not  a  possession  by  right 
as  tenant-for-life  within  the  meaning  of  the  forfeiture  clause. 

Upon  obtaining  this  decree  for  possession,  it  appeared,  as  the 
evidence  clearly  shows  to  have  been  the  case,  that  the  baithakhana 
house  was  in  an  exceedingly  bad  state  of  repair;  and,  on 
the  26th  of  October  1870,  the  defendant  made  an  application  in 
writing  through  his  solicitors  to  the  trustees  asking  them  to 
cause  proper  repairs  to  be  effected.  After  some  correspondence 
the  trustees  eventually  refused  to  sanction  the  repairs  unless 
under  the  direction  of  the  Court ;  and,  on  the  22nd  of  Decem- 
ber 1871,  the  defendant  instituted  another  suit  against  the 
trustees,  praying  that  it  might  be  declared  that  the  trustees 
should  effect  reasonable  and  suitable  repairs  to  the  baithakhana 
house.  That  suit  was  resisted  by  the  trustees,  but,  on  the  28th 
of  March  1872,  a  decree  was  made  directing  them  to  make  the 
repairs.  Subsequently,  Rs.  14,000  were  expended  in  repairs, 
which  were  not  completed  until  October  1872. 

We  are  of  opinion  that,  under  the  circumstances  above  related 
as  having  occurred  between  the  defendant  and  the  trustees,  the 
forfeiture  clause  would  not  come  into  operation  before  October 
1872,  the  defendant  having,  by  no  default  of  his  own,  been 
prevented  until  then  from  obtaining  such  a  possession  as  is 
contemplated  by  the  clause  in  question. 

But  it  has  been  argued  on  behalf  pf  the  plaintiff  that  the 
question  we  have  to  decide  has  in  fact  been  already  decided 
by  the  order  of  Her  Majesty  in  Council  declaring  the  defendant 
to  be  entitled  to  a  life-interest  subject  *^  to  the  provisions  in  the 
will  not  thereby  declared  to  be  void,"  and  declaring  ^*  that,  upon 
the  failure  or  determination  of  the  life-estate*'  of  the  defendant, 
the  plaintiff  is  entitled  as  heir-at-law.  Tiie  plaintiff's  Counsel 
attempt  to  read  these  declarations  with  those  passages  of  the 
judgment  of  the  Judicial  Committee  which  state  that  ^'  the  life* 
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interest  was  to  begin  at  once/*  and  that  the  construction  proposed        1873 
before  the  Judicial  Committee  **  would  defeat  the  limitations  in    Qavbiidro 

MOHUH 

case  of  non-residence;"   and  they   argue   that  ^'as  the  life-      Taoobb 
interest  was  to  begin  at  once,  and  was  to  be  subject  to  the  pro-       Rajar 
Tisions  of  the  will  not  declared  to  be  void^  and  that  as  the  plaintiff.     Mohon 
was  declared  entitled  not  upon  the  death  of  the  defendant,   Basadoob. 
but  upon  failure  or  determination  of  the  lif&'interesti"  and  as 
the  forfeiture  clause  was  not  declared  void,  therefore  under 
Her  Majesty's  order  the  plaintiff  is  now  entitled  to  possession. 
But  the  language  both  of  the   judgment  and  of    the  order 
in  the  case  before  the  Judicial  Committee  must  of  course  be 
construed  with  relation  to  the  questions  brought  for  decision 
before  that  tribunal;  and  we  have  no  hesitation  whatever  in 
saying  that  the  present  question  never  occurred  to  the  Judicial 
Committee,  and  was  certainly  not  intended  to  be  decided  by  them* 
The  passage  in  their  judgment  as  to  defeating  the  limitations 
in  case  of  non-residence  was  addressed  solely  to  the  question 
whether,  if  the  subsequent  limitations  were  to  be  considered 
inoperative,  a  construction  of  the  will  under  which  an  absolute 
interest  should  be  taken  by  the  defendant  would  accord  with 
or  be  opposed  to  the  intention  of  the  testator  as  appearing  in 
the  will. 

Only  two  questions  now  remain  on  which  we  need  express 
our  opinion,  namely,  as  to  the  nature  or  quality  of  the  residence 
intended  by  the  testator,  and  as  to  the  compliance  by  the 
defendant  with  the  condition. 

It  appears  from  the  evidence  that  the  testator  possessed  a 
family  dwelling-house,  as  well  as  the  baithakhana,  the  two 
houses  being  completely  distinct,  and  indeed  situated  on 
different  sides  of  the  same  street ;  that,  some  time  before  his  wife's 
death,  he  ceased  to  sleep  in  the  family  dwelling-house,  after 
having  complained  of  defective  ventilation  in  his  sleeping- 
chamber  there ;  that  thenceforth  he  slept  at  the  baithahhana ; 
that,  subsequently  during  his  wife's  life,  he  took  his  mid-day  or 
principal  meal  in  the  family  dwelling-house,  and  his  evening 
meal  in  the  baithahhmna ;  that,  after  his  wife's  death,  he  took 
both  meals  in  the  baithahhana^  but  the  mid-day  meal  was  taken 
in  native  fashion,  and  was  cooked  at  the  family  dwelling-house^ 
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t873        and  the  evening  meal  was  taken  in  European  fashion^  and  was 

^MoHu*^    cooked  at  the  haithahhana  ;  that  he  gave  hia  native  or  strictly 

Taoorb      Hindu  entertainments   in  his   family  dwelling-house,  and  his* 

Raj  An      European  entertainments  at  the  baithakhana;  that  the  testator's 

MoHUN      /amily  idols  were  always  lodged  and  worshipped  at  his  family 

Bahadoos.    dwelling-house,  and  never  at  the  baithakhana ;  and  that  at  the 

baithakhana  all  the  affairs   of  his  estate  were  conducted,  and 

the  necessary  establishment  kept  up  and  lodged. 

We  tliink  it  is  to  be  gathered  from  the  will  that  the  testator 
never  intended  the  baithakhana  to  be  occupied  as  a  dwelling- 
house  in  the  ordinary  sense  of  a  Hindu  family  dwelling-house, 
because  the  line  of  succession  to  individual  males  which  he 
desired  and  endeavoured  to  establish  is  altogether  repugnant  to 
such  an  idea.  And  we  find  upon  the  evidence  that  the  baithakhana 
was  not,  and  is  not,  adapted  to  the  requirements  of  a 
family  dwelling-house,  and  could  not  be  adapted  thereto  except 
at  a  very  considerable  expenditure,  of  probably  from  Bs.  20,000 
to  Rs.  30,000.  Moreover,  the  testator  must  have  known,  what 
are  the  facts,  that  the  defendant  was  living  joint  in  estate,  food, 
and  worship  with  his  brother  in  a  family  dwelling-house  in 
Calcutta  suitable  to  his  position ;  and  that  he  had  a  wife  and  a 
number  of  relatives,  many  of  them  females,  living  in  his  house 
as  members  of  his  family. 

Under  these  circumstances,  and  having  regard  to  the  mean* 
ing  of  the  word  baithakhana  both  by  custom  ftnd  by  derivation, 
and  also  having  regard  to  the  European  fashion  in  which  the 
testator  had  furnished  the  house,  we  are  of  opinion  that  the 
.residence  intended  by  him  was  an  occupation  for  the  purposes 
of  transacting  business  and  of  receiving  male  friends  and 
visitors,  and,  if  the  occupant  of  the  house  for  the  time  being 
so  desired  (but  not  otherwise),  for  entertaining  male  friends 
with  hospitality  ;  and  we  are  further  of  opinion  that  such  an 
occupation  does  not  require  that  either  the  occupant  or  the 
ladies  of  his  family  should  sleep  in  the  house. 

And  lastly  we  are  of  opinion,  upon  the  evidence,  that,  since 
the  completion  of  the  repairs  in  October  1872,  the  defendant 
has  so  occupied  the  house  as '  to  comply  with  the  testator's 
expressed  desire  that  he  should  ^'  use  as  hia  residence  in  Calcutta 
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the  said  batthakhana  house^  and  make  use  of  and  eDJoy  my  librarj, 
horses,  carriages,  farm-yard,  furniture  in  the  said  house,  and 
jewels,  gold  and  silver  plates,  &c." 

The  question  has  been  raised  whether  the  will  should  not  now 
be  construed  as  giving  a  life-estate  to  the  defendant  freed  from 
the  forfeiture  clause,  inasmuch  as  the  trusts  in  the  will  are 
executory,  and  as  the  testator  expressed  his  intention  that  his 
son  should  take  no  advantage  under  his  will,  and  further 
directed  a  conveyance  to  be  made  only  **  so  far  as  the  then 
condition  of  circumstances  will  admit ;"  and  it  has  been  pointed  out 
that  the  only  objects  intended  by  the  testator  to  take  advantage 
of  the  forfeiture  clause  have  been  held  to  be  incapable  of  taking; 
and  that  the  testator's  desire  for  continuing  residence  at  the 
baithahhana,  which  desire  was  the  sole  motive  of  the  clause, 
cannot  be  enforced  as  against  the  plaintiff.  But  with  respect 
to  this  question  we  do  not  feel  called  upon  to  give  any  opinion 
now,  leaving  it,  if  necessary,  to  be  determined  by  a  higher 
tribunal. 

A  great  deal  has  been  attempted  to  be  made  by  the  plaintiff's 
Counsel  with  respect  to  the  sale  of  certain  jewels  and  religious 
articles  which,  at  the  testator's  decease,  were  in  the  batthakhana, 
and  some  of  which  are  stated  to  have  been  purchased  by,  or 
on  behalf  of,  the  defendant's  undivided  brother.  We  think  it 
clear  that  the  will  directed  that  all  these  articles  should  be  sold 
except  such  as  the  defendant  should  wish  to  retain  for  his  own 
use.  If  any  case  of  improper  purchase  -  by  the  defendant's 
brother,  on  behalf  of  the  defendant,  can  be  made  out,  then  it 
may  be  competent  to  the  plaintiff  to  follow  any  jewels  colorably 
sold,  in  a  suit  properly  constituted  for  that  purpose.  The 
question  of  a  colorable  sale  is  quite  foreign  to  the  issue  before 
us,  and  we  give  no  opinion  on  the  matter ;  but  we  must  express 
our  regret  that  so  much  of  the  public  time  should  have  been 
^  occupied  by  overlaying  the  plaintiff's  case  with  these  and 
similar  unimportant  details,  such  as  the  sale  of  the  aged  horses 
and  worn-out  carriages,  and  the  removal  from  the  baithahhana 
of  a  cat  and  a  canary. 

All  that  we  have  now  to  do  is  to  declare  our  opinion  that  the 
plaintiff  has  failed  in  every  part  of  his  contention ;  and  we 
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1B78        tb^fefbre  dirdcf  tfaat  his  suit  be  dismissed  as  agaiDst   all  the 
Ganbmdbo    defendairttf  with  costs  on  scale  No.  2.     The  trustee-defendants 

MOHUlf 

Taoorb      will  have  such  of  their  costs^  as  between  attorney  and  client,  as 
Bajah      are  not  provided  for  by  scale  No.  2,  out  of  the  capital  of  the 

JXTTTBNDRO 

HoHCJN      testator  s  estate. 

TaGORK  rt     '^    J'  'J 

Bahaooob.  ouxt  atsmissea. 

Attorneys  for  the  plaintiff :  Messrs.  Chaimtrell,  Knawles,  and 
Roberts. 

Attorneys  for  the  defendant,  Rajah  Juttendro  Mohun  Tagore  : 
Messrs.  Swinhoe,  Law  and  Co. 

Attorney  for  the  trustees :  Mr.  Hatch, 


Before  Sir  Richard  Couehf  Kt.^  Chief  Justice^  and  Mr.  Justice  Pontifex. 

1873  HALL  v.  JOAKIM  and  arovhib. 

May  3. 

Reference  by  Small  Cause  Court-^Act  XXVI of  IS64,  s.  7^ApplicaHon  to 
Small  Cause  Court  for  new  Trial^Jndgment  contingent  on  Opinion  of  High 
Court. 

The  decision  of  a  Small  Catne  Coart  r^ecting  an  application  fbr  a  new  trial, 
but  making  snoh  rejection  contingent  upon  the  opinion  of  the  High  Gimrt,  ia 
not  8uoh  a  judgment  as  can  be  referred  under  i.  7,  Act  XXYI  of  1S64. 

Bbferbngs  by  the  First  Judge  of  the  Calcutta  Small  Cause 
Court  under  s.  7,  Act  XXVI  of  1864. 

Judgment  having  been  given  for  the  defendants  in  a  suit  in 
the  Calcutta  Small  Cause  Court,  the  plaintiff  applied  for  a  rule 
calling  on  the  defendants  to  show  cause  why  a  new  trial  should 
not  be  granted.  The  application  was  rejected;  but  at  the  plaint- 
iff's request^  the  rejection  was'  made  subject  to  the  opinion  of 
the  High  Court  upon  two  points  then  referred. 

Mr.  Branson  for  the  plaintiff.- 

Mr.  Evans  for  the  defendants. 

Mr.  Branson  was  stopped  by  the  Court  in  the  course  of 
opening  the  case,  and  the  following  judgment  was  delivered  by 

CotrcH,  C.J. — If  the  case  is  one  upon  which  the  Judges  of 
the  Small  Cause  Court  think  fit  to  take  the  opinion  of  this  Court, 
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they  have  the  power  to  grant  a  new  trial  upon  Buch  terms  ga       1^8 
thej  think  fit:  but  it  must  be  understood  that  we  make  no       Haxj. 
recommendation  to  do  so.     Tbej  must  use  their  own  discretion.        Joaxuc 

We  can  only  say  that  the  decision  of  the  Small  Cause  Cou£t 
upon  the  application  for  a  new  trial  is  not  a.  contingent  judgment 
upon  which  any  reference  can  be  made  to  this  Court  under  s.  7 
of  Act  XXVI  of  1864. 

Mr.  Evans's  clients  will  have  their  costs  of  appearance  in  this 
Court. 

Attorneys  for  the  plaintiff:  Messrs.  Robertson^  Orr,  Jlarrw, 
and  Francis. 

Attorney  for  the  defendants :  Mr.  Carapiet 


Be/ore  Mr.  Justice  Macpherson» 

BAMOHUNDER  ak]>  othbm  v,  OHOONEELiUCiL  and  akoxhbr.  ^373 

Plaint^ Signature  and  Verijication  ty  one  partner  of  a  Firm — Act  VIII of  1859, ^  '  — 

f.27— Jc<  XIV  of  1870   (Repealing  Act,   1870  J --Practice,  ^      ' 

By  the  practice  of  the  Court,  in  a  suit  brought  bj  a  firm,  one  partner 
can,  without  having  obtained  special  leave,  verify  the  plaint  on  his  own  behalf 
and  aiso  on  behalf  of  his  co-partners. 

Qsoirff.*— Whether  such  a  practice  is  conreot,  or  ought  to  be  allowed  -to 
continue  ? 

Act  'XIV  of  1870  does  not  affect  .the  procedure  of  the  iHjgh  Court. 

Ik  this  suit  the  plaintiffs  were  described  as  ^'  Kamchunder 
of  Barra  Bazar^  in  the  town  of  Calcutta^  Daidraj  at  presenrt 
of  Benares^  and  Bhugwan  Dass  of  Sahibgunge^  all  respectively 
carrying  on  business  in  co-partnership  at  Buna  Bazar^  in  Cal- 
•cutta,  under  the  style  and  firm  of  Daidraj  Bhugwan  Doss." 

The  plaint  was  signed  and  verified  by  Kamchunder  for  him- 
self "  and  brothers."  No  leave  of  the  Court  had  been  obtained 
by  Bamchunder  to  sign  and  verify  the  plaint  on  behalf  of  the 
other  plaintiffs. 

Mr.  Phillips,  for  Joynarain^  one  of  the  defendants,  moVed,  on 
notice^  to  have  the  plaint  taken  off  the  file.  He  submitted 
that,  under  s.  27  of  Act  VIII  of  1856,  all  the  plaintiffs  must 
sign  and  verify  the  plaint,  unless  special  leave  of  the  Court  to 
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187>        do  otherwise  be  obtained.     It  is  a  question  whether,  since  the 

Rahohondbb  repeal  by  Act  XIV  of  1870  of  the  words  io  s.  382  of  Act  VIII 

Ghoombblalu  of  1859,  excepting  Courts  established  by  Royal  Charter,  from 

the  operation  of  the   Act,  the   provisions  of  s.   27  are  not  the 

substantive  law  of  the  Court,  and  not  mere  rules. 

Mr.  Branson,  contra,  relied  on  the  case  of  Lachlan  v.  Shaikh 

Abdulla  (1). 

Cur,  adv.  vult 

Macpherson,  J. — I  find,  that  in  the  case  of  Lachlan  v. 
Shaikh  Abdulla  (1),  no  special  leave  of  the  Court  was  obtained 
authorizing  the  partner,  who  verified  the  plaint  in  that  case, 
to  do  so.  Also,  upon  looking  into  the  records  of  many  other 
cases,  I  find  that  one  partner  has  in  fact  frequently,  without 
leave,  verified  a  plaint  on  his  own  behalf  and  also  on  behalf 
of  his  co-partners,  therefore,  no  doubt,  Norman,  J.,  had  grounds 
for  saying,  in  Lachlan  v.  Shaikh  Abdulla  (I),  ^'that  it  has 
been  the  practice  of  this  Court  in  a  suit  brought  by  affirm  to 
allow  a  member  of  the  firm  to  subscribe  and  verify  the  plaint.'* 
I  have  great  doubts  whether  that  practice  is  right,  or  ought  to 
be  allowed  to  continue:  but  I  cannot  order  this  plaint  to  be 
taken  off  the  file  merely  because  it  had,  without  special  leave, 
been  verified  by  one  partner  only.  It  does  not  appear,  however, 
that  the  person  who  verifies  the  plaint,  verifies  it  on  behalf 
of  himself  and  his  co-partners;  he  verifies  for  himseff  and 
"  brothers,"  without  saying  that  his  partners  and  his  brothers 
are  the  same  persons.  He  must  amend  the  verification  by  stat- 
ing that  he  verifies  on  his  own  behalf  as  well  as  for  his  co*part- 
ners.  Act  XIV  of  1870  does  not  affect  the  present  question, 
nor  the  procedure  of  this  Court,  in  any  way.  The  preamble, 
as  well  as  the  body  of  that  Act,  show  that  the  Act  merely 
repeals  what  has  become  unnecessary,  and  does  not  affect  or 
alter  any  existing  practice  or  procedure.     Each  party  will  bear 

his  own  costs. 

Application  refused. 

Attorney  for  the  plaintiflSi :  Mr.  Pittar. 

Attorney  for  the  defendants :  Mr.  E.  D.  Moses. 

(1)  6  B.  L.  E.,  App.,  89. 
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Before  Sir  Richard  Ccfuehy  Kty  Chief  Justice^  and  Mr.  Justice  Phear. 

H.  MAGKINTOSn  v,  J.  GILL  Am  another.  1873 

August  14. 
Promissory  Note  payable  by  Instalments — Cause  of  Action — Act  IX  of  1850,    

s,  34— Act  VIII  of  1859,  s.  7. 

When  two  or  more  instalments  of  a  promissory  note,  payable  on  the  face  of 
it  by  instalment,  are  due,  the  holder  of  the  note  is  not  at  liberty  to  sue 
separately  for  each  instalment,  or  for  some  of  them;  he  must  sue  for  all  the  instal- 
ments due  in  one  action^  A  judgment  recoTcred  in  a  suit  for  one  instalment 
when  others  are  due  is  a  bar  to  a  suit  subsequently  brought  for  the  latter  (1). 

Case  referred  for  the  opinion  of  the  High  Court  by  the 
second  Judge  of  the  Calcutta  Small  Cause  Courts  under  the 
following  circumstances : — 

On  the  4th  of  September  I87I5  the  defendants  executed  the 
following  promissory  note  in  the  plaintiff's  favor : — 

'^Rs.  400.  Calcutta^  September  4,  1871. 

We  jointly  and  severally,  as  principals,  promise  to  pay  to  Mr.  H. 
Mackintosh,  or  order,  the  sum  of  Rs.  400,  in  the  following  manner,  for 
value  received  in  cash  in  hand  paid  on  signing  and  delivering  this  note, 
that  is  to  say  :— 

On  the  4th  October      1871  ...  Bs.   60 

50 


f» 

99 

4tii  November    „ 

/f 

» 

4th  December     „ 

»} 

» 

4th  January     1872 

M 

» 

4  th  February      „ 

ff 

» 

4ih  March          „ 

99 

91 

4th  April            „ 

n 

W 

4th  May             „ 

99 

99 
99 
99 
••»      99 


•  •• 


•  •• 


50 
50 
50 
50 
50 
60 


Rs.  400 


Should  we  neglect  or  fail  to  pay  any  of  the  instalments  as  it  becomes 
due,  then  only  shall  such  instalment  as  foils  due  and  remains  unpaid 
carry  interest  from  its  due  date  to  the  date  of  payment  at  the  defaulting 
rate  of  ten  per  cent,  per  mensem. 

Witness  to  Mr.  Bridge's  signature,  (Sd.)  John  Gill. 

(Sd.)  John  Gill. 
(Sd.)    0.  J.  Bridgb. 

(1)  See  Act  VIII  of  1S59,  s.  2,  and  Act  I  of  1872,  s.-40. 
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1878  The  first  three  instahnents  having  been  previously  recovered. 

Mackintosh  partly  by,  and  partly  without,  suit,  the  plaintiff,  on  the  24th 
Gill.  of  September  1872  (the  five  remaining  instalments  being  at  that 
time  all  due  and  unpaid),  sued  for  the  fourth  instalment  alone, 
and  obtained  judgment  for  the  amount  of  it  on  the  4th  October 
1872.  On  the  11th  of  February  1873,  he  sued  for  the  fifth 
instalment,  when  the  defendants  pleaded— 

1st — That  all  the  instalments  having  fallen  due  prior  to  the 
institution  of  the  suit,  the  only  cause  of  action  left  to  the  plaint* 
iff  was  for  the  whole  sum  then  unpaid,  namely,  Bs.  250  on  the 
five  consolidated  instalments,  and  that  he  was  prohibited  from 
splitting  this  cause  of  action,  and  bringing  a  suit  for  a  single 
instalment,  by  the  provisions  of  s.  34  of  Act  IX  of  1850  (1). . 

2nd. — That  the  plaintiff  having  sued  and  recovered  a  judg- 
ment for  the  fourth  instalment,  when  all  the  remaining  instalments 
were  already  due,  and  he  might  hav^  sued  for  the  whole  amount 
of  the  promissory  note,  was  estopped  by  that  judgment  from 
*     suing  for  any  other  instalment. 

For  the  plaintiff  it  was  argued  that  each  instalment  constituted 
a  separate  and  distinct  cause  of  action,  and  consequently  that  he 
was  at  perfect  liberty  to  sue  for  them  separately. 

The  second  Judge,  before  whom  the  suit  came  on  for  hearing, 
took  time  to  consider  his  judgment.  In  the  meanwhile  the 
plaintiff,  on  the  21st  of  February  last,  brought  another  action 
for  the  sixth  instalment,  which,  in  the  usual  course  of  the  dis- 
tribution of  cases,  was  heard  by  Mr.  MacEwen,  the  third  Judge 
of  the  Small  Cause  Court.  The  contentions  in  this  case  were 
similar  to  those  urged  in  the  action  before  the  second  Judge  on  the 
fifth  instalment  Before  the  second  Ju^ge  had  pronounced  judg- 
ment,   Mr,    MacEwen    dismissed  the   plaintiff's   suit,  holding 

(1)  Act    IX  of  1850,  n,  34. — "  A  in  the   summons,  and  thereupon  the 

plain tifi  shall  not  be  allowed  to  di-  plaintiff  shall,   on  proving  his  case, 

vide  any  cause  of  action  for  the  sake  recover  to  an  amount  not  exceeding 

of  bringing  two  or  more    suits    in  Rs.   ^00;    and   the  judgment   of  the 

any    of  the  said  "  (i.e..  Small  Cause)  Court  shall  be  in  full  discharge  of  all 

**  Courts ;    but  any  plaintiff  having  a  demands  in  respect  of  such  cause  of 

cause  of  action  for  more  than  Ks.  fco  action,  and  entry   of  the  judgment 

may  abandon  the  excess,  which  shall  shall  be  made  accordingly.** 
be  entered  in  the  record,  and  stated 


VOL.  Xn.]  HIGH  COURT.  39 

that,  under  Act  IX  of  1850,  s.  34,  "a  plaintiff  at  the  18T3 
time  of  bringinor  his  suit  must  include  all  the  damao^es  Mackintosh 
which  have  then  accrued  to  him  in  respect  of  the  particular  con-  Oihu 
traot  upon  which  he  claims  ;"  and  that  although  "  there  was  no 
doubt  a  separate  cause  of  action  as  each  instalment  fell  due,  yet 
all  haying  fallen  in,  the  damages  were  complete,  and  the  whole 
should  have  been  included  in  the  suit  brought  in  October."  In 
support  of  his  opinion  the  learned  Judge  cited  from  Broom's 
County  Court  Practice,  p.  56,  the  following  passage  regarding 
8.  63  of  9  &  10  Vict.,  c  95  (the  terms  of  which  section 
are  verbatim  the  same  as  those  of  s.  34  of  Act  IX  of  1850) — 
**  Suppose  that,  the  facts  (in  Grimbly  y.  Akrayd  (1))  being 
in  other  respects  as  there  appeared,  the  total  amount  of  the 
plaintiff's  claims  fell  within  the  limit  of  the  jurisdiction  of 
the  County  Court,  would  he,  if  minded  to  divide  or  split  it  up 
into  separate  claims,  and  sue  for  it  by  separate  plaints,  be  pro- 
hibited by  the  interference  of  a  superior  Court  from  so  doing  ? 
Without  venturing  to  answer  this  question,  we  may  at  all  events 
reasonably  conclude  that  the  Judge  of  the  County  Court  would, 
under  such  circumstances,  interfere,  and  treat  the  judgment  in 
the  suit  first  brought  as  a  bar  to  any  other  action." 

Upon  the  dismissal  of  his  suit  by  Mr.  MacEwen,  the  plaintiff 
applied  for  and  obtained  a  rule  to  show  cause  why  there  should 
not  be  a  new  trial.  The  rule  was  argued  before  the  first  Judge, 
Mr.  Fagan,  and  Mr.  MacEwen,  who  differed  in  opinion  :  and  the 
rule  was,  therefore,  made  absolute  subject  to  the  opinion  of  the 
High  Court  on  two  questions  then  referred  to  it. 

This  reference  came  before  Couch,  C.  J.,  and  Pontifex,  J.,  on 
the  17th  June  1873,  but  they  refused  to  give  any  opinion  there- 
on, observing  : — **  It  is  a  reference  upon  an  application  for  a  new 
trial,  which  this  Court  has  lately  held  cannot  be  made  "  (2). 
They  accordingly  ordered  the  reference  to  be  returned.  Upon  its 
return  the  second  Jud^e,  who  had  postponed  giving  judgment  in 
the  action  on  the  fifth  instalment,  until  the  opinion  of  the  High 
Court  on  the  questions  referr-ed  to  it  should  have  been  pro- 
nounced, proceeded  to  dispose  of  the  case  before  him.     He  agreed 

(1)  1  Ex.,  479.  (2)  See  Hall  v.  Joakim^  ante,  p.  34. 
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1878  in  the  views  expressed  by  Mr.  MacEwen ;  bat  as  he  considered 
Mackintosh  that  the  point  raised  in  the  suit  had  never  been  expressly  decided^ 
Gill.  he  dismissed  the  plaintiff's  suit  contingent  upon  the  opinion  of 
the  High  Court  on  the  following  points  :— 

''  1st. — Whether,  when  two  or  more  installments  of  a  promissory 
note  are  due  at  the  time  of  the  institution  of  a  suit,  it  is 
incumbent  upon  the  plaintiff  to  unite  them  together^  and  sue  in 
one  action^  or  optional  with  him  to  sue  separately  on  each 
separate  instalment,  or  on  some  or  all  joined  together  ? 

"  2nd. — Whether^  if  the  High  Court  be  of  opinion  that  the 
plaintiff  ought  not  to  sue  separately,  and  that  all  the  unpaid 
instalments  formed  one  cause  of  action,  the  judgment  which  the 
plaintiff  recovered  in  October  1872,  when  the  remaining  instal- 
ments had  also  fallen  due^  can  be  treated  as  a  bar  to  the  present 
action  ?  " 

In  his  referring  order  he  cited  1  Story  on  Contracts,  pp.  29  and 
30,  and  the  American  cases  there  mentioned. 

Mr.  Gasper  for  the  plaintiff. 

Messrs.  Bonnerjee  and  Marsden  for  the  defendant  Bridge. 

The  defendant  Gill  did  not  appear. 

Mr.  Gasper. — There  is  nothing  in  s.  34,  Act  IX  of  1850,  to 
prevent  separate  suits  being  brought  in  respect  of  distinct 
instalments  due  upon  one  note.  The  section  uses  the  words 
"  cause  of  action,"  and  not  the  word  "  claim."  No  doubt,  when 
all  the  instalments  were  due,  the  plaintiff's  claim  was  for 
Bs.  400,  but  each  instalment,  as  it  fell  due,  gave  him  a  separate 
cause  of  action,  and  the  fact  that  more  than  one  instalment  was 
due  at  any  one  time  could  not  change  the  separate  causes  of 
action  into  one.  [CouCH,  C.J. — When,  as  in  this  case,  there  is 
a  single  contract  and  several  breaches,  all  the  breaches  must 
be  included  in  one  action.]  In  Baja  Sutto  Churn  Ghosal  v. 
Oblioy  Nund  Doss  (1),  it  was  held  that  arrears  of  rent  for 
successive  years  are  several  and.  distinct  causes  of  action  in 
respect  of  which  a  plaintiff  may  institute  separate  6uits. 
[CouCH^  C.J. — It  does  not  appear  from  the  report  of  that 

(1)  2W.E„  ActXRul.,31. 
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case  whether  the  action  was  on  a  single  covenant  to  pay  ^^73 
rent  Pheab,  J.— We  do  not  know  the  facte  of  that  case.  Mackintosh 
Here  there  was  a  single  contract  by  which  the  defendant  ^^^^' 
promises  to  pay  Bs.  400  in  a  particular  way.]  If  several 
instalments^  when  due>  coalesce^  so  as  to  form  only  one  cause 
of  action,  it  is  difficult  to  conceive  how,  while  a  suit  might 
be  maintainable  on  part  of  that  cause  of  action,  a  suit  for 
the  remainder  might  be  barred  by  the  law  of  limitation. 
[Couch,  C.J. — That  is  an  incident  peculiar  to  the  law  of  limita- 
tion.] In  Byles  on  Bills,  p.  417,  note  (A),  the  following  dis- 
tinction is  taken  : — ^^  If  a  note  be  payable  by  instalments  on  the 
face  of  it,  an  action  of  assumpsit  lies  for  each  instalment.  If, 
however,  the  note  is  payable  by  instalments,  but  not  on  the  face 
of  it,  only  one  action  of  assumpsit  lies;"  and  Siddall  v. 
Rawcliffe  (1)  is  referred  to,  in  which  only  one  action 
was  allowed,  the  note  there  being  in  the  simple  and  ordinary 
form.  In  Bolalcee  Lai  v.  Chowdhry  Bungsee  Singh  (2), 
a  plaintiff,  who  had  obtained  a  decree  for  an  instalment  due 
under  an  instalment  bond,  but  had  only  realized  a  portion  of  his 
decree,  sued  for  the  unpaid  portion  of  the  instalment  and  for 
the  whole  of  another  instalment,  and  it  was  held  that  the  suit  was 
unaffected  by  s.  7,  Act  VIII  of  1859. 

Counsel  for  the  defendant  Bridge  were  not  called  upon. 

The  opiuion  of  the  High  Court  was  delivered  by 

Couch,  C.J. — We  are  of  the  same  opinion  as  the  Judge  of  the 
Small  Cause  Court  in  this  matter.  It  is  incumbent  on  the 
plaintiff,  when  two  or  more  instalments  of  such  a  promissory  note 
as  this  are  due  at  the  time  he  brings  his  suit,  to  sue  for  them  in 
one  action,  and  he  is  not  at  liberty  to  sue  separately  for  each 
instalment,  or  for  some  of  them. 

We  are  also  of  opinion  that  the  judgment  which  the  plaintiff 
recovered  on  the  4th  of  October  1872,  when  the  otiier  instalments     > 
had  also  become  due,  is  a  bar  to  the  present  suit. 

We  must  direct  the  judgment  to  be  entered  for  the  defendants 


(1)  J  C.  &  M.,  487.  (2)  7  W.  R.,  309. 
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^^^        with  the  costs  of  reserving  the  question^  and  stating  it  for  the 
**^^™^^°  opinion  of  this  Court,  and  otherwise  arising  thereout  or  connected 
^'^       therewith 

Attorney  for  the  plaintiff:  Mr.  Fink. 

Attorney  for  the  defendant  Bridge  :  Baboo  G.  C.  Chunder. 


Before  Str  R,  Couch,  Kt.,  Chief  Justice,  and  Mr.  Justice  Phear. 

GREENWOOD  v.  HOLQUETTB. 
1873 

^^P^'  ^^'      Contract  Act  (IX  of  1872 J,  «.  108,  excep.  I -^Possession  of  Goods  hy  Person 

other  than  Owner — Title  conveyed  by  Vendor  to  Vendee, 

The  plaintiff  let  to  Z)  a  piano  on  hire  on  the  following  term»:-»*^  At  Rs.  30 

per  month ;  if  duly  paid  for  and  kept  three  years,  shall  then  become  the  property 

of  hirer.**    These  terms  were  embodied  in  a  voucher  which  was  signed  by  Z>. 

The  monthly  hire  was  not  regularly  paid,  and  the  plaintiff  sued  for  and  obtained 

a  decree  for  a  portion  of  the  hire  up  to  May  1873.    Snbsequently,  in  that 

month,  D  sold  the  piano  to  the  defendant,  who  obtained  delivery  of  it  in  June. 

In  a  suit  by  the  plaintiff  in  trover  for  conversion  of  the  piano,  the  Judge 

found  that  the  defendant  acted  ia  good  faith, 

)  Held,  that  the  possession  acquired  by  D   was  not  possession  by  consent 

':      of  the  owner  within  the  meaning  of  s.  108  of  Act  IX  of  1872,  ezeep.  1  (1), 

and  that  he  did  not  by  sale  to  the  defendant  transfer  the  ownership  in  the 

piano  to  him.    Excep.   1   of  s.    108    does  not  apply   where  there  is  only 

a  qualified  possession,  such  as  a  hirer  of  goods  has,  or  where  the  possession  is 

for  a  specific  purpose. 

(1)  Act IX of  l%12,  s.  108.— "No  goods  of  which  he  is  so  ia  possession 

seller  can  give  to  the  buyer  of  goods  or  to  which  such  documents  relate 

a  better  title  to  those  goods  than  he  to  any  other  person,  and  give  such 

has  himself,  except  in  the  following  person  a  good  title  thereto,  notwith- 

cases :—  standing    any    instructions    of     the 

Excep,    1. — When   any    person  is,  owner  to  the  contrary  :  provided  that 

by  consent  of  the  owner,  in  possession  the  buyer  acts  in  good  faith,  and  under 

of  any  goods,  or  of  any  bill  of  lading,  circumstances  which  are  not  such  as 

dock    warrant,    warehouse    keeper's  to  raise  a  reasonable  presumption  that 

certificate,  wharfinger^s  certificate  or  the  person  in  possession  of  the  goods 

warrant  or  order  for  delivery,  or  other  or  documents  has  no  right  to  sell  the 

document  showing  title  to  goods,  he  goods." 
may  transfer  the    ownership  of  the 
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Case  referred  for  the  opinion  of  the  High  Court  by   Mr.        ^^^3 
Sconce,  4th  Judge  (o%.)  of  the  Calcutta  Small  Cause  Court,  Grbenwood 
under  s.  55  of  Act  IX  of  1850.  Hoi/j^BTrBt 

"  The  plaintiff  sued  in  trover  for  Rs.  350  for  the  conversion 
by  the  defendant  of  a  piano.  The  plaintiff  had  let  a  piano 
worth  Rs.  460  on  hire  to  Mr.  M-  M.  Datta  upon  terms  which 
appeared  in  the  following  voucher  given  by  Mr.  Datta  himself 
to  Mr.  Smith,  the  proprietor  of  the  firm  of  Greenwood  &  Co.: — 

CalcuUa,  Ist  February  1872. 

Received  from  Greenwood  &  Co.  a  new  Daring's  Square,  No.  2318, 
on  hire  at  Rs.  30  per  month  ;  if  duly,  paid  for  and  kept  three  years,  shall 
then  become  the  property  of  hirer. 

The  monthly  hire  was  not  regularly  paid,  and  on  the  •28th  of 
May  the  plaintiff  recovered  a  judgment  before  the  2nd  Judge  of 
this  Court  against  "Mr.  Datta  for  Rs.  150,  being  arrears  of 
hire  due  up  to  the  2nd  May  last  at  Rs.  30  per  month  for 
five  months. 

Previous  to  the  institution  of  that  suit,  he  had  received  the 
following  letter  from  Mr.  Datta : — 

2,  BaneapookeTy  I5ch  May    873. 

0 

Gentlemen, — I  regret  to  say  that  having  been  long  confined  to  my 
bed,  I  am  not  in  a  position  to  meet  your  demand  to-day.  I  am,  however, 
ready  to  return  the  piano,  and  to  make  arrangement  to  pay  you  the  sum 

I  owe. 

In  July  last,  Mr.  Smith  ascertained  that  the  piano  was  in  the 
possession  of  the  defendant,  and  on  demanding  its  return  was 
met  by  a  refusal.     He  then  instituted  this  action. 

Shortly  before  the  end  of  May,  the  defendant  bought  the 
piano  from  Mr.  and  Mrs.  Datta,  and  got  delivery  on  the  2nd  June, 
and  I  found  that  the  buyer  acted  in  good  faith  and  under  cir- 
cumstances *  which  were  not  such  as  to  raise  a  reasonable 
presumption  in  his  mind  that  the  person  then  in  the  possession 
of  the  piano  had  no  right  to  sell.' 

Mr.  Datta  was  not  in  possession  of  any  document  showing 
title  ;  and  the  contract  between  the  plaintiff  and  Mr.  Datta  con- 
templated a  sale  of  the  piano  at  the  end  of  three  years ;  but  I 
was  of  opinion  that  Mr.  Datta  was,  at  the  time  of  the  sale  to  the 
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1873        defendant^  in  the  poeition  merely  of  a  bailee  for  hire,  and  that 

grxumwoou   uulees  the  defendant  had  acquired  a  good  title  by  the  operation  of 

HoiiQuicTTE.  the  Indian  Contract  Act^  b.  108,  ezcep.  1  (l)^  the  plaintiff  would 

be  entitled  to  judgment — Loesckman  v.  Machin  (2)  and  Cooper  v. 

Willomatt  {Z).'' 

The  Judge  held  that  s.  108,  excep.  1  of  the  Indian  Contract 
Act,  was  not  intended  to  be  applicable  to  the  case ;  that  the 
possession  of  the  piano  by  the  bailee,  Mr.  Datta,  was  not  a  posses^ 
sion  by  consent  of  the  owner  within  the  meaning  of  ezcep*  1 ;  and 
that^  therefore,  he  did  not,  by  selling  to  a  buyer  acting  in  good 
faith,  and  under  circumstances  which  were  not  such  as  to  raise  a 
presumption  that  the  person  in  possession  of  the  piano  had  no 
right  to  .sell  it,  transfer  the  ownership  in  it  to  the  buyer. 

The  Judge,  however,  entertaining  some  doubt  as  to  the  correct- 
ness of  his  opinion,  reserved  judgment,  contingent  on  the  opinion 
of  the  High  Court,  on  the  following  questions : — 

\st. — Was  the  possession  of  Mr.  Datta  a  possession  by  consent 
of  the  OYmer  witliin  the  meaning  of  the  ezcep.  1,  s.  108  of  the 
Indian  Contract  Act  ? 

2nd. — Did  he,  by  sale  to  a  bond  fide  purchaser  under  the  facts 
found,  transfer  the  ownership  in  the  goods  to  the  buyer  ? 

No  Counsel  appeared  for  either  party  in  the  High  Court. 

After  taking  time  to  consider,  the  opinion  of  the  Court  was 
delivered  by 

Couch,  C.  J.— The  plaintiff  in  this  case  let  to  Mr.  Datte  a 
piano,  which  was  said  to  be  worth  Rs.  460,  on  hire  upon  terms 
that  are  stated  in  a  paper  signed  by  Mr.  Datta,  and  whicli  is  as 
follows: — (His  Lordship  read  the  voucher  of  Ist  February 
1872,  ante,  p.  43). 

It  is  stated  in  the  case  before  us  by  the  Judge  of  the  Small 
Cause  Court  that  the  monthly  hire  was  not  regularly  paid,  and, 
on  the  28th  of  May,  the  plaintiff  recovered  a  judgment  before  the 
2nd  Judge  of  the  Small  Cause  Court  against  Mr.  Datta  for 
Bs.  150,  being  all  arrears  of  hire  due  up  to  the  2nd  May  last,  at 

(1)  Ante,  p.,  42.  (3)  1  C.  B.,  672. 

(2)  2  Stark.  R.,  311. 
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Bs.  30  per  month  for  five  months ;  and  that,  on  the  15th  of  May        i873 
1873,  Mr.  Datta  wrote  a  letter  to  the  plaintiff  in  which  he  said  Grbemwood 
that  he  was  not  in  a  position  to  meet  the  demand  on   that  day,  Holqubttb« 
and  that  he  was  ready  to  return  the  piano,  and  to  make  arrange- 
ments to  pay  the  sum  he  owed.     Shortly  before  the  end  of  May, 
the   defendant,  Mr.    Holquette,  bought  the  piano  from,  as  is 
stated  in  the  case,  Mr.  and  Mrs,  Datta,  and  got  delivery  of  it  on 
the  2nd  June;  and  Mr.   Smith, 'who  constitutes   the  firm  of 
Greenwood  &  Co.,  having,  in  July  last,  ascertained  that  the 
piano   was  in  the   possession  of  the   defendant,  demanded  its 
return,  and  having  been  met  by  a  refusal,  instituted  this  suit  to 
recover  Bs.  350  as  damages. 

The  Judge  of  the  Small  Cause  Court  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover.  He  found  '^  that  the  buyer 
acted  in  good  faith,  and  under  circumstances  which  were  not 
such  as  to  raise  a  reasonable  presumption  in  his  mind  that  the 
person  then  in  the  possession  of  the  piano  had  no  right  to  sell ; " 
but  he  still  held  that  Mr.  Datta,  the  seller,  could  not  give  to  the 
defendant  a  better  title  to  the  piano  than  he  had  liimself. 
Although  he  was  of  that  opinion,  he  felt  that  there  was  some 
doubt  raised  by  s.  108  of  the  Act  which  has  been  lately  passed 
for  defining  and  amending  the  law  relating  to  contracts,  called 
the  Indian  Contract  Act,  1872,  and  he  has  reserved  the  question 
as  to  the  construction  of  that  section  for  the  opinion  of  this 
Court  The  section  provides  (His  Lordship  read  the  section 
and  continued) : — 

I  have  already  noticed  that  the  Judge  of  the  Small  Cause 
Court  has  found  that  the  buyer  in  this  case  did  act  in  good  faith, 
and  therefore  we  have  to  consider  what  is  the  meaning  of  this 
exception.  It  is  a  question  of  some  importance,  and  it  would 
have  been  better  that  it  should  have  been  argued  by  Counsel, 
because  a  decision  upon  this  Contract  Act  may  have  frequent 
application ;  but  in  the  way  in  which  it  comes  before  us,  being 
reserved  by  the  Judge  of  the  Small  Cause  Court  himself,  on  a 
doubt  which  he  entei*tained,  and  not  at  the  request  of  either  of 
tiie  parties,  in  exercise  of  the  right  which  is  given  by  Act  XXYI 
of  1864,  where  it  is  in  the  nature  of  an  appeal  from  the  judg- 
ment of  the  Small  Cause  Court,  we  must  give  our  opinion  after 
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X873  the  beat  consicleration  which  Mr.  Justice  Phear  and  I  have  been 
3UBBNW00D  able  to  give  to  it.  The  opinion  which  I  am  about  to  give  is  our 
loLQUBTTs.  joint  one. 

In  considering  what  is  the  meaning  of  the  exception^  we  must 
look  at  the  words  of  it.  The  cases  of  Cooper  v:  Willomatt  (1) 
and  Loeschmany.  Machin  (2),  which  the  Judge  of  the  Small  Cause 
Court  has  referred  to^  cannot,  we  are  of  opinion,  be  used  to 
guide  this  Court  to  a  decision  upon  it.  In  construing  this  Act, 
which  is  to  be  the  law  of  contract  for  India,  we  must  not  adopt 
as  a  rule  of  construction,  that  it  was  x  intended  to  make  the  con* 
tract  law  of  India  the  same  as  the  law  of  England.  Indeed, 
there  are  reasons  for  thinking  that  the  Legislature  intended  that 
in  some  respects  there  should  be  a  different  law  for  India ;  and 
therefore  we  cannot  refer  to  any  English  case  as  a  guide.  We 
must  look  at  the  words  of  the  law,  and  taking  the  whole  of  the 
exception,  gather  from  them,  as  well  as  we  can,  what  was  the 
intention  of  the  legislative  authority.  The  words  are : — "  When 
any  person  is,  by  the  consent  of  the  owner,  in  possession  of  any 
goods.  Be  may  transfer  the  ownership  of  the  goods  of  which  he 
is  so  in  possession  to  any  other  person,  and  give  such  person  a 
good  title  thereto,  notwithstanding  any  instructions  of  the  owner 
to  the  contrary."  Now,  the  last  words  appear  to  show  that  the 
possession  which  is  meant  by  the  first  part  of  the  exception  is  a 
possession  which  is  unqualified,  and  not  to  be  restricted  otherwise 
than  by  the  owner  giving  instructions  to  the  person  who  has  it. 
It  is  the  kind  of  possession  which  a  factor  or  an  agent  has,  where 
tlie  owner  of  the  goods,  although  he  has  parted  with  thc^osses- 
sion,  may  give  instructions  to  the  person  in  possession  what  to  do 
with  the  goods.  He  may  give  instructions  to  sell  for  not  less 
than  a  particular  price,  or  not  before  a  particular'  time.  It  is 
such  possession  as  an  owner  has,  and,  in  such  a  case,  it  seems  to 
have  been  intended  that  the  person  selling  contrary  to  his 
instructions  should  give  a  title  to  the  buyer,  if  the  buyer  acted  in 
good  faith.  We  think  the  exception  does  not  apply  where  there 
is  only  a  qualified  possession,  such  as  a  hirer  of  goods  has,  or 
where  the  possession  is  for  a  specific  purpose.     In  such  a  case 

(1)  1  C.  B.,  672.  (2)  2  Stark.  R.,  311. 
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the  owner  has  no  right  to  give  instructions.  The  nature  of  the  1878 
possession^  and  the  powers  of  the  person  having  it^  are  determined  Greenwood 
by  the  contract  of  hiring,  or  the  contract  under  which  possession  Holqubttb. 
was  taken,  and  is  of  a  different  nature  from  the  unqualified 
possession  which  I  have  mentioned,  where  tlie  owner  has  power 
to  give  instructions.  The  hirer  has  only  a  qualified  possession. 
He  acquires  a  right  of  possession  only  for  the  particular  period 
or  purpose  stipulated.  By  the  Koman  law,  the  hii*er  acquired 
no  property  in  the  thing  hired.  By  the  English  law,  he  has 
only  a  special  property  during  the  continuance  of  the  contract, 
or  for  the  purposes  expressed  or  implied  by  it.  By  the  sale  of 
the  thing  his  right  of  possession  and  his  special  property  are 
both  determined.  Thus  his  possession  is  of  quite  a.  different 
character  from  the  possession  which,  we  think,  was  intended  by 
this  section,  taking  it  as  a  whole.  We  are  therefore  of  opinion 
that  the  plaintiff  is  entitled  to  recover  the  damages  claimed 
in  the  suit,  and  that  judgment  should  be  entered  for  the  plain- 
tiff, with  costs  of  suit,  and  the  costs  of  stating  and  reserving  the 
case  for  the  opinion  of  this  Court,  and  arising  thereout 

The  Judge  of  the  Small  Cause  Court  has  made  a  slight  error 
in  the  mode  of  refennng  this  question,  because,  instead  of 
giving  judgment  for  the  plaintiff  and  making  it  contingent  upon 
the  opinion  of  this  Court,  he  appears  to  have  reserved  his 
judgment  until  he  received  the  opinion.  This  is  not  quite 
correct ;  but  we  did  not  consider  it  worth  while  to  send  the  case 
back  for  him  to  correct,  it  being  a  mere  error  in  form.  We 
therefoi^ireat  the  case  as  if  he  had  given  judgment  in  the 
proper  way  for  the  plaintiff,  contingent  on  the  opinion  of  this 
Court,  and  decide  that  the  plaintiff  is  entitled  to  judgment 
with  costs. 


,ESOAL  LA^ '^^''^ 


IVOL.  XIL 


J^PPELLATE  CIVIL. 

Bt/hrt  Ar  ffiekard  Omth,  Kt,  CKuf  Juttiee,  md  Mr.  Jutiu  OIow . 

QUNGA  NARAIN  GHOSE  ard  othbbs  (Plaihtiffs)  ».  RAM 
CHAND  GHOSE  aud  others  (Dbfeiidaiits).* 

Appeal^^Award  of  Arbiirator^^udgment  according  to  Award^Act  VIII 

qf  1859,  sa.  324  ^  325. 

A  suit  in  the  Munsirs  Oonrt  was,  after  issues  had  been  settled  and 
evidence  on  such  issues  adduced  by  both  parties,  referred  by  consent  of  ^rties 
%o  arbitration.    The  arbitrator  made  his  award,  and  on  the  next  day  an  order 
was  recorded  by  the  Munsif  that  the  parties  were  to  file  their  objections  to 
the  award  in  one  day,  notwithstanding  that  s.  324,  Act  VIII  of  1859,  allows 
the  parties  ten  days  for  such  purpose.    The  plaintiffs,  in  accordance  ^ith 
that  order,  filed  a  petition  of  objection  to  the  award,   and  an  order  was 
endorsed  by  the  Mansif  on  this  petition,  that  it  should  be  laid  before  the 
C!ourt  with  the  papers  of  the  arbitrator.     The  Munsif  then  gave  his  judgment 
in  which  he  went  into  the  evidence,  and  overruling  the  objection  of  the 
plaintifis,  gave  a  decision  on  the  merits,  which  decision  was  in  accordance  with 
the  award : 

Held,  that  such  judgment,  though  in  accordance  with  the  award,  was  not 
final  under  s.  325  of  Act  VIII  of  1859,  but  was  open  to  appeal. 

In  order  to  make  it  final,  it  should  appear  that  all  the  proceedings  have 
been  regular,  and  the  directions  of  Act  VIII  of  1859  complied  with. 

The  plaintiffs  in  this  case  sued  to  recover  possession  of  a  cer- 
tain tank  and  ghaut^  and  to  establish  their  right  to  take  water 
from  the  tank  by  means  of  a  water-course^  which  they  said  had 
been  in  use  prior  to  their  being  dispossessed  by  the  defendants* 
The  defendants^  among  other  objections^  denied  the  plaintiffs' 
right  to  the  tank^  which  they  said  had  been  dug  on  their  own 
share  of  the  land^  with  which  the  plaintiffs  had  no  concern. 

The  Munsif,  before  whom  the  case  was  heard,  framed  several 
issues,  among  which  were  the  following  : — Whether  the  suit  was 
barred  by  limitation  ?  Whether  the  tank  in  suit  was  an  old  one^ 


*  Special 'Appeal,  No.  1718  of  1872,  firom  a  decree  of  the  Judge  of  West 
Bnrdwan,  dated  the  lOth  July  1872,  affirming  a  decree  of  the  Munsif  of  that 
district,  dated  the  30th  September  1871. 
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or  had  been  newly  excavated  ?  Whether  the  plaintiffs  were        1878 
entitled  to  a  one-sixth  share  in  the  tank^  and  l^ad  been  dispos-      Guhqa 
sessed  by  the  defendants  ?  -Whether  the  ghaut  and  water  course      Ghosb 
were  in  existence,  and  had  been   closed  by  the  defendants?  lUMGHAirn 
Evidence  was  adduced  by  both  parties  upon  all  the  issues  in  the      ^h^^'* 
case. 

The  case  was  then  referred  to  arbitration  hy  agreement  between 
the  parties ;  and  the  arbitrator,  on  the  24th  Septeniber  1872, 
brought  in  an  award  against  the  plaintiffs.  On  the  following  day 
an  order  was  recorded  by  the  Munsif  that  the  parties  were  to  file 
their  objections  to  the  award  in  one  day.  On  the  26th  Septeniber 
the  plaintiffs  filed  their  petition  of  objection,  in  which  they 
complained  that  the  arbitrator  had  decided  the  case  in  their 
absence,  and  without  giving  them  any  notice  ;  that  he  was  the 
pleader  of  the  defendants  ;  that  he  did  not  go  through  the  record, 
and  did  not  decide  the  case  himself,  but  left  it  to  one  of  th^ 
defendants,  who  was  staying  with  him  in  his  house,  to  do  so ;  and 
that  his  award  was  unjust,  and  opposed  to  the  admitted  facts  of 
the  case.  On  the  same  day  (the  26th  September),  an  order  was 
endorsed  on  the  back  of  this  petition  by  the  Munsif  to  the  effect 
that,  as  there  was  no  charge  of  corruption  or  partiality,  the 
petition  was  to  be  laid  before  the  Court  with  the  papers  of 
the  arbitrator, 

.  Qn  the,  30th  September  the  Munsif  gave  his  judgment.  On 
the  question  of  limitation  he  said: — '^  The  defendants  contend  that 
the  suit  to  re-open  the  ghaut  and  the  water-course,  not  being 
brought  within' two  years,  is  barred  by  limitation  under  the  pro- 
visions of  s,  27,  Act  IX  of  1871.  This  point  will  be  tried 
with  the  merits  of  the  case,  for  a  question  of  right  to  the  tank 
is  involved ; .  and  if  plaintiffs'  right  be  proved,  tlien  there  will  be 
no  bar  to  their  use  of  the  ghaut  and  of  the  tank/'  Then  the 
Munsif,  in  a  lengthy  judgment,  commented  on  the  evidence,  and 
recorded  his  reasons  for  preferring  the  evidence  of  the  defendants' 
witnesses  to  that  of  the  plaintiffs,'  and  observed  that  the  plaintiffs 
had  no  right  to  the  tank,  but  had  brought  the  suit  with  some 
improper  motive.  He  then  added : — "  Both  parties  having,  of  their 
own  accord,  filed  an  agreement  to  have  the  matter  referred  for 
arbitration  to  Baboo  Sreenath  Das,  a  pleader  of  this  Court,  this 
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X878  record  was,  accordingly,  sent  to  the  arbitrator,  who,  for  the 
Narmk  ^^^<>°8  stated  by  him,  submitted  an  award  against  *he  plaintiffs, 
Gbosb  and  in  favor  of  the  defendants,  stating  that  the  former  had  no 
Ram  Chand  right  to  the  disputed  tank.  The  plaintiffs  presented  a  petition 
of  objection  to  the  award ;  but  such  objection  is  not  reasonable* 
They  cannot  charge  the  arbitrator  with  corruption  or  partiality, 
and  the  award  does  not  appear  to  be  in  any  way  defective. 
Although  it  is  urged  that  the  award  was  not  submitted  within 
the  time  fixed,  and  the  arbitrator  is  the  vakeel  of  the  defendants, 
yet  this  is  no  reason  to  set  aside  the  award ;  for,  though  the 
time  fixed  in  the  first  order  of  reference  had  expired,  the  award 
was  submitted  within  the  further  time  allowed,  so  it  cannot  be 
void ;  and  the  plaintiffs  named  the  vakeel  as  an  abitrator,  well 
knowing  that  he  had  been  engaged  by  the  defendants,  and  they 
should  have  considered  the  matter  beforehand,  and  ought  not 
to  raise  the  objection  now.  However,  the  pleader  is  a  conscien- 
tious and  respectable  man,  and  not  likely  to  give  a  false  award 
merely  because  he  was  a  pleader  for  the  defendants.  Had  his 
award  been  influenced  by  his  partiality  to  his  clients,  the  suit 
No.  A45,  which  was  also  between  these  parties,  and  referred  to 
the  same  arbitrator  by  the  agreement  on  both  sides,  would 
never  have  been  decided  by  him  in  favor  of  the  plaintiffs,  and 
against  the  defendants.     But  the  fact  of  his  having  done  so 

naturally  shows  the  impartiality  of  his  present  award 

For  the  above  reasons  I  dismiss  the  suit,  and  direct  that  plaintiffs 
pay  the  defendants'  costs." 

On  appeal,  the  Judge  said : — "  The  MunsiPs  judgment  is 
according  to  the  arbitration  award,  and  is  final.  The  Munsifs 
proceeding  contains  much  surplusage,  but  that  does  not  prevent 
it  from  being  a  judgment  according  to  the  award.  Therefore 
this  appeal  will  not  lie."     Accordingly  he  dismissed  the  appeal. 

From  this  judgment  the  plaintiffs  preferred  a  special  appeal. 

Mr.  G.  Gregory  (with  him  Baboo  Bhawanichurn  Dutt)  for 
the  appellants. 

Baboos  Romesh  Chunder  Mitter  and  Bashbehari  Ghose  for  the 
respondents. 
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Mr.  6r.  Gregory. — A  jadgmeiit  cannot  be  coneidered  a  juJg-  ^^^3 

ment  according  to  an  award,  within  the  meaning  of  s.  325  of  Act  ]^7ra°s 

VIII  of  18595  flO  as  to  be  final,  unless  the  requirenaents  of  the  Ghosb 

law  are  fulfilled.     By  s.  324   an  award  is  liable  to  be  set  aside  Bam  Chand 

.  .  .  .     .  Ghosb. 

for  corruption  or  misconduct.     The  petition  of  the  plaintifis  of 

the  26th  September  clearly  charged  the  arbitrator  with  misconduct, 

yet  no  enquiry  took  place  regarding  the  mutters  alleged  therein. 

And  by  the  same  section  parties  are  entitled  to  have  ten  days  to 

apply  to  have  the  award  set  aside ;  here  the  Munsif  gaye  them 

only  one  day,  and  he  gave  his  judgment  in  the  case  before 

ten  days  had  elapsed  from  the  filing  of  the  award.  Besides, 

on  reading  the  Munsif's  judgment,  it  is  clear  he  decided  the 

whole  case  himself,  and  recorded  his  reasons  in  support  of  his 

decision  upon  every  issue,  and  he  expressly  professes  to  decide  the 

case  on  its  merits.    Having  regard  to  all  these  circumstances,  the 

way  in  which  the  Munsif  s  decision  is  worded,  and  the  departure 

from  the  prescribed  forms  of  the  law  regarding  awards,  it  cannot 

be  said  that  his  reasons  are  mere  surplusage,  and  that  his  decision 

is  according  to  the  award,  and  therefore  final.     It  is  his  own 

judgment  in  the  case,  and  an  appeal  will  lie  from  such  judgment. 

Baboo  Romesh  Chunder  Mitter  for  the  respondents. — It 
is  not  imperative  on  the  Munsif  to  give  ten  days  for  filing 
objections  to  an  award.  Even  if  it  were,  that  time  apparently 
was  not  wanted  here,  because  the  next  day  the  plaintiffs. filed 
their  objections.  [Couch,  C.J. — That  was  done  under  com- 
pulsion of  the  Munsif  s  order  giving  only  one  day.]  Still  the 
judgment  is  according  to  the  award,  and  no  appeal  lies — Sreenaih 
Ghose  V.  Raj  Chunder  Paul  (1 ).  The  Court  did  not  see  cause 
to  set  aside  the  award,  and  refused  the  application  of  the 
plaintiffs.  [Couch,  C.J. — The  Munsif  would  not  entertain 
this  application  because  he  says  the  plaintiffs  did  not  charge  the 
arbitrator  with  corruption  or  *^  partiality,"  whereas  the  words 
of  B.  324  are  "  corruption  or  misconduct."]  No  doubt,  the 
Munsif  is  wrong  there,  but  so  long  as  his  judgment  is  according 
to  the  award,  it  is  final — Ramonoogra  Chobey  v.  Mussamat 
Putmoorta  Chobayan  (2). 

(1)  S  W.  R.,  171.  (2)  7  W.  R.,  205. 
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^^3  The  judgment  of  the  Court  was  delivered  by 

Gross  Couch,  C.J.— The    reason  for  the  Judge's  dismisslDg  the 

Bam  chakd  appeal  is  given  in  a  few  words.  He  '  says  that  the  ''  Munsif 's 
H08B.  proceeding  contains  much  surplusage,  but  tliat  does  not  prevent 
it  from  being  a  judgment  according  to  the  award."  But  the 
whole  question  is  whether  that  part  of  the  Munsif 's  judgment 
in  which  he  refers  to  the  evidence  in  the  case,  and  professes  to 
be  founding  his  decision  upon  it^  and  not  upon  the  award,  can  be 
considered  as  surplusage, — whether  the  fair  construction  of  his 
judgment  is  not,  that  he  considered  the  case  as  it  was  proved, 
and  having  done  that,  brought  in  the  award,  not  as  the  sole 
foundation  of  his  judgment,  but  as  confirming  the  view  which 
he  had  taken  in  the  previous  part  of  it  Even  if  all  the  pro- 
ceedings in  the  arbitration  had  been  regular,  this  would  probably 
be  the  most  natural  construction  to  put  upon  the  judgment ;  for 
if  the  Munsif  was  doing  only  what  the  Act  requires,  giving  a 
judgment  according  to  an  award,  which  he  had  decided  ought  not 
to  be  set  aside,  all  he  had  to  do  was  to  state  that  he  gave  his 
judgment  according  to  the  award,  and  to  make  the  decree  in 
conformity  with  it.  I  do  not  think  we  ought  to  suppose  that 
he  introduced  into  his  judgment  all  the  other  matter  without 
some  reason. 

But  when  we  look  at  the  proceedings,  there  is  good  reason  for 
holding  that  this  judgment  was  not  merely  a  judgment  upon 
the  award.  By  s.  824  of  the  Civil  Procedure  Code,  the 
plaintiff  had  ten  days  to  apply  to  set  aside  the  award.  The 
Munsif,  disregarding  that,  made  an  order  that  the  objections 
to  the  award  should  be  filed  within  one  day.  It  was  not  to  be 
expected  that  the  plaintiff  would  disregard  that  order,  irregular 
and  improper  as  it  was,  and  his  filing  his  objections  cannot  be 
considered  a  waiver  of  the  irregularity.  He  never  consented 
to  take  less  than  the  time  which  the  law  allowed  him ;  he  did  not 
,  '  voluntarily  file  his  objections  in  one  day,  but  upon  the   compul- 

sion of  the  order  of  the  Munsif.  And  although  he  had  given 
in  his  objections,  the  Munsif  ought  I  think  to  have  waited  until 
the  expiration  of  the  ten  days  before  he  gave  a  judgment,  if  he 
intended  to  give  it  as  upon  the  award.     The  law  allows  ten 
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days^  and  it  appears  to  me  that  the  decision  whioh  is  referred  to 
in  Mr.  Brough ton's  edition  of  the  Procedure  Code  (1)  is  a 
right  one. 


1873 


GUROA 

Naraist 
Ghosb 

I  think  we  must  consider  the  irregularity  of  the  proceeding  Ram  Chard 
when  we  are  determining  the  nature  of  the  judgment.  It  appears 
to  me  that  the  Munsif  did  not  determine  to  proceed  strictly 
under  the  Act  as  upon  the  award,  and  that  he  thought,  as  I  have  . 
observed  on  other  occasions  Munsifs  have  done,  that  the  fairest 
and  best  mode  of  treating  the  matter  was  to  see  whether,  in  his 
judgment,  the  award  was  a  right  one.  .  Accordingly,  he  gave 
what  he  considered  a  right  decision  upon  the  merits,  which  was 
also  in  accordance  with  the  award.  We  must  not  consider  that 
as  a  judgmeflt  under  s«  325  which  is  declared  to  be  final, 
but  a  judgment  which  is  open  to  appeal.  In  order  to  make  it 
final  under  s.  325,  I  think  it  should  appear  that  all  the 
proceedings  have  been  regular,  and  the  directions  of  the  Act  have 
been  complied  with,  which  they  were  not  in  this  case. 

I  therefore  think  that  the  decision  of  the  Judge  was  wrong. 
His  decree  must  be  reversed,  and  the  case  must  be  remanded  to 
1dm  for  re-trial.     The  costs  will  follow  the  result. 


Appeal  allowed. 


PRIVY  COUNCIL. 


NUPPERCHUNDER    PAUL    CHOWDRY    and    awotheb    (Hbirs    op 
Plaihtim')  v.  JONATHAN  POULSON  (Dependant). 

[On  appeal  from  the  High  Court  of  Judicature  at  Port  William  iu  Bengd.] 

ReS'jtidicata — Enhancement  of  Rent — Declaratory  Decree. 

Where,  in  a  suit  fbr  enbancemeut  of  rent,  the  plaintiff  &iled  to  prove 
notice  of  enhancement,  bat  the  Court  enquired  into,  and  gave  a  declaratory 
decree  as  to,  hia  right  to  enhance,  such  decree  is  decisive  of  the  right  in  a 

*  PreeetUi^TBZ  Biobt  Hoii*blb  Sib  J.  W.  Ck>LViLB,  Sir  B.  Peacock,  Sib  M.  £• 

Smith,  Sir  B.  P.  Collier,  and  Sir  L.  Pbbl. 


P.C* 

1873 

Jany,  24. 


(I)  Sunt  Lall  v.  Baboojee,  S.  D.  A.  (N.  W.  P.)  for  1863,  42. 
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1873         subsequent  suit  for  euhancement  of  the  rent  of  the  same  tenure  founded  on  a 


NuFFBiicHUN-  valid  notice. 
DBR  Paul 


Chowdby         T^^  decision  in  Rakhal  Doss  Boss  y.  Sheikh  Oolam  Surwar  (1)  approved  of. 


r. 

Pouusov. 


This  was  an  appeal  from  a  decision  of  the  High  Court  (Phear 
and  Hobhouse,  JJ.)  of  the  Ist  August  1868,  reversing  a 
decision  of  the  Assistant  Collector  of  Nuddea  as  to  right  to 
enhance  rent. 

The  following  were  the  facts  of  the  case :— In  1260  (1853)  the 
male  appellaut^s  father,  Muddoosoodun  Paul  Chowdry,  became 
zemindar  of  a  portion,  and  patnidar  of  the  remainder,  of  Taruf 
Dogachia,  alias  Juggobuudunpore.  A  general  measurement 
of  the  talook  having  been  made  in  1262  (1855),  Hqnry  Poulson, 
the  father  of  the  respondent,  was  ascertained  to  have  possession 
of  3,334  bigas  of  land  in  Mauza  Dogachia.  Muddoosoodun's 
father,  having  ascertained  the  current  rates  of  rent  in  the 
district,  assessed  the  rental  payable  by  Mr.  Poulson  at 
Bs.  3,455-4-5 ;  and,  on  the  latter  refusing  to  pay  that  rent,  he 
was,  in  Jaishta  1263  (May  and  June  1856),  served  with  a  notice 
under  ss.  9  and  10  of  Regulation  Y  of  1812,  which  was  then  in 
force.  Mr.  Poulson  having  made  default  in  payment  of  the 
rent  so  claimed,  and  having  paid  only  Bs.  1,164  per  annum, 
instead  of  Bs.  3,455-4-5,  Muddoosoodun,  on  the  6th  August 
1858,  brought  a  suit  against  him  in  the  Court  of  the  Principal 
Sudder  Ameen  of  Nuddea  for  recovery. of  the  arrears  at  the 
higher  rate,  and  relied  on  the  notice  of  increased  rent. 

The  defences  to  the  suit  were,  fst, — a  denial  of  the  service  of 
notice ;  2nd,  that  defendant  held  mokurari  pottas,  granted  to  a 
Mr.  Ingles  and  himself  at  a  fixed  rent,  the  former  being  alleged 
to  be  dated  Sraban  1231  (1824),  and  the  other  in  1244  (1837), 
and  that,  with  these  pottas  in  existence,  the  rent  could  not  be 
enhanced. 

The  Principal  Sudder  Ameen  held  that  the  notice  was 
proved  to  have  been  served,  and  also  held  that  the  alleged 
pottas  were  fabricated ;  and  he  decided  that  the  plaintiff's  father 
was  entitled  to  an  increased  rent  at  the  rate  of  Bs.  1,247-10-7, 
instead  of  the  old  rent  of  Bs.  1,164. 

(1)  2  W.  R.,  Act  X  Rul.,  69. 
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Against  that  decision  both  parties  appealed  to  the  High  Court,        i^73 
the  defendant  seeking  to  have  his  alleged  mokurari  pottas  con-  ^"  ^^^'^'au?' 
firmed,  and  to  have  the  finding  as  to  the  service  of  the  notice     Chowdet 
annulled  ;  the  plaintiff  seeking  to  obtain  all  the  rent  demanded.       Podlsof. 

On  the  Ist  February  1863,  the  High  Court  (Raikes  and 
Pundit,  JJ.)  held  that  service  of  the  notice  was  not  proved. 
Their  Lordships,  however,  considered  that,  notwithstanding  the 
failure  to  prove  service  of  the  notice,  the  plaintiff  was  entitled  "  to 
obtain  an  adjudication  of  the  defence  of  the  defendant,  who 
denies  the  title  of  the  plaintiff  to  reassess  and  enhance." 

The  judgment  proceeded  thus : — 

''As,  however,  this  Court  is  of  opinion  that,  in  a  case  in  which 
notice  has  not  been  served,  the  landlord,  under  the  law  as  it  stood 
before  Act  X  of  1859  was  passed,  could  not  obtain  any  enhanced  rent 
without  serving  a  notice,  even  after  obtaining  a  decree  fixing  the 
enhanced  rent ;  and  as,  under  the  new  law,  a  new  procedure  altogether 
is  to  be  adopted  with  regard  to  the  service  of  a  notice  to  reassess,  the 
Court  thinks  that,  while  it  is  unavoidably  necessary  to  pronounce 
in  this  case  an  opinion  upon  the  appeal  of  the  tenant  regarding  the 
genuineness  of  the  pottas,  pleaded  by  him  in  bar  of  the  right  of  the 
plaintiflF,  it  will  not  at  all  be  expedient  to  proceed  further  to  any  adjudi- 
cation upon  the  question  of  rate  of  rent,  and  quantity,  of  lands.  With 
reference  to  the  pottas,  the  Court  sees  no  reason  to  disturb  the  finding 
of  the  Principal  Sudder  Ameen,  as  the  defendant  has  not  been*  able  to 
shake  any  one  of  the  several  arguments  of  the  lower  Court  upon  this 
point.  He  has  not  put  in  the  receipts'  for  rents  paid  to  the  former 
landlords  by  him  and  his  predecessors  ;  and  *the  accounts  put  in  by 
him  as  papers  of  account  of  rents,  given  to  the  tenant  by  a  former 
farmer  of  the  landlords  and  vendor  of  the  plaintiff,  go  rather  to  dis- 
prove than  to  establish  the  case  for  the  defence.  No  holder  of  a 
permanent  hereditary  and  transferable  lease  will  be  satisfied  without 
receipts  for  rents,  stating  the  nature  of  his  tenure,  or  even  keep 
accounts  with,  or  take  accounts  current  from,  any  agent  of  his  landlord* 
Even  if  anything  so  extraordinary  be   supposed   to   have  been  done,  • 

anyhow  in  this  case  it  is  not  satisfactorily  explained  why  no  regular 
receipts  for  rent  were  demanded  besides  these  accounts.  On  these 
grounds,  it  is  ordered  that  the  appeals  of  the  plaintifi'-appellant  be 
dismissed,  and  the  order  of  the  lower  Court,  fixing  the  assessment 
and  awarding  the  arrear  at  the  rate  fixed  therein,  be  amended. 

8 
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1878  "The  pot  tag  prodaced  bj  the  defendant  are    pronounced  as  not 

NuFPBKCHUH-  proTed  ;    the   plaintiff    is  entitled   to  assess    the    lands   held   by  the 

DKR  PaUTj  «  •  11  J      i_       I 

Cbowdbt     defeodant  on  service  of  notiee  as    now  requir-ed   hy  law  ;   und   both 


PouzjBOH.     ^^0  parties  are  to  bear  their  own  costs  of  both  the  Courts." 

The  defendant  in  tliat  suit  having  died,  possession  of  the 
premises  was  taken  by  G.  J.  Thurlow,  Henry  Poulson's  exe- 
cutor, and  on  the  22nd  Chaitra  1272  (March  1866),  Muddoo- 
Boodun  duly  served  the  following  notice : — 

"To  the  tenant  G.  J.  Thurlow,  executor  on  behalf  of  the  late 
Henry  Poulson's  sons,  Mr.  Jolin  Poulson  and  Mr.  Jonathan  PouUou, 
of  the  Dogachia' factory,  of  Tlianna  Eurreempore. 

'^In  my  aemindari  and  patni  talook  Taruf  Juggobundunpore,  alias 
Hauza  Dogachia,  appertaining  to  Pergunua  Eiemut  Dogochia,  you  are 
holding  possession  of  3,320  bigas,  1  kata,  4  chittaks  of  land,  of  various 
descriptions,  ns  found  by  the  investigation  of  the  Court  Ameen.  With 
the  exception  of  the  newly-formed  alluvial  chur,  you  are  paying 
Rs.  1,163-13-15  as  rent  of  the  said  lands,  at  an  unfixed  rate,  which 
is  less  than  the  rate  prevailing  all  around.  Taking  the  full  rate,  and 
as  the  value  of  the  crop,  mulberry,  silk  and  indigo,  growing  thereupon, 
has  now  increased,  and  the  productive  power  of  land  has  also  increased 
of  itself  without  your  agency,  and  all  kinds  of  fruit  and  trees  ;  and 
on  that  account,  llie  garden,  lands,  and  habitation  having  increased, 
the  value  of  homestead  lands  has  also  increased, — therefore  an  annual 
rental  of  Rs.  10,063-6-4  of  the  said  lands  having  been  fixed  according 
to  their  vatiom  deseriptions,  and  the  undermentioned  jummabandi 
notice  is  given  to  you,  according  to  the  provisions  of  s.  13  of  Act  X 
of  1859,  that  you  do  continue  to  pay  the  said  rent  to  me,  according 
to  the  instalments  from  the  beginning  of  Baisakh   1273." 

At  the  foot  of  the  notice  was  a  detail  of  the  land  and  rent. 

The  increased  rent  not  being  paid,  Muddoosoodun,  on  the  15th 

March  1867,  filed  his   plaint,  in   the  Court  of  the   Assistant 

Coliector  of  Maherpore,  claiming  rent,  since  the  date  of  the 

notice,  at  the  rate  of  Rs.  10,068*6-8.     On  the  17th  May  1867, 

the  respondent,  who  had  bought  from  Thurlow,  took  defence  to 

the  action,  by  filing  a  written  statement.     He  objected,  first, 

that  an  action,  founded  on  a  notice  to  the  executor,  could  not 

be    maintained    ac^ainst    the    respondent.     Secondly,    that   his 
predecessor  had  held   the   disputed   jumma  in   maurasi    from 

generation  to  generation^  at  a  uniform  rent,  from  before  the 
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decennial  settlement^  and  that  the  plaintiff  was  not,  therefore,        1878 
competent,  under   89.   3,   4,   and    16   of  Act   X   of    1859,  to  ^^'b"paul"" 
enhance  the  rent.     His  third  objection  was  to  the  rate  at  which     Chowdbt 
the  rent  was  assessed,  on  the  ground  that  the  land  was  over-     Poqlsov. 
valued. 

On  the  22nd  July  1867,  Muddoosoodun  having  died,  the  suit 
was  revived  by  the  appellants.  On  the  26th  July  1867,  the 
Assistant  Collector  settled  as  issues — 

Ist — ^Whether  the  notice  was  regular? 

2nd. — Whether  the  holding  of  the  respondent  was  liable  to 
enhancement  ? 

Srd. — Whether  the  rates  of  enhanced  rent,  claimed  by  the 
plaintiff,  were  excessive  ? 

Several  witnesses  were  examined  as  to  the  value  of  the  land, 
in  order  to  show  that  it  had  increased ;  the  respondent's  wit- 
nesses denying  this.  The  respondent  himself  gave  evidence  in 
his  own  favor,  and  alleged  that  he  held  the  land  under  what  he 
alleged  to  be  a  maurasi  lease,  at  a  rental  of  Bs.  1,163-15  per 
annum,  and  he  deposed  to  his  title,  as  so  holding,  being  derived 
through  a  Mr.  Dunn,  Messrs.  Gisborne  and  others,  from  one 
Henry  Van  Ingles,  who,  the  respondent  deposed,  got  maurasi 
leases  from  the  appellant's  predecessors.  He  stated  that  he  did 
not  know  in  what  year  Van  Ingles  got  the  alleged  maurcLsi 
leases ;  but  he  tendered  in  evidence  three  documents,  dated  2nd 
Sraban  1231  (1824),  purporting  to  4>e  such  leases,  and  one  in 
his  own  favor  dated  2nd  Baisakh  1244  (1837),  being  the  docu- 
ments set  forth  as,  but  held  not  to  be,  genuine  documents,  in  the 
abovementioned  suit  brought  against  his  father  by  the 
appellants'  father.  In  addition  to  these  so-called  leases,  the 
respondent  filed  receipts  for  payment  of  rent  for  a  number 
of  years,  and  the  various  conveyances  of  the  indigo  factory, 
for  the  purposes  of  which  these  lands  were  held,  from  the  pre- 
vious owners  of  the  factory,  the  first  being  dated  in  1835. 
The  appellants  filed  their  title-deed  as  patnidars,  the  notice  of 
enhancement,  and  the  decision  of  the  High  Court  above  referred 
to.  On  the  30th  November  1867,  the  Assistant  Collector  decreed 
the  suit  in  favor   of  the  appellants,  but  only  for  a  rental 
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1878        mcieaged  to  Rs.  I^SQS-IO-IO.     In  his  judgment  he  held  that  the 
NuFFKBCHUN-  uotlcc  WES  sufficIent     As  to  the  question  whether  the  land  was 

DBB  Paul       ^  ^  ^  ,. 

Ohowdrt    liable  to  enhancement  of  rent,  the  Assistant  Collector  said : — 
Pouuov.  ''  With  regard  to  tiie  secoDd  issae,   the  defeDdaiit  Jonatlmn  Poulson 

contends  that  his  tenure  is  not   liable    to   eohaDcementy  being   of  tbe 
nature  obserTed  in  s.   15  of  Act  X  of  1859.     The  evidence  of  Ram 
Bromo  Lahoree  and  Groorodass  Mozoomdar,  and  thnt  of  Mr.  T.  W.  Dunn 
taken  by  commission,  together  with  the  receipts   filed  by  the  defendant, 
leave  no  doubt  in  the  mind  of  the  Court  that  the  tenure  has  been  held 
at  a  fixed  rent,  which  has  not  been  changed   for  the  space  of  twenty 
years.     Mr.   Dunn,   it  will  be   remembered,  was  in   possession  of  the 
tenure  so  fur  back  as   1839.     To  render,   then,   the   tenure   liable    to 
enhanoeraent,  it  must  be  shown  that  the  tenure  hns  not  been  held  at  the 
same  rent  from  the  date  of  the  permanent  settlement,  or   that  the  rent 
was  fixed  at  Eome   period  subsequent  to  the  date  of  the  permanent 
settlement.     Advertence  must  here   be  made  to  case  No«  180  of  1860, 
being  an  appeal  to  the  Higli  Court,  in  which   the  parties  in  this  case 
were  respectively  appellant  and  respondent.     The  defendant  has,  in  the 
present  case,  filed  a  number  of  pottas,  which   the  High  Court  iu   the 
appeal  pronounced    disprored,  affirming  the  views  of    the  Principal 
Sudder  Ameen  in  the  original  case 'with  respect  to  them.     The  defend- 
ant has   made   no  further  attempt  to  prove   the  genuineness  of  these 
pottas,  except  so  fur  as  the  receipts  do  so  ;  and,    with  the  High  Court's 
decision  in   view,   they   cannot  .here   be   received   as  evidence.     The 
receipts  which  are  filed  in  this  case  do  not   seem,  from  the  High  Court 
Judges'  remarks,  to  have  been  filed  in  the  case  they  dealt  with  ;  and 
finding  the  pottas  disproved,    they  decreed  that  the  plaintiff  was  entitled 
to  assess  the  lands  held  by  the  defendant.     It  is  very  clear  that  there  has 
been  produced^  in  the  case  before  me  the  evidence  which  was  not  forth- 
coming in  the  1860  case,  tried  by  the  Nuddea  Principtil  Sudder  Ameen  s 
but   it  having   been   distinctly   decreed  by    the  High  Court  that   the 
plaintiff  is  entitled  to  assess  the   lands  held  by  the  defendant  on  the 
service  of  notice,  as  required  by  law,   the  benefit  of  s.  16  of  Act  X 
eannot   be  availed  of  by    the  defendant,    for  the  question   as    to   the 
plaintifi^e  right  to  enhances  the  rent  of  the  tenure  has  been   made  a  res 
Judicata  by  the  High  Court's  decision  referred  to." 

CroBs-appeals  were  presented  to  the  High  Court,  the  appel- 
lants contending  that  the  Assistant  Collector  had  not  valued  the 
land  at  a  sufficient  rate ;  the  respondent  contending  that  the 
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decision  in  the  former  suit  did  not  constitute  a  res  judieatay   and         1873 
that  the  lands  were  not  liable  to  enhancement  of  rent,  and  that  Nuffkrchun- 

DER  Paul 

the  notice  was  informal  and  bad.  Chowduy 

On   the     1st    August    1868,   the    High    Court    (Phear    and     Podlson. 
Hobhouse,  JJ.)  reversed  the  decision  of  the   Assistant  Collec- 
tor, and  dismissed  the  suit  on  the  ground  that    Act  X   of  1859, 
s.  4,  created  a  presumption  that  the  rent  had  been   paid  at   the 
same  rate  since  the  date  of  the  permanent  settlement. 

The  following  was  their  judgment : — 

"  We  are  very  clearly  of  opioion  that  the  rent  at  which  the  land  now 
in  suit   has   been  held,    has   not  been  changed  for  a  period  of  twenty 
years,  immediately  preceding  the  commencement  ^of  this  suit  ;  and   we 
also   consider  it  is  not  proved  that  the  land  has  not  been  held,  at  that 
rent,   from  the  time  of  the  permanent   settlement ;  nor  is  it  proved  that 
that  rent  was  fixed  at  any  period.     It  is  possible  that  we  might  have 
had  some  hesitation  on  the  latter  point,  had  ceriain  pottas,  which  have 
been  referred  to,  been  in  evidence  before  us.     But  we  fiod,   whether 
rightly  or  wrongly,  the  lower  Court  refused  to  receive  these  pottas 
as  evidence,  and  the  plaintiffs'  pleader  has  strenuously  urged  before  us  * 
that  they  are  not  to  be  treated  as  evidence,  although   they  are  in  the 
record,  and  although  he  himself  exhibited  a  disposition,  which  was  not 
^  easy  of  expressitm,  to  use  them  as  evidence,  on  behalf  of  his  own 
client.     This   being  so,   we  do    not  see  how  we  can  avoid  giving  the 
defendant  the  benefit  of  the  statutable  presumption  which  is  provided  by 
the  terms  of  s.  4,  Act  X  of  1859.     We  have  been  referred  to  a  case  of 
RakhalDoss  Bose  v.  Sheikh  Qolam  Surwar  (1),  in  which  this  Court 
appears  to  have  held  in  a  suit  brought  by  a  landlord  against  his  tenants 
for  arrears   of  rent  at  enhanced  rates,    under  the  provisions  of  Act  X, 
that  the  appellant,  notwithstanding  he  had  established  the  twenty  years 
of  enhanced  rent,  was  not  entitled  to  the  benefit  of  s.  4,  Act  X,   solely 
in  consequence  of  a  decree  which  had  previcmsly  passed  between  the 
parties  ;  and  it  is  now  said  that,  on  the  same  ratio  decidendi^  the  decree 
passed   by  the  High  Court  between  the  parties   to  the   present  suit  in 
1863  has  the  effect  of  depriving   the  defendant,  now  before  us,  of  any 
benefit  derivable  from  s.  4.     It  is  enough  for  us  to  say   that  the  report 
of  the  case  of  Rakhal  Dost  Bos  a  v.  Sheikh  Golam  Surwar  (1)  dis- 
closes some  unusual  connexion  between  the  suit  in  which  the  first  decree 

(1)    2  W.  R.,  Act  X  Rul.,  69. 
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1878        WM  passed  and  the  suit  ander  Act  X,  which  is  ihe  subject  of  the 


29DFFBRCHON-  rfport  ;  and  we  are  uouble,  wjthout  better  knowledge  of  the  facts  than 
DKK  Paul 
Chowdbt     the  report  conveys,  to  judge  wlietlier  or  not  we  should  have  come  to  the 

P00L8OV.  same  conclusion  as  the  learned  Judges,  under  the  peculiar  circum« 
stances  of  thot  case,  did  come  to  with  regard  to  the  claim  of  (he  defend- 
ant. But  it  seems  to  us  obvious  that  what  we  have  to  consider  is  pure 
matter  of  fact,  and  not  of  law.  We  are  bound,  bj  the  very  words  of 
'  8.  4,  Act  X,  to  look  solely  to  what  is  proved  in  the  case  before  us,  and 
we  cnnnot  refrain  from  giving  the  defendant  the  benefit  of  the  evidence 
which  is  io  tlie  record,  merely  because,  in  a  suit  five  years  ago,  it  was 
declared  by  a  competent  Court  that  the  landlurd  at  that  time  had  a 
right  to  enhance  his  rent.  Such  a  declaration,  unaccompanied  by  any 
actual  alteration  of  rent,  is  irrelevant  to  any  of  the  questions  raised  by 
the  provisions  of  s.  4.  With  these  merits  we  think  that  the  appeal 
must  be  decreed,  the  decision  of  the  lower  Court  reversed,  and  the 
plaintifi^s  suit  dismissed.  The  defendant  must  have  his  costs  in  both 
Courts. 

The  plaintiffs  appealed  to  Her  Majesty  in  Council. 

« 

Mr.  J.  D.  Bell  for  the  appellants. — The  decree  of  the  High 
Court  of  Ist  February  1863  is  binding,  and  the  right  to 
enhance  is  res  judicata.  The  plaintiff  in  that  suit  was  entitled  to 
a  declaratory  decree — Gumani  Kazi  v.  Harihar  Mookerjee  {\).  , 
The  questiou  was  raised  as  a  direct  issue  aud  adjudicated  upon — 
Meer  Bahadoor  Alt  v.  Mussamut  ^unneechuroo  (2).  There  is 
here  no  presumption  arising;  the  defence  relies  upon  pottas 
showing  that  the  tenancy  was  created  long  after  the  date  of  the 
permanent  settlement,  Kunda  Misser  v.  Qnnesh  Singh  (3),  and 
though  those  are  rejected  as  not  genuine,  the  defendant  is  not 
entitled  to  say  you  must  presume  my  tenancy  began  earlien 
It  comes  within  the  exception  at  the  end  of  Act  X  of  1859, 
s.  16,  which  is  the  section  applicable,  and  not  the  4th  as  erro- 
neously printed  in  the  High  Court  judgment  The  plaintiff 
has  given  all  necessary  proof — Hakhal  Doss  Base  v.  Sheikh 
Golam  Surwar  (4). 


(1)  B.  L.  R.,  Sup.  Vol.,  15; 
&  C,  1  Marsh.,  528 

(2)  6  W.  E.,  157   . 


(3)  6  B.  L.  R.,  App.,  120« 

(4)  2  W.  R.,  Act  X  Rul.,  69. 
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Mr.  Doyne  for  the  respondent. — A  potta  does  not  necessArily       A^^ 
bIjow  that  the  possession  began  on  the  date  it  bears ;  a  potta  may  Nuffriichuh- 
be  demanded  at  any  time.     There  is  no  estoppel   pleaded  here,     Chowdbt 
and  it  is  a  mistake  to  say  the  defendant  lias  pleaded  the  pottas  as     Povlbon. 
the  origin  of  his  title.     Tlie  Court  had  on  the  former  occasion 
no  jurisdiction  to  entertain  the  question  of  enhancement.     It  is 
proved  that  the  rent  has  not  been  changed  for  twenty  years,  and 
the  plaintiff  has  given  no  proof  to  the  contrary,  so  the  presump- 
tion must  arise  under  s.  16.     It  is   only  after  service  of  notice 
that  the  right  to  dispute  the   power  to   enhance   arises   under 
Act  X  of  1859,  8.  14. 

0 

Mr.  J.  D.  Bell  in  reply. 

Their  Lobdships  gave  the  following  judgment : — 

This  was  a  suit  for  enhancement  of  rent,  to  which  the  defence 
in  substance  was  that  the  land,  with  reference  to  which  the  ques- 
tion arose,  had  been  held  at  a  uniform  rent  from  the  decennllil 
settlement,  and  the  defendant  sought  to  avail  himself  ofss.  15 
and  16  of  Act  X  of  1859.  The  Deputy  Collector  gave  his 
decision  for  the  plaintiff,  and  determined  upon  a  certain  enhanced 
rent  in  pursuance  of  inquiries  which  he  had  made.  Tliis  decision 
was  reversed  by  the  High  Court,  who  held  that  the  plaintiff  was 
not  entitled  to  enhance. 

The  question  has  been  reduced  to  one  of  comparatively  small 
dimensions.  The  defendant,  as  has  been  stated,  relies  upon  ss.  15 
and  16  of  Act  X  of  18^9.  Those  sections  are  in  these  terms : — 
S.  15  says : — ^*  No  dependent  talookdar,  or  other  person  possess- 
ing a  permanent  transferable  interest  in  land,  intermediate 
between  the  proprietor  of  an  estate  and  the  ryots,"  which  is  this 
case,  *^who  in  the  provinces  of  Bengal,  Behar,  Orissa,  and 
Benares,  holds  his  talook  or  tenure  (otherwise  than  under  a 
terminable  lease)  at  a  fixed  rent,  which  has  not  been  changed 
from  the  time  of  the  permanent  settlement,  shall  be  liable  to  any 
enhancement  of  such  rent,  anything  in  s.  51,  Regulation  YIII 
of  1793,  or  in  any  other  law  to  the  contrary  notwithstand- 
ing." Then  s.  16  goes  on  to  say : — ^*  Whenever,  in  any  suit 
under  this  Act,  it  shall  be  proved  that  the  rent  at  which  a  talook 
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1878        or  other  tenure  is  held  in  the  said  provinces  has  not  been  changed 

NuFFBBOHUM-  for  a  pcrlod  of  twenty  years  before  the  coraraencement  of  the 

Chowuby    suit,  it  shall  be  preHumed  that  such  talook  or  tenure  has  been  held 

Po»uo>.     at  that  rent  from  the  time  of  the  permanent  settlement,  unless 

the  contrary  be  shown^  or  it  be  proved  that  such  rent  was  fixed 

at  some  later  period." 

In  their  Lordships'  opinion,  the  defendant  did  establish  that 
the  rent  at  which  the  talook  was  held  had  not  been  changed  for  a 
period  of  twenty  years  before  the  commencement  of  this  suit,  and 
that  he  thereby  cast  upon  the  plaintiff  the  burden  of  showing 
"  the  contrary  *^  (in  the  words  of  the  Act),  or  that  the  rent  had 
been  fixed  at  some  later  period ;  and  their  Lordships  are  of 
opinion  that  the  plaintiff  has  succeeded  in  proving  that  which  was 
cast  upon  him  to  prove.  His  proof  consisted  mainly  in  this : — 
That  in  1860  a  suit  was  brought,  which  was  decided  in  1863  by 
the  High  Court,  by  the  plaintiff,  or  his  predecessor  in  title, 
against  the  defendant's  father,  under  whom  the  defendant  claims^ 
fc^  enhancement  of  rent.  The  case  of  the  defendant  was  then 
this :— In  the  first  place  he  said  that  no  sufficient  notice  had  been 
proved ;  secondly,  he  said  that  the  talook  had  been  granted  to 
him,  or  his  predecessor  in  title,  in  the  year  1824,  by  various 
pottas,  and  that  they  fixed  a  uniform  mohurari  rent  which 
could  not  subsequently  be  changeJ.  But  he  did  not  set  up  any 
title  previous  to  those  pottas.  He  did  not  set  up  that  which 
was  open  to  him  to  set  up,  namely,  that  he  had  held  at  a  fixed 
rent  from  the  permanent  settlement,  or,  indeed,  twelve  years 
before  it,  which  at  that  time  would  have  been  an  answer  to 
the  case.  It  should  be  stated  that  this  fuit  was  decided  before 
Act  X,  to  which  previous  reference  has  been  made,  came 
into  operation.  The  state  of  the  law  then  was,  that  he  could 
defend  himself  by  showing  an  ancient  tenure  going  back  twelve 
years  before  the  decennial  settlement;  but  he  made  no  case  of 
the  kind.  He  made  a  case  of  mohurari  tenure,  established 
by  pottas  in  1824.  Upon  that  case  the  Court  below  gave  a 
decree  to  the  plaintiff  on  both  points,  on  the  ground  that  the 
notice  was  sufficient,  the  pottas  not  being  established,  and  that 
the  power  to  enhance  had  been  proved.  The  High  Court  upon 
appeal  disagreed  with  the  lower  Court  upon  tiie    first  point. 
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They  held  that  the  notice  was  not  sufficient,  but  they  proceeded       '^878 
to  decide  that  the  plaintiff  had  a  right  to  enhance.  ^dkr^Paul*" 

It  has  been  said  that  this  declaration  on  their  part  that  the  Chowdry 
plaintiff  hrfd  a  right  to  enhance,  although  he  had  given  no  Poulsok. 
sufficient  notice,  was  ultra  vires  ;  that  upon  failure  of  proof  of 
notice,  the  Court  had  no  right  to  make  any  such  declaration, 
and,  consequently,  that  such  declaration  is  of  no  effect.  But 
their  Lordships  upon  this  point  entirely  adopt  the  decision  iu 
the  case  of  Gumani  Kazi  v.  Ilarihar  Mooherjee  (I)  heard 
before  Sir  Barnes  Peacock,  and  Steer,  Norman,  Kemp,  and 
Seton-Karr,  JJ.,  which  is  precisely  in  point  upon  this  question. 
It  is  there  stated  that  '^  in  a  suit  to  recover  arrears  of  rent  at 
enhanced  rates,  when  the  question  of  the  liability  of  the  tenure 
to  enhancement  has  been  put  in  issue  and  fully  tried,  a  decree 
may  be  given  declaring  the  tenure  liable  to  enhancement, 
though  notice  to  enhance  is  not  proved."  In  this  case  the  ques- 
tion of  the  right  to  enhancement  was  t^'i^d,  as  well  as  the 
question  of  notice,  and  the  Court  gave  a  declaratory  decree  as 
to  the  right  to  enhance. 

That  being  so,  their  Lordships  are  of  opinion  that  this  decree 
of  the  Court  in  1863  does  amount  to  proof  sufficient  to  rebut 
the  presumption  referred  to  iu  s.  16  of  Act  X  of  1859, 
arising  from  twenty  years'  uniform  payment  of  rent,  that  that 
uniform  payment  had  extended  to  the  time  of  the  decennial 
flettlement.  It  also  amounts  to  proof  that  the  rent  was  fixed  at 
eome  later  period. 

On  this  ground,  therefore,  their  Lordships  are  of  opinion  that 
the  plaintiff  has  satisfied  the  burden  of  proof  which  was  thrown 
upon  him.  This  decision  of  their  Lordships  is  very  much  in 
accordance  with  a  case  in  the  High  Court,  on  the  15th  February 
1865,  of  Rakhal  Doss  Bose  v.  Sheikh  Golam  Surwar  (2),  which 
is  thus  described  in  the  marginal  note : — ^^  The  bringing  of  a  suit 
by  a  landlord  to  recover  arrears  of  rent  at  enhanced^  rates,  under 
Act  X  of  1859,  cannot  annul  the  former  decree  of  a  competent 
Court,  declaring  the  ryot's  holding  to  be  liable  to  enhancement, 

(1)  1  Marsh.,  628 ;  S.  C,  B.  L.  B.,      (2)  2  W.  R.,  Act  X  Rul.,  69. 
Sup.  Vol.,  15. 
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1878        by  entitling  the  ryot  (on  proof  of  payment  of  uniform  rent  for 
NuFFBRciiuH-  twenty  years)  to  claim  the  benefit  of  the  presumption  under 

DKk  j  aul« 

Chowduy    8.  4."     It  is  to  be  observed  that  s.   16  is  almost  in  the  same 
PouLBoir.     words  as  s.  4,  the  one  referring  to  ryots^  and  ttie  other  to 
under-tenants  or  talookdars. 

With  respect  to  the  question  of  the  pottas,  which  were  put 
in  evidence  by  the  defendant  in  the  former  suit  which  has  been 
referred  to,  but  which  were  not  believed  to  be  genuine  at  that 
time,  either  by  the  Court  of  first  instanccj  or  the  Court  of 
Appeal,  it  appears  that  these  pottas  were  rejected  also  in  the 
present  suit,  both  by  the  Court  of  first'  instance  and  the  Court 
of  Appeal.  Their  Lordships  are  not  prepared  to  say  that  that 
rejection  was  wrong ;  but  even  if  they  had  been  received  iu 
evidence,  their  Lordships  are  of  opinion,  upon  referring  to  them, 
that  they  would  not  have  established  the  contention  of  the 
defendant  in  this  suit,  that  he  had  held  by  a  uniform  tenure, 
commencing,  at  all  eyents,  as  early  as  the  decennial  settlement. 
The  effech  of  those  grants  does  not  appear  to  be  to  show  a 
mere  continuance  of  possession,  but  according  to  their  Lord<- 
ships^  view,  they  rather  point  to  the  creation  of  a  new  title. 

For  these  reasons,  their  Lordships  are  of  opinion  that  the 
decision  of  the  High  Court  should  be  reversed;  that  the  appeal 
of  the  respondent  -from  the  Court  of  the  Assistant  Collector  to 
the  High  Court  should  be  dismissed  with  costs ;  and  that  the 
last-mentioned  judgment  of  the  Assistant  Collector  should  be 
confirmed.  Their  Lordships  will  humbly  advise  Her  Majesty 
to  this  efiect.  The  respondents  will  pay  the  costs  of  this 
appeal. 

Appeal  allowed* 

Agents  for  appellants :  Messrs.  Watkins  and  Lattey. 

Agent  for  respondent:  Mr.  Wilson. 
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APPELLATE  CIVIL. 


Before  Mr,  Justice  Z.  S.  Jackson  and  Mr.  Justice  Mitter, 

AMEBRUNNIS3A    KHATOON,     Widow     of    MOULVIE    ABPOOL        1873 
ALl  (Jodgmert-dbbtor)  v.  MEBR  MOZUPFER  HOSSEIN  CHOW-      "^"^^  ^^' 
DHRY  alias  MEHBR  ME  AH  and  anothbb  (Dbcbbb-holdbbs).* 

Act  VIll  of  1859,  ss,  210,  211,  24^ —Execution  of  Decree-^  Claim  by 
personal  Representative  of  Judgment'debtor — Appeal — Act  XXI II  of  1861,. 
s.  11. 

Where  it  was  sought  to  execute  a  decree  obtained  against  a  person  who  had  I 
died  since  the  date  of  the  decree,  by  attaching  certain  immoveable  property  ' 
in  the  possession  of  the  personal  representative  of  the  deceased  judgment- 
debtor^  and  such  personal  representative  claimed  to  hold  the  property  not  in 
her  representative  character,  but  in  lier  own  right :  Heldy  that  her  claim  was 
not  a  claim  under  s.  246,  Act  VIII  of  1859,  but  that  the  case  came  under 
m.  210  and  211.  It  was  a  matter  between  the  parties  to  the  suit  relating  to  the 
execution  of  the  decree,  and  as  such  was,  under  s.  11,  Act  XXIII  of  1861,  to 
be  determined  by  the  Court  executing  the  decree,  and  not  to  form  the  subject 
oT  a  regular  suit.    The  order  rejecting  the  claim  was  therefore  open  to  appeal.    ; 

.  The  appellant  in  tliis  case,  Mussamut  Ameerunnissa  Kha- 
tf>on,  was  the  widow  and  one  of  the  representatives  of  Moulvie 
Abdool  AH,  deceased.  The  respondents,  Meer  Mahomed 
Moza£fer  Hossein .  and  others,  had  brought  a  suit  and  obtained 
a  decree  against  Abdool  Ali,  against  which  decree  an  appeal 
was  preferred  to  Her  Majesty  in  Council,  and  Abdool  Ali 
having  in  the  meantime  died,  Araeerunnissa  came  on  the  record 
OS  a  defendant;  but  the  original  decision  was  affirmed.  The 
plaintiffs  now  sought  to  execute  their  decree  by  attaching  the 
immoveable  property  in  the  possession  of  Ameerunnissa,  and 
others,  and  thereupon  Ameerunnissa  represented  to  the  Court 
that  she  was  in  possession  of  such  immoveable  property,  not  as 
representative  to  the  deceased  Abdool  Ali  but  in  her  own  right. 
This  objection  or  plea  of  Ameerunnissa  appears  to  have  been 
dealt  with  by  the  Court  below,  as,  indeed,  it  seems  to  have  been 
regarded  by  all  parties,  as  a  question  arising  under  s.  246  of  the 

♦  Miscellaneons  Regular  Appeal,  No.  89,  preferred  on  the  26th  March  1873, 
against  the  order  of  the  Subordinate  Judge  of  ^illa  Backergunge,  dated  the 
28th  February  1873. 
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^^78        Civil  Procedure  Code,  and  the   Subordinate  Judge  in  dealing 
*^^"|^""    with  it  observed: — "In  summary  cases  it  is  unnecessary   to 
Khatoom     observe  anything  as  regards  the  invalidity  of  the  documents 
Mbbr  Mozor-  filed  by  the  objector.     It  is  only  necessary  to  determine  posses- 
cbowdrut.  siou  by  right  of  inheritance  which^  under  the  circumstances  of 
this  case  and  case  No.  82  mentioned  above,  is  proved,  that  is,  the 
claimant  objector  holds  possession  over  the  said  properties  by 
right  of  inheritance  from  Moulvie  Abdool  Ali,  deceased,  judg- 
ment-debtor."   Ameerunnissa  now  appealed  to  the  High  Court 
on  the  ground  that  her  objection  had  not  been  tried  out. 

Baboos  Romesh  Chunder  Mitter  and  Nullit   Chunder   Sen  for' 
the  appellant. 

Mr.  Woodroffe  (with  him  Baboos  Kali  Mohun  Doss,  Deorga 
Mohun  Dossy  and  Kashikant  Sen)  for  the  respondenls. 

The  arguments  fully  appear  in  the  judgment  of  the  Court 
which  was  delivered  by 

Jackson,  J.  (after  stating  the  facts  as  above,  and  observ- 
ing, with  reference  to  the  Judge's  mode  of  dealing  with 
Ameerunnissa^s  plea,  *^  that  looks  very  much  like  trying  one 
side  of  the  case,  and  refusing  to  try  the  other,"  continued), — 
Mr.  Woodroffe,  who  appears  for  the  respondents,  contends 
that  this  being  a  decision  on  a  claim  under  s.  246,  the  order 
of  the  Court  below  is  not  subject  to  appeal,  but  the  party 
aggrieved  is  at  liberty  to  bring  a  suit  to  establish  her  right. 
Several  cases  have  been  cited  to  us  in  which,  unquestion- 
ably, this  view  of  the  case  has  been  taken,  notably,  Maha^ 
raja  Dheraj  Mahatab  Cbund  Bahadoor  v.  Mussamut  Pearee 
Dossee  (1),   Shurfun    Bebee  v.    The  Collector   of  Sarun    (2), 

(1)  6  W.  R.,  Mis.,  61.  Ad  VIII  qf  1859,  *.  246— ^jrecirfuwi— Pcr- 

(2)  Befort  Mr.  Justice  Pkear  and  Justice  *^'  Hepresentative, 

Sir  C.  P.  Hobhouse,  Bart.  Messrs.  R.  E,  Twidale  and  C.  Ore- 

The  24«A  July  1868.  gory  for  the  appellant. 

SHURFUN       BEBEE  (Dbfbkdaht)  .,  ,          «-  »        ir-  x         A,r           j 

r.    THE  COLLECTOR  of    SARUN,  Bazoos  AwAen  Kuhore  Ghose  and 

RSPRfcSKNTiNa     THE  COURT     of  Jvggodanund     Mookerfee     for     the 

WARDS  (Plawtiff).*  respondent. 

*  Special  Appeal,  No.  707,  preferred  on  the  27th  March  1868,  against  the  decree  of  the 
Jttdge  of  Zilla  Sarun,  dated  the  90th  Deceniber  1867,  affirming  the  decree  of  the  Munsif 
of  Chuprab,  dated  the  15th  February  1869. 
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In  re  J.  B.  Barney  ( 1 ),  Haris  Chandra  Gupta  v.  Srimati  Shashi 
Mala  Qupti{2)y  aud  Kali  Charan  Gir  Gossain  v.  Bangski  Mohan 


1878 


Ambbrum- 

NIBSA 

Khatoos 


FBR  HOBSBIsr 

Chowdhbt. 


Thb  judgment  of  the  Court  was    in  1842,  among  other  mehals,  settled  jf  ^rr  Mozuf- 
deliv^ered  by  the  8  annas  share  with    Oopadhia's 

P^BAB,  J.-The  plaintiff  in  this  auit,    f'*^*"'  "  representing  the  proprietor, 

^11    •      ^u  i.  1.    •  •-.     ^— •  -.    ber    late    husband,    then    deceased. 

alleiring  that  he » owner  in  possession    ^        ^       „.,      *._  .       ,  .    .« 

^e         xu-  AC       o      «  -  -k™  «^  •    From  Oopadhia  s  widows  the  plaintiS 
of  one-third  of  an  8  annas  share  of  a     ,    .     ,    f  ,  .  ., .  , 

denied    by    purchase  the    one-third 

of  the  8  annas  share,  in  respect  of 


specified  mauza,  and  that  his  enjoy- 
ment thereof  is  menaced  by  reason 
of  the  defendant  having  attached  it, 
caused  it  to  be  sold,  and  then  himself 
purchased  it,  in  execution  of  a  decree 


which  he  sues. 

The  case  put  forward  by  the  de- 
fendant is  certainly  very  remarkable. 
With  one  exception  he  scarcely  con- 


held  by  him  against  a  third  person,  ,       ,..«.,- 

pr«,8  for  a  declaration  of  his,  the    twrenes  the  plamtaflTs  fact..    Hesaya 

I  •  j.'nft       •  1.x      r  t.'  .1    that  he  has  become  by  purchase  the 

plaintiff's,    right    of    ownership    and    .,_       ._  ,.,  ,.., 

possession.  . 

The  title  which  the  plaintiff  sets 

up  is  as  follows : — The  8  annas  share 

in    question   formerly    belonged     to 

one  Shahamut   All  Khan,    who,    by 

two  deeds  made  in  the  years   1810 

and  1813  respectively,  mortgaged  it, 

tinder  the  form  of  a  conditional  sale, 


holder  of  a  decree  which  was  obtained 
in  1836  against  the  heirs  of  Shahamut 
on  a  money  debt  of  the  latter,  and 
that  in  execution  of  that  decree  he,  in 
1866,  caused  the  rights  and  interest  of 
Nusseerut  (Shahamut's  third  son)  in 
the  mauza  in  question  to  be  attached 
and  sold,  and  at  that  sale  he  himself, 


to  Hinshal  Oopadhia.    Shahamut  had    ^J"*  decree-holder,  became  the  pur-. 


three  sons,  Hossein  Ali,  Soojut  Ali, 
and  Nusseerut;  and  in  1819  he  sold 
nearly  all  his  property,  including 
the  premises  mortgaged  by  the  deeds 
of  1810  and  1813,  to  his  two  eldest 
sons,  Hossein  Ali  and  Soojut  Ali. 
In  the  following  year,  1820,  these  two 
sons,  with  the  view  to  liquidating 
their  father's  debts,  entered  into  a  new 
arrangement  with  Oopadhia,  and, 
amongst  other  things,  got  him  to 
accept  a  fresh  mortgage  from  them  of 
the  8  annas  share,  in  lieu  of  the  origi- 
nal two  mortgages  of  the  same  given 
in  1810  and  1813.  Afterwards,  name- 
ly, in  1830,  Oopadhia  took  due  steps 
for  foreclosing  the  mortgage  against 
Hossein  and  Soojut,  and  obtained  his 
final  decree  for  foreclosure  in  1831. 
Subsequently  to  this  again,  it  appear- 
ing that  the  mauza  was  being  held 
free  of  payment  of  Qovernment  reve- 
nne,  the  Government  revenued  it,  and 


chaser.  Standing  thus  in  the  shoes  of 
Nusseerut,  he  maintains  that  the  plain- 
tiff has  not  made  out  a  right  to  posses- 
sion of  the  share  to  which  Nusseerut, 
as  one  of  Shahamut's  three  sons,  was 
entitled  in  the  8  annas  mauza,  sub- 
ject to  the  first  mortgage  transaction 
of  1810  and  1813  ;  because  the  sale  of 
1819  was,  he  avers,  a  fraudulent  trans- 
action between  the  father  and  the 
two  elder  brothers,  and  the  foreclo- 
sure effected  against  Hossein  and 
Soojut  in  1831  could  not  affect  Nussee- 
rut's  interests. 

It  appears,  further,  as  part  of  the 
facts  of  this  case,  that,  when  the  pro- 
perty in  suit  was  attached  in  1866  at 
the  defendant*s  instance,  in  execution 
of  his  decree  of  1836,  the  present 
plaintiff  duly  preferred  his  claim  to  it 
under  the  provisions  of  s.  246  of  Act 
yill  of   1859;  but  this   claim  was 

(1)  6  B.  L.  R.,  725.    (2)  Id.,  721. 
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1878        Das  Baboo  (1).     The  leading  case,  so  far  aa  report  is  concerDed 
AMBKRua.    on  the    point,    is    that    of  Sheikh    Wahid   AH    v.   Mussamut 

If  IBS  A 

Khatoon 

ifBKRMozuF-  disallowed  by  the  Court  which  was  have  been  not  properly  applied   bj 
^R  HossKiw  charged  with  the  execution  of  the  them  (see  s.  203,  Act  VIII  of  1869). 
decree.    And  thereupon  the  plaintiff  Now,  in  1866,  when  the  decree  was 
brought  this  suit.  sought  to  be  executed,  Shahamut  had 
I  cannot  help  thinking  that  there  been    dead  upwards    of  forty  years ; 
has  been  very    much  of  a  blunder  <and  it  is  literally  absurd  to  talk  of 
made  in  these  execution-proceedings,  there  being  at  that  time  any  property 
and  that  by  reason  thereof  the  plain-  seizable  as  belonging  to  him.    It  re« 
tiff*  has  been  placed  in  a  false  position,  mained,  tlien,  to  the  execution-creditor 
He  and  his  predecessors  have,  by  the  io  establish  that,  on  the  death  of  Sha- 
admission  of  the  defendant,  been  in  hamut,  property  of  his  passed  to  the 
the  enjoyment  of  this  property  as  of  defendants,  which  had  not  been  duly 
right  f9r  nearly  forty  years  ;  and  it  applied  by  them.    Upon  his  succeed- 
cannot  be  just  that,  because  the  de-  ing  in  doing  this,  he  would  become 
fendant   has    chosen   to    seize  it  in  entitled  to  ask  for  the  attachment  and 
execution  of  a  decree  against  a  third  sale  of  an  equal  amount  of  property 
person,  the  plaintiff*  should  be  reduced  belonging  to  the  defendant  or  defend- 
to  the  necessity  of  bringing  an  action  ants,   whom  he    had    shown    to    be 
to  defend  his  possession,  and  for  that  guilty  of  such  misapplication.    It  does 
purpose  to  prove  his  title,  as  if  he  not    appear    that    any    step    of  this 
were  seeking  to  get  it  out  of  the  hands  nature  was  taken,   and,  therefore,  no 
of  one  who  was  de  facto  holding  it  foundation  has  been  laid  upon  which 
with  a  presumptive  show  of  right,  the  execution -creditor  could  base  his 
The  truth  is,  as  it  seems  to  me,  that  claim   to  seize  the  right,   title,    and 
the  Court  which  issped    process    of  interest  of  his  judgment-debtors  in 
execution,  misapprehended  its  duty  in  any  property.     Under  this  view    of 
that    respect.     The  decree  of    1836  facts,  he    ought   not    to   have  been 
WAS  passed  against  certain  defendants,  allowed  to  seize  and  sell  Nusseerut*8 
including,  I  suppose,  Nusseerut,  not  as  rights  and  interests  in  the  property 
persons  individually  liable  thereunder,  which  is  lA  suit.    But,  moreover,  when 
but  as  representatives  of  Shahamut ;  the    decree    against    Nusseerut    and 
consequently,    by    the     present    law  others,   representatives  of  Shahamut, 
which    regulates    the    execution    of  was  sought  to  be  executed  in  1866, 
decrees,  and  which  did  so  in  1866,  the  Nusseerut  himself  had  long  been  dead, 
decree  could  be  executed  only  by  the  and  even,  supposing  that  his  own  pro- 
attachment  and   sale  of  property  of  perty  was.  originally  liable  to  satisfy 
the  deceased  Shahamut,  unless  the  de-  that  decree,  it  had  by  his  death  passed 
fendants  failed  to  satisfy  the  Court  to  other  hands,  and  effectually  changed 
that  they  had  duly  applied   all  such  owners.       The      execution-creditor's 
property   of  the    deceased    as    was  sole  resource  would  therefore  be  the 
proved  to  have  come  to  their  posses-  property  of  Nusseerut's  representa- 
sion,  in  which  case  the  decree  might  ives,    on   the  like    hypothesis    as  to 
be  executed  out  of  property  belong-  misapplication,  if  property  of  Nussee- 
ing  to  the  defendants  to  the  extent  of 
the  deceased's  property    proved    to  (1)  6  B.  L.  R.,  727. 
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Jumayi  (\),     In  that  case,   where   a   suit   had   been    brought        1878 
by  the  party   complaining  of  the  wrongful   sale  of  a  property    Amberuk- 

Khatook 

rut  came  to  their  hands,  as  was  made  seems  to  me  tbat  this  suit  should  be  Mkbr  Mozuf- 
in  the  case  of  Nusseerut,  when  treated  dealt  with  as  if  the  defendant  were  in  ^Cuowdhry* 
as  representative  of  Shahamut  (as.  the  position  of  plaintiff  seeking  to 
210  and  211  of  Act  VIU  of  1859);  establish  a  right  to  follow  the  nssets 
und  it  is  not  pretended  that  any  en-  of  Shahamut  into  the  hands  of  the 
quiry  has  been  held  as  to  whether  or  present  holder,  and  to  take  them  in 
not  anj  assets  of  Nusseerut  ever  came  satisfaction  of  Shahamut*s  debts, 
to  the  hands  of  his  representatives  The  onus  is  on  him  to  make  out  that 
now  on  the  record ;  and,  if  so,  to  what  he  hns  an  equitable  right  to  this  pro- 
extent  they  were  rightly  applied.  The  perty,  which  originated  either  at  the 
truth  is,  that  a  mistake  has  been  made  death  of  Shahamut,  or  which  sprung  up 
in  considering  that  certain  provisions  in*  conseqirence  of  the  decree  against 
of  Act  VIII  of  1859,  relative  to  ob-  Shahamut's  representatives,  and  has 
taining  execution  of  a  decree  against  survived  the  alienations  of  the  last 
a  living  judgment-debtor,  are  appli-  thirty  or  forty  years,  so  as  to  enable 
cable  where  execution  is  sought  after  him  to  assert  it  against  the  present 
the  judgment-debtor  is  dead.  While  plaintiff.  It  is  obvious  that  a  task  of 
the  man  is  alive,  property  belonging  this  kind  is  not  likely  to  be  an  easy 
to  him  may  be  in  the  hands  of  others  one  under  any  circumstances.  But 
than  himself,  and  hence  the  necessity  in  this  case  the  defendants  own  story 
of  some  such  provisions,  as  those  of  entirely  cuts  the  ground  from  under 
8.  246,  for  the  purpose  of  preventing  him.  He  does  not  pretend  that  there 
evasion  and  fraud.  But  by  the  is  in  the  plaintiff^s  bands  any  property, 
fact  of  the*  debtor*s  death  his  pro-  which  can  be  unconditionally  taken 
perty  passes  from  him.  It  may  be  in  satisfaction  of  a  decree  against 
that  it  will,  in  the  hands  of  the  trans-  either  Shahamut  or  Shahamut*s  repre- 
feree,  remain  still  liable  to  satisfy  the  sentatives.  All  he  says  amounts  to 
deceased's  debts  ;  but  if  so,  the  trans-  this,  namely,  that  the  right  of  Nussee- 
feree  for  the  same  reason  beqpmes  the  rut  to  redeem  the  property  in  suit  is 
representative  of  the  deceased  for  the  still  alive  ;  that  this  right  to  redeem, 
payment  of  those  debts,  and  the  pro-  considered  as  a  beneficial  interest 
per  mode  of  getting  at  such  property  in  the  land,  is  liable  to  be  taken  in 
of  the  deceased  as  he  holds,  is  to  put  execution  of  the  decree  against 
him  on  the.  record  in  the  place  of  the  Shahamut's  representatives;  that  it 
deceased  in  the  ordinary  mode,  which  has  been  so  taken ;  and  that  he  has 
would  necessitate  the  establishment  bought  it.  I  need  not  point  out  that 
of  his  representative  character,  or,  else,  even  if  all  this  be  correct,  it  does  not 
to  bring  a  regular  suit  against  him.  give  the  defendant  a  title  to  the  pro-* 
There  is  no  ground  for  treating  him  perty  which  is  the  subject  of  contest, 
as  if  he  were  holding  henami  for  the  According  to  this,  his  own  account,  he 
dead  man,  and  therefore  no  ground  for  has  bought  nothing  which  the  plaintiff 
acting  as  if  s.  246  applied.  has.  He  has  only  purchased  the  right 
Withtheseviewsandfindeed,  on  the  to  stand  in  Nusseerut's  shoes.  At 
state  of  the  case  as  it  is  disclosed  by 
the  representations  of  both  sides,  it  (1)  2  B.  L.  R.,  F.  B.,  73. 
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1878  beloDgiPg  to  her,  and  in  her  pouession  noder  the  circum- 
"^^^ima"'  Btancea  contemplated  in  &  246,  the  plaintiff  Mussamut  Jumayi, 
Khatoon  having  been  the  representative  of  the  original  debtor,  but 
Mbrr  Mozor-  claiming  to  hold  the  land  in  dispute  in  her  own  right, 
Chowohbt.  the  Chief  Justice,  with  the  concurrence  of  the  majority  of 
the  Court,  held  that  the  suit  would  lie,  and  that,  in  a  certain 
sense,  Mussamut  Jumayi  had  not  been  a  party  to  the  original 
suit.  It  appears  to  me  that  in  all  those  cases  some  confu- 
sion, and  a  great  deal  of  refining,  have  arisen  out  of  the  curi- 
ous practice  in  the  mofussil  of  suing  a  defendant  in  some 
"  capacity"  as  it  is  called.  The  Civil  Procedure  Code  in  s.  26 
prescribes,  that  amongst  the  particulars  which  a  plaint  is  to 
contain  are  the  name,  description,  and  place  of  abode  of  the 
defendant,  and,  in  the  body  of  the  plaint,  the  circumstances  out 
of  which  the  liability  of  the  defendant  is  to  be  established  must 
be  set  forth.  It  seems  to  me  very  inconvenient  that  the 
defendant  should  be  described  as  holding  some  capacity.  Where 
a  suit  is  brought  under  s.  203  of  the  Procedure  Code  against 
the  representative  of  a  deceased  person,  it  seems  to  me  that  the 
defendant  should  be  described  as  stated  in  s.  26,  and  the  plaint 
should  contain  an  allegation  that  he  is  the  representative  of 
such  a  deceased  person,  and  the  suit  is  brought  against  him  as 
defendant  on  that  account:  and  if  the  particulars  in  the  plaint 
are  made  out,  a  decree  will  pass  against  him  under  s.  203. 
S.  210  provides : — "  If  any  person  against  whom  a  decree  has 
been  made  shall  die  before  execution  has  been  fully  had 
thereon,  application  for  execution  thereof  may  be  made 
against  the  legal  representative  or  the  estate  of  the  person  so 
dying  as  aforesaid;"  and  6.211  says: — '^If  the  decree  be 
ordered  to  be  executed  against  the  legal  representative,  it  shall 
be  executed  in  the  manner  provided  in  s.  203  for  the  execu- 
tion of  a  decree  for  money  to  be  paid  out  of  the  property  of 
^  'a  deceased  person."  It  seems  to  me  that  the  present  case  is 
one  facing  precisely  under  those   terms.     It  was  sought  to 

most,  this  gives  him  a  right  to  sae  for  not  to  interfere  with  the  decision  of 

redemption,  and  he  has  no  sort  of  the  Lower  Appellate  Court,  and  that 

claim  to  the  judgment  in  this  suit.  this  appeal  should  be  dismissed  with 

For  these  reasons,  I  think,  we  ought  costs. 
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execute  flie  decree,  originally  obtained   against  Abdool  Ali,        ^^78 

against  Ameemnnissa  as  one  of  his  legal  representatives,  and    ^**","|^*" 

such  application  was,  and  must  Lave  been,  based  upon  the  ground     Khatook 

that  Ameerunnissa  was  in  possession  of  property  belonging  to  the  Mber  Mozuf- 

estate  of  Abdool  Ali,  which  property,  accordingly,  the  Court  was    Cuowdhry. 

asked  to  attach  with  a  view  to  sale.     Ameerunnissa's  answer  to 

that  application  being  that  she  held  that  property,  not  as  the 

legal  representative  of  Abdool  Ali,  but  in  her  own  right,  it 

appears  to  me  that  that  has  been  mistakenly  termed  a  setting 

up  of  a  claim  under  s.  246,  whereas  it  was  in  reality  the  answer 

of  Ameerunnissa  to  the  execution-creditor's  application.     This 

being  a  view  different  from  that  taken  in  previous  cases  by  this 

Court,  we  should  have  been  under  the  necessity  of  referring 

.the  matter  to  a  Full  Bench,  if  it  were  not  for  the  decision  of  the 

Judicial  Committee  in  the  very  case  of  Chowdry  Waited  Ali  v. 

Mussamut  Jumaee  (1),  in  which  an  appeal  was  made  against 

the  judgment  of  the  Full  Bench  already  referred  to.     In  that 

judgment  their  Lordships  say  that  ^^they  are  unable  to  assent  to 

some  of  the  reasons  on  which  the  High  Court  have  founded  their 

judgment."     They  proceed  : — "  It  is  obvious,  therefore,  that  a 

party  in  a  representative  character  is  so  distinctly  a  party  to  the 

suit,  that  under  certain  conditions  his  own  private  property  may 

be  attached  and  sold.  It  is  true,  that  to  fix  him  with  this  liability, 

it  must  be  shown  that  he  had  received  property  of  the  deceased, 

of  which  he  has  failed  to  prove  a  proper  disposition.    But  these 

things  are  all  cognizable  and  proper  to  be  ascertained  in  the 

suit  in  which  the  decree  is  made,  during  the  progress  of  the 

execution-proceedings  founded  upon  such  decree :"  and  I  should 

mention,  it   appears  to  me,  that  they  should  be  ascertained 

directly  under  application  under  ss.  210  and  211. 

Their  Lordships  then  intimate  that  they  would  not  have 
upheld  the  judgment  of  the  High  Court  if  it  rested  upon  such  a 
ground  alone,  but  that  they  consider  there  are  other  grounds 
upon  which  the  judgment  can  be  supported,  and  they  proceed 
to  state  what  those  were.  The  learned  Counsel  for  the  respond- 
ent represented  to  us  that,  in  these  circumstances,  the  observa- 

(1)  11  B.  L.  R.,  149. 

10 
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'^7^        tiong  of  their  Lordships  in  the  Judicial  Committee  as  to  whether 

^*MA  "*    *  party  in  a  representative  character  is  a  party  to  the  suit, 

Khatoox     ought  to  be  dealt  with  as  obiter  dicta,  and  he  stated  that  the  Lords 

Mrbr  Moziir-  of  the  Judicial  Committee  themselves  have  intimated  that  thev 

FBU  H08SBm  111.1 

Chowohut.   do  not  desire  that  any  observations  thrown  out  by  them  in  the 
course  of  judgment,  in  regard  to  matters  which  are  not  necessary 
for  the  decision  of  the  case  in  which  that  judgment  is  given,  should 
be  used  as  authoritative  opinions.     I  can  only  say  that  I  should 
have  some  hesitation  in  so  dealing  with  observations  deliberately 
made  by  their  Lordships  on  a  point  directly  arising  in  the  case, 
though  not,  perhaps,  necessary  to  the  decision.     It  appears  to  me 
that  in  that  particular  case  the  Judicial  Committee  had  abso- 
lutely declared  that  the  judgment  of  the  High  Court  could  not 
have  been  supported  but  for  other  facts,  which  they  proceeded 
to  state.    Be  that  as  it  may,  I  think  at  least  the  expression  of 
opinion  by  the  Judicial  Committee  does  so  far  relieve  us  from  the 
weight  of  authority  of  previous  decisions  of  this  Court,  that  we 
may  venture  to  act  upon  our  own  view  in  this  case.     I  have 
said  that  this  case  appears  to  me  to  come  under  ss.  210  and 
211.     Another  reason  which  makes  me  think  that  the  case  is 
not  one  under  s.  246,  is  that  the  first  sentence  of  that  sec- 
tion appears  to  exclude  such  a  case  as  this.     It  says : — ^^  In  the 
event  of   any  claim  being    preferred  to,  or  objection  ofiered 
against,  the  sale  of  lands,  or  any  other  immoveable  or  moveable 
property^  which  may  have  been  attached  in  execution  of  a  decree, 
or  under  any  order  for  attachment  passed  before  judgment,  as 
not  liable  to  be  sold  in  execution  of  a  decree  against  the  defend- 
ant, the  Court  shall,  subject  to  the  proviso  contained  in  the 
next  succeeding  section,  proceed  to  investigate  the  same  with 
the  like  powers  as  if  the  claimant  had  been  originally  made  a 
defendant  to   the  suit,   and  also  with  such  powers,  as  regards 
the  summoning  of  the  original  defendant,  as  are  contained  in 
s.  220."     Surely  that  section  could  never  have  been  intended  to 
apply  to  cases  in  which  the  objector  was  the  original  defendant. 
That  seems  to  show,  I  think,  conclusively^  that  where  a  party 
claiming  in  her  own  right,  although  sued  in  a  representative 
capacity  as  it  is  called,  has  had  a  decree  passed  against  her 
under  s.  203,  in  that  case  any  objection  of  her  in  her  personal 
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right  to  the  property  could  not  be  dealt  with  under  s.  246.        1878 


As  the  proceedings  under  sb.  210  and  211  are  to  be  dealt  with    Ambbrto- 
in  the  same  manner  as  those  under  s.  203^  it  appears  to  me  that     Khatoon 
the  same  principle  applies.     That  being  so^  the  case  appears  to  Hbbr  Mozuf- 
come  clearly  under  the  terms  of  s.  11^  Act  XXIII  of  1861^   Chowoubt. 
and  to  be  one  of  those  questions  between  the  parties  to  the  suit, 
and  relating  to  the  execution  of  decree,  which  are  to  be  deter- 
mined by  the  Court  executing  the  decree,  and  which  are  not  to 
be  the  subject  of  a  regular  suit. 

•  It  may  be  said  that  a  claimant  under  s.  246  sets  up  an  affir- 
mative case,  while  a  judgment-debtor  under  s.  203  or  s.  210  sets 
up  a  negative  case ;  but  this  is  a  shadow  and  does  not  affect  the 
real  substance  of  the*  matter.  I  think,  therefore,  that  in  this 
case  an  appeal  lies ;  and  if  an  appeal  lies,  we  must  consider 
whether  the  matter  has  been  properly  dealt  with  by  the  Court 
below.  It  appears  to  me  that  it  has  not  been  so  dealt  with ;  that 
the  real  issue  in  the  case  has  been  misconceived;  and  that  the 
Subordinate  Judge  has  declined  to  enter  into  the  evidence  which 
was  quite  material  on  the  subject  to  be  decided.  I  think  the  best 
course  would  be  to  frame  the  proper  issues  ourselves,  and  send 
them  to  the  lower  Court  for  finding  thereupon.  Accordingly, 
we  frame  the  following  issue  : — 

Whether*  the  property  which  has  been  attached,  and  which 
is  admittedly  in  the  possession  of  the  appellant,  is  a  property 
which  came  into  her  possession  as  part  of  the  estate  of  the 
deceased  Abdool  Ali  ?  On  this  issue  the  parties  will  be  at 
liberty  to  offer  any  evidence  they  think  fit. 


Appeal  allowed. 
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Before  Sir  Richard  Conchy  Kt,^    Chief  Justice^   Mr.  Justice   Olover^  and 

Mr,  Justice  Mitter. 

FA^^^14     L-P-I^-  BROUGHTON,  Admihwteatob-Gbhbbal  op  Bergal,  ard  Exb- 

^*  CUTOB   APPOINTED    URDEB    THB    WlLL  OF  THB  LATB   ABRAHAM    POGOSB 

(Defbrdaht)  r.  J.  G.  N.  POGOSE  and  arotbbb  (Plaintiffs).* 

Armenian  Will — ConitrucHon^ Devise — Absolute  Estate — 

JEstatefor  Life, 

An  Armenian  bj  l^is  will  in  the  Bengali  language  made  agifl  to  his  son* 
in  the  following  terms  z^o'^I  bequeath  to  il  as  salamati  my  talooks  (wnich  he 
named)  and  Rs.  6,000  in  cash.  He  shall  enjoj  the  profits  of  the  aforesaid 
talook.  On  his  demise  his  sons  shall  get.  The  mooktears  shall  make  over  to  the 
satisfaction  of  A,^*  Held  that  the  will  was  to  be  construed  according  to  equity 
and  good  conscience,  and  not  according  to  English  law.  The  rule  applicable 
was  that,  unless  a  contrary  intention  appeared,  the  estate  given  was  an  absolute 
one.    A  took  an  absolute  estate  under  the  devise. 

Nicholas  Ma.bcar  Fogose^  an  Armeoiaa  resident  of  Dacca, 
and  a  member  of  the  Armenian  church,  by  his  will,  made  in  the 
Bengali  language,  and  dated  the  22nd  Aghran  1236  (5th  Decem- 
ber 1829),  appointed  his  two  sons,  Gregor  and  Petruse,  mooktears, 
in  respect  of  all  his  estate  and  effects  whatsoever,  and,  subject  to 
certain  specific  gifts  and  legacies,  devised  and  bequeathed  to 
them,  and  on  their  deaths,  to  their  sous,  all  his  moveable  and 
immoveable  property,  in  the  following  terms : — 

"I  bequeath  to  Gregor  Baba  a  moiety  of  my  eutire  properties,  moveable, 
immoveable,  &c.,  aforesaid,  save  and  except  the  amount  of  salamati  and 
other  expenses  ;  and  the  other  moiety  to  Petruse  Bnba.  They  shall  not 
be  at  liberty  to  make  alienatious  by  sale  or  gift.  They  'shall  enjoy  the 
profits.  On  their  demise  their  sons  will  become  proprietors  of  the  shares 
of  their  respective   fathers.'' 

Among  other  provisions  in  the  will  were  the  following : — 

"  3.  I  have,  during  my  life,  allowed  maintenance  to  my  wife  and  sons. 
I  have  no  concern  whatever  with  their  debts  of  any  description.  They 
shall  not  be  at  liberty  to  sell,  or  cause  to  be  sold  by  auction,  my 
propdl'ties  immoveble  for  their  debts. 

*  Regular  Appeal,  No.  112  of  1872,  from  a  decree  of  the  Judge  of  Dacca, 
dated  the  15th  February  1872, 


I 

it 
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"4..  My  sons  shall  give  to  my  wife  Catherine  Bebee  the  sam  1878 
of  Rs.  25,000  as  salamati  (gift),  the  large  one-storied  house  in  Brooghtoh 
Sacheepandoripa,  formerly  occapied  by  A'msooddee  Buksh,  and  her  own  Pooosb. 
jewels  and  articles  as  may  be  forthcoming,  and  Rs.  200  per  mouth 
by  way  of  maintenance.  They  shall  not  demand  rent  of  my  pur^ 
chased  house  occupied  by  my  eldest  daughter  Mussamut  Madalook 
Bebee,  widow  of  the  late  Pitrus  Manook,  during  her  life.  My 
mooktears  shall  pay  for  the  repairs  of  the  said  house.  She  shall 
get  Rs.  30  per  month  by  way  of  maintenance,  and  the  howla,  which 
used  to  be  recorded  as  comprised  in  Joar  Rutuudee,  as  long  as  she  lives. 
^er  son  and  daughters  shall  receive  as  salamati  Rs.  3,000  at  Rs.  1,000 
each.  My  second  daughter  Shachee  Bebee,  and  her  husband  Johannes 
Manook  with  her  son,  shall  get  Rs.  11,000  as  salamati.  My  youngest 
daughter  Woochoo  Bebee,  and  her  huaband  Lucas  Gregor,  shall  receive 
Rs.  5,000.  They  (the  mooktears)  shall  pay  to  Sreemutty  Chumam, 
wife  of  my  son  Gregor,  a  salamati  of  Rs.  1,000,  and  to  Sreemutty 
Akchapur,  wife  of  Petruse  Baba,  a  salamati  of  Rs.  600.  They  shall 
pay  Archbishop  Pogose  a  salamati  of  Rs.  3,000,  and  to  Sreejoot 
Duor  Mookurun,  minister  of  our  Dacca  church,  a  salamati  of  Ra.  500  ; 
and  shall  purcliase  a  house,  or  laud,  of  the  value  of  Rs.  5,000,  for  the 
expenses  of  the  holy  church,  so  that  the  minister  of  the  church  for  the 
time  being,  who  may  offer  grand  mass  in  my  name  every  Wednesday, 
may  be  paid  out  of  the  profits  thereof.'' 

Then  caxDO  the  following  bequest  to  Abraham^  or  Abram^ 
Pogose,  an  illegitimate  son  of  the  testator^  with  reference  to 
which  the  present  suit  was  brought: — 

"  I  bequeath  to  Abram  Buba  as  salamati  my  (alook  Joar  Narain  Pasha, 
in  the  district  of  Backergunge,  and  Joar  Sliinghosree  and  Shakchoota, 
and  Kismut  Bhoosa  Barree,  together  with  Bangalkandee  and  Nagor- 
kandee,  in  the  district  of  Mymensingh,  and  Rs.  6,000  in  cash.  He 
shall  enjoy  the  profits  of  the  aforesaid  talook.  On  his  demise  his  sons 
shall  get.  The  mooktears  shall  make  over  to  the  satisfaction  of  Abram 
Baba." 

In  a  subsequent  part  of  the  will  was  another  bequest  to 
Abraham^  which  ran  as  follows  : — 

I  bequeath  to  Abram  Baba  as  salamati  the  one-storied  house  which 
I  am  getting  ^constructed  immediately  on  the  north  of  the  road  in 
JlohuUa  Pakertolee,  formerly  belonging  to  Johannes  Manook." 

At  the  time  of  his  father's  death,  Abraham  Pogose  only  had 
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t^8       an  illegitimate  son,  named  Oabriel«  who  eubsequently  died,  leav- 
Brouohtok  ing  five  children. 

PooosB.  Abraham  Pogose  died,  having  made  a  will  whereby  he  pur- 
ported to  deal  as  absolute  owner  with  the  property  left  him 
by  his  father,  and  whereof  he  appointed  the  defendant  executor, 
and  the  defendant  in  that  capacity  took  possession  of  his  estate. 

The  present  suit  was  brought  by  the  sons  of  Gregor  and 
Petruse  Pogose  against  the  defendant  as  such  executor  for  posses- 
sion of,  or  a  declaration  of  their  title  to,  the  property  mentioned 
in  the  first  devise  to  Abraham,  on  the  ground  that,  under  the 
will,  Abraham  took  only  a  life-estate,  the  devise  over  being 
inoperative  as  he  died  without  issue. 

The  defendant,  on  the  other  hand,  contended  in  his  written 
statement  that  the  devise  to  Abraham  Pogose  was  an  absolute 
and  valid  gift,  without  any  reservation  for  the  testator  and  his 
heirs  of  any  right  or  interest  in  the  property  devised  ;  that  the 
words  of  the  devise  over  were  mere  surplusage ;  that  the 
statement  that  Abraham  Pogose  died  without  issue  was  incorrect, 
inasmuch  as  Gabriel  Pogose  had  been  acknowledged  and  recog- 
nized by  the  testator  in  his  lifetime  as  the  son  of  Abraham ;  that 
the  testator  had  no  intention  to  exclude  Gabriel  from  the  inherit- 
ance, but  meant  to  refer  to  him  in  the  devise  over  to  Abraham's 
sons ;  and  that  there  was  nothing  in  the  will  to  prevent  Abraham 
Pogose  from  conveying  away  the  properties  devised  to  him  as 
salamatt^  or  from  disposing  of  them  by  will. 

The  Judge  of  Dacca  dismissed  the  plaintiff's  suit,  holding 
that  Abraham  had  only  an  estate  for  life  under  his  father's  will, 
and  that  inasmuch  as  he  died  without  legitimate  issue,  the 
devise  over  to  his  sons  failed. 

From  this  decree  the  plaintiff  appealed  to  the  High  Court. 

Mr.  Woodroffe  (with  him  Messrs.  Berners,  Sanderson,  and 
Upton)  for  the  appellant. 

The  Advocate- General,  offg.  (Mr.  Paul)  (with  him  Mr. 
C  Gregory  and  Baboo  Kalimohun  Doss)  for  the  respondents. 

Mr.  Woodroffe. — Abraham  took  an  absolute  interest  under 
the  will,  the  property  being  given  to  him  as  salamati,  which 
means  an   absolute  gift  or  present      The  land  and  the  sum 
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of  Rs.  6,000  were  given  in  the  same  clause  of  the  will,  1873 
but  it  is  not  pretended  that  Abraham  only  got  a  life-  Broughtow 
interest  in  the  money.  Upon  the  evidence  it  is  clear  that  the  Pogobb. 
testator  and  his  family  treated  and  spoke  of  Abraham  as  the 
son  of  the  testator,  and  recognized  Gabriel  as  Abraham's  son ; 
and  there  is  nothing  either  in  the  evidence,  or  in  the  will,  to  show 
that  the  testator  intended  to  give  Abraham  only  a  life-estate. 
The  words  of  the  gift  over  are  mere  surplusage.  The  expres- 
sion ^'  on  his  demise"  is  a  liberal  translation  of  the  words  ^^  when 
he  is  no  more,^'  which  occur  frequently  in  Bengali  wills  where 
no  succession  of  estates  is  intended.  From  the  rest  of  the  will, 
it  is  clear  that  the  testator  well  knew  how  to  create  a  life-estate, 
witness  the  gift  to  his  eldest  daughter :  again  in  the  gift  to  his 
sons  the  testator  impeses  a  restraint  on  alienation,  whereas  there 
is  no  such  restriction  in  the  devise  under  consideration.  The 
only  question  in  the  case  is  as  to  the  rule  of  construction  to  be 
applied  to  the  will  of  an  Armenian.  It  is  submitted  that  it  must 
be  construed  according  to  principles  of  natural  justice;  and 
not  according  to  the  technical  rules  of  English  law.  Barlow  v. 
Orde  (1);  but  even  were  the  latter  held  to  apply,  under  the  rule 
in  Shelley's  case,  Abraham  would  take  an  absolute  estate. 

The  Advocate^  General  for  the  respondents. — The  gift  of  land  to 
Abraham  is  cut  down  to  a  life-estate  by  the  devise  over  to  his  sons, 
and  by  the  words  *^  he  shall  enjoy  the  profits,"  which  amount  by 
implication  to  a  restraint  on  alienation.*  When  the  testator 
intended  to  give  an  absolute  interest,  he  framed  his  gift  in  a 
different  way ;  thus  the  gift  of  the  Bs.  6,000,  although  made  in 
the  same  clause  of  the  will,  and  the  gift  of  the  house  in  a  later 
clause,  are  without  any  words  of  limitation  or  restriction. 
[MiTT£B,  J. — In  the  case  of  the  bequest  to  his  eldest  daughter, 
the  testator  expressly  gave  a  life-estate].  A  life-estate  may  be 
created  by  the  words  *'for  life"  or  by  any  other  words  which 
indicate  the  testator's  intention '  that  the  object  of  the  gift  was 
to  take  a  life-interest  only,  as  for  instance  "  until  death,"  or 
''on  his  demise,"  or  ''when  he  shall  be  no  more."    Gabriel, 

(1)  5  B.  L.  B.,  1. 


78  BENGAL  LAW  REPORTS.  (TOL.  Xn. 

1873  being  lUegiUmate,  would  not  take  as  Aputtro  (son)  the  word  used 
Brouohton  in  the  will.  Christian  marriage  entails  the  exclusion  of  illegi- 
PoooaE.  timate  children.  The  fact  that  the  testator  knew  that  Abraham 
had  a  son  makes  no  difference;  Godfrey  v.  Davis  (1);  and  the 
use  of  the  plural  number  in  the  devise  over  to  Abraham's  sons 
shows  that  the  testator  did  not  refer  to  Gabriel.  In  Barlow  v. 
Orde  (2)y  the  illegitimate  children  were  expressly  named. 
Principles^  of  natural  justice  may  be  applied  to  all  relations 
between  man  and  man  arising  from  contract  or  tort^  but  rights 
of  succession  and  the  like  must  be  governed  by  some  substantive 
law.  The  Hindu  and  Mahomed  an  laws  being  inapplicable  to 
this  case,  it  must  be  decided  according  to  the  modified  form  of  the 
English  law  which  constitutes  the  territorial  law  of  India,  The 
Secretary  of  State  v.  The  Administrator^ General  of  Bengal  (3) ; 
thus  in  Musleah  v.  Musleah  (4),  the  English  law  of  inheritance 
was  applied  in  the  case  of  a  Jew  who  died  intestate,  with  respect 
to  his  property  in  the  mofussil. 

Baboo  Kalimohun  Doss  on  the  same  side. 

Mr.  Woodroffe  in  reply. — When  after  a  bequest  words  are 
used  that  are  repugnant  to  the  gift,  they  are  of  no  effect— 
Doe  d.  Cotton  v.  Stenlake  (5)^  Lord  EUenborough  there 
said : — *'  The  words  *  during  their  lives,'  after  the  devise  to  the 
daughter  and  her  heirs,  is  merely  the  expression  of  a  man 
ignorant  of  the  manner  of  -describing  how  the  parties  whom  he 
meant  to  benefit  would  enjoy  the  property."  Where  a  testator 
uses  the  expression  *^  in  case  of  death,"  the  question  is  whether 
he  means  "  at  or  from,"  so  as  to  restrict  the  prior  bequest  to  a 
life-interest,  the  general  rule  being  that,  where  the  bequest  is 
simply  to  a  person,  and  in  case  of  his  death  to  another,  that  the 
first  takes  absolutely  (6).  In  cases  like  the  present,  the  lex 
personalis  must,  if  possiMe,  be  ascertained — Rewun  Per  sad  v. 
Mussumat  Radha   Beeby   (7).      Though   the   opposite   of  this 

(1)  6  Vcs.,  43.  (5)  12  East.,  515,  at  p.  517. 

(2)  5  B.  L.  R.,  1.  (6)  2  Jar.  on  WiUs,  3rd  ed.,  708. 

(3)  1  B.  L.  R.,  O.  C,  87.  (7)  4  Moore's  I.  A.,  137. 

(4)  1  Boul.,  234. 
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geems  to  be  laid  down  by  Markby,  J.,   in    The   Secretary  of        1873 
State  V.    The  Administrator^ General  of  Bengal  (1),  but  it  would    i^RouoHxoN 
appear  that  Markby,  J.>  went  much  further  than  was  necessary      Pooosb. 
in  that  case,  and  his  opinion  is  inconsistent  with  expressions 
of  the  Privy  Council  in  Abraham  v.  Abraham  (2). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts  shortly,  proceeded): — 
The  question  between  the  parties  depends  upon  the  construction 
which  is  to  be  put  upon  the  will  of  Nicholas  Marcar  Pogose. 

As  there  seemed  to  be  some  doubt  whether  the  translation  of 
the  will  in  the  paper  book  was  accurate,  we  have  had  the  will 
again  translated. 

The  terms  of  the  bequest  to  Abraham  Pogose  are  as  follows  : — 
(His  Lordship  read  the  clause,  antey  p.  75,  and  continued). — 
We  have  to  construe  this  will  according  to  equity  and  good 
conscience.  The  testator  does  not  appear  to  have  been  a 
person  whose  will  would  have  to  be  construed  according  to 
the  English  law,  and  the  rule  I  think  we  ought  to  accept 
is,  that,  unless  a  contrary  intention  appears,  we  should  consider 
that  the  estate  given  is  an  absolute  one.  That  is  the  rule 
which  has  been  made  the  law  of  England  by  the  Legislature  in 
the  Wills  Act,  and  it  is  admitted  by  all  persons  to  be  a  most 
salutary  canon  of  interpretation  of  wills.  The  fact  that  the 
Legislature  has  considered  it  right  to  enact  it  as  a  rule  of 
interpretation  in  England  speaks  most  strongly  in  its  favor ;  and 
it  has  been  adopted  in  this  country  with  regard  to  certain  wills 
by  8.  23  of  Act  XXV  of  1838.  Certainly,  when  we  have  to 
construe  a  will  made  by  this  person,  we  ought  not  to  apply  the 
technical  rule  of  English  law  that,  where  there  were  no  words  of 
inheritance,  the  estate  was  only  to  be  a  life-estate. 

Then,  applying  to  what  the  testator  has  said  the  rule,  that  we 
must  consider  the  estate  to  be  absolute  until  a  contrary  intention 
appears,  let  us  see  whether  it  can  be  said  'that  a  contrary 
intention  appears.     He  bequeaths  the  talooks,  and  Bs.  6,000 

(1)  1  13.  L.  R.,  0.  C,  87.  (2)  9  Moore's  I.  A.,  196. 
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1878 in  cash.     If  we  stop  here,  we  cannot  say  that  his  intention  was 

Bbouohtoit  anything  else  than  to  give  the  property  absolutely ;  because  we 
P0008B.  cannot  suppose  that  he  intended  to  give  the  Bs.  6^000  in  cash 
otherwise  than  absolutely.  He  did  not  intend,  to  give  only  a 
life>iuterest  in  it^  and  yet  it  is  in  the  same  bequest  as  the  talooks. 
We  should  not  be  justified  in  saying  that,  when  he  included  all 
in  one  bequest,  he  meant  by  the  words  *^  I  bequeath  "  to  give 
the  talooks  for  life  only,  and  the  cash  absolutely.  The  fair 
meaning  of  this  part  of  the  bequest  seems  to  me  to  be  that  he 
intended  to  give,  and  considered  he  was  giving,  the  property 
absolutely  to  Abram  Baba,  who  apparently  was  his  natural  son. 

Then,  do  the  words  which  follow,  "  He  shall  enjoy  the  profits 
of  the  aforesaid  talook,  on  his  demise  his  sons  shall  get,"  show 
an  intention  to  limit  the  gift,  which  had  been  made  in  the 
previous  part  of  the  sentence,  to  a  life-estate  ? 

It  appears  that,  when  the  will  was  made,  Abraham  Pogose  had 
only  one  son,  and  that  apparently  not  legitimate.  The  testator 
may  have  intended  to  include  him  by  the  term  *^  sons,"  but 
apparently  he  did  not  intend  this  particular  son  to  be  the  sole 
object  of  his  bounty.  If  he  had,  there  might  have  been  some 
pretence  for  saying  that  he  meant  the  property  to  be  enjoyed  by 
the  father  for  life,  and  afterwards  by  the  son.  But  he  says  that 
after  his  demise  ''  his  sons  shall  get,"  referring  to  the  succession 
which  after  Abraham  Pogose's  death  would  naturally  take  place, 
if  he  did  not  part  with  the  property  in  his  lifetime,  which  the 
testator  probably  thought  was  not  likely  to  happen.  I  think 
these  words,  instead  of  showing  an  .intention  on  the  part  of  the 
testator  to  give  to  Abraham  Pogose  the  talooks  for  his  life  only, 
and  make  a  gift  by  the  will  to  such  sons  as  Abraham  Pogose 
should  have,  only  describe  what  the  testator  thought  would 
really  follow  from  what  he  h^d  done. 

The  case  which  Mr.  WoodrofFe  quoted.  Doe  d.  Cotton  v.  Sten- 
lake  (1),  resembles  the  present.  There  it  was  a  devise  to  a 
daughter  and  her^ heirs  during  their  lives :  and  it  seems  to  have 
been  conteiided  that  the  devisees  were  to  take  life-interests  in 
succession,  but  Lord  Ellenborough   said  that  he  considered  the 

(I)  12  East.,  515. 
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words  were  merely  the  expression  of  a  man  ignorant  of  the        1873 
manner  of  describing  how  the  parties^  whom  he  meant  to  benefit,  Broughton 
would  enjoy  the  property ;  for  whatever  estate  of  inheritance  the     Pogosb. 
heirs  of  his  daughter  might  take,  they  could  in  fact  only  enjoy 
the  benefit  for  their  lives.     I  think  we  cannot  say  that  there  is, 
in  this  will,  an  expression  of  an  intention  that  Abraham  Fogose 
should  take  other  than  an  absolute  estate  in  this  property. 

It  is  true  that,  in  a  subsequent  part  of  the  will,  there  is  another 
bequest  to  him  of  a  house.  It  is : — "  I  bequeath  to  Abram  Baba 
as  salamati  the  one-storied  house  which  I  am  getting  constructed 
immediately  on  the  north  of  the  road  in'  Mohulla  Pakertolee,  for- 
merly belonging  to  Johannes  Manook."  Here  there  are  not  such 
words  as  were  used  in  the  previous  bequest.  But  I  do  not  think 
that  the  omission  to  say  anything,  in  that  part  of  the  will,  about 
the  taking  the  profits  for  his  life,  is  sufficient  to  lead  us  to  think 
that,  in  the  former  part,  those  words  were  introduced  with  the 
intention  of  creating  a  life-estate  only.  There  seems  to  be  no 
reason  for  thinking  that  the  testator  intended  to  make  any  such 
distinction  between  the  two  properties  which  he  was  bequeathing 
to  Abraham  Pogose.  That  he,  or  the  person  who  drew  the  will 
for  him,  was  acquainted  with  the  expression  "  during  the  life," 
and  might  have  used  it  if  the  intention  had  been  to  give  only  a 
life-estate,  is  clear  from  another  part  of  the  will,  where  the 
words,  "  during  her  life-time,"  are  used  with  reference  to  a  gift 
to  his  daughter. 

I  think,  therefore,  applying  to  this  will  what  I '  have  said  I 
consider  to  be  the  rule  of  interpretation  which  a  Court  of  Equity 
ought  to  adopt,  that  the  estate  was  an  absolute  one,  and  that  the 
plaintiff's  suit  must  consequently  be  dismissed.  The  decree 
of  the  lower  Court  will  be  reversed,  and  the  plaintiff's  suit 
dismissed  with  costs  in  both  Courts. 

As  Hitter,  J.,  is  not  present,  I  have  to  add  that  he  concurs  in 
this  judgment. 

Appeal  allowed. 
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Before  Mr.  Justice  Pkear  and  Mr.  Justice  Ainslie. 
JtmeA.,  BIBBE  SOHODWA  ahd  others  (Plairtiffs)  v.  M.  SMITH, 


(Defendant).* 

Right  of  Occupancy — Zemindar  and  Ryot — Ryofs  Power  to  transfer — Mesne 

Projits. 

A  right  of  occapancj,  wbich  is  not  transferable,  is  merely  a  right  on  the 
part  of  the  person  entitled  to  it,  to  occupy  and  till  the  soil  either  by  himself  or 
by  persons  dependent  on,  or  subordinate  to,  him,  e^,^  his  servants,  lessees,  or 
licensees.  Therefore,  where  a  non-transferable  right  of  occupancy  was 
transferred,  and  the  transferee  was  in  actual  possession  of  the  soil,  tilling-  and 
using  it  for  his  own  benefit :  Held  that  the  zemindar  had  a  right  of  suit 
against  the  transferee  to  recoyer  possession  of  the  land. 

He  was  also  entitled  to  recoyer  as  damages  so  much  of  the  zemindar*s  rents 
and  profits  as  the  defendant  had,  while  in  possession,  been  the  means  of 
preventing  the  zemindar  from  receiving. 

This  was  a  suit  for  possession  of  several  parcels  of  land  in 
Mauza  Gopaulpore.  In  the  plaint  it  was  alleged  that  Mussa- 
mut  Sohodwa,  the  principal  plaintiff,  was  the  malik  of  an  eight 
annas  patii  in  Mauza  Gopaulpore ;  that  she  formerly  let  it 
in  ticca,  for  a  term  of  years  which  expired  in  1272  (1865-66), 
to  one  Chowdry  Jugdeo  Narain  Sing,  and  that  the  defendant 
became  a  katkinadar  under  him;  that  the  defendant,  taking 
advantage  of  his  position  as  katkinadar,  contrived,  during  the 
existence  of  the  ticca  lease,  to  get  possession  of  the  lands 
in  dispute,  and  procured  kabalas  to  be  executed  in  his  favor 
by  the  ryots,  which  kabalas  purported  to  convey  to  him 
the  right  of  cultivation,  but  it  was  alleged  these  kabalas  were 
inoperative  to  transfer  to  him  any  right  to  the  soil  for  four 
reasons:  1st,  because  the  right  of  cultivation  of  the  tenants 
was  not  transferable ;  2ad,  that  the  ryots  who  executed  the 
kabalas  had  no  right  of  occupancy ;  3rd,  that  the  right  of 
cultivation  could  not  be  transferred  without  the  permission  of 

•  Special  Appeal,  No.  777  of  1872,  from  a  decree  of  the  Officiating  Judge 
of  Tirhoot,  dated  the  5th  February  1 872,  reversing  a  decree  of  the  Subordinate 
Judge  of  that  district,  dated  the  27th  July  1871." 
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the  landlord ;  and  4th,  that  some  of  the  r jots,  who  had  executed 
the  habalas  in  favor  of  the  defendant,  were  not  ryots  or  occu- 
piers of  land  within  the  patti.  It  was  further  stated  that  the 
defendant  ought  to  have  ceded  possession  of  the  property 
on  the  determination  of  Jugdeo's  term,  but  that  he  refused,  when 
required,  to  give  possession  to  the  plaintiffs,  and  that  he 
remained  in  wrongful  possession.  The'  plaintiff  sought  to  set 
aside  the  kabalas  and  to  recover  possession  of  the  lauds  in 
dispute  with  mesne  profits.  The  defendant,  while  admitting 
that  he  was  in  actual  possession  of  the  land,  and  also  admitting 
the  title  of  the  principal  plaintiff  as  alleged  by  her  and  the 
termination  of  the  ticca  lease,  stated  that  he  obtained  possession 
of  the  land  by  virtue  of  the  kabalas  which  the  plaintiffs  ques- 
tioned, and  he  maintained  that  these  gave  him  a  good  title  to 
cultivate  the  soil,  and  to  retain  possession  against  the  plaintiff. 

In  support  of  bis  contention  that  the  ryots,  his  vendors,  had 
transferable  rights,  the  defendant,  besides,  parol  evidence,  put 
in  certain  original  pottas  under  which  some  of  the  transferring 
ryots  claimed  rights  of  occupation,  and  also  put  in  a  number  of 
sale  certificates,  which,  however,  were  with  respect  to  sales  in 
execution  at  the  instance  of  the  zemindar. 

The  Subordinate  Judge  held  that  only  three  of  the  defend- 
ant's vendors  had  a  right  of  occupancy,  and  that  only  over  a 
small  portion  of  the  land  in  dispute,  and  that  such  right  was 
not  transferable.  He  accordingly  --passed  a  decree  in  favor  of 
the  plaintiffs. 

On  appeal  the  Judge  held  that  the  vendors  of  the  defendant 
were  ryots  who  had  rights  of  occupancy,  which  were  transferable, 
over  all  the  parcels  of  land  in  dispute ;  that  the  pottas  aud 
receipts  filed  by  defendant  proved  the  case  set  up  by  him ;  that 
the  sale  of  the  tenures  did  not  create  a  forfeiture ;  and  that  the 
plaintiff  could  continue  to  look  to  the  defendant's  vendors  for 
rent,  but  was  not  entitled  to  recover  possession  of  the  land. 
He  accordingly  dismissed  the  plaintiff's  suit 

The  plaintiffs  appealed  to  the  High  Court. 

Mr.  Woodroffe  (Mr.  C.  Gregory  and  Baboo  Chunder  Madhub 
Ghose  with  him)  for  th^  appellants. 
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The  Advocate^ General,  offg.  (Mr.  Paul)  (Mr,  Twidale  and 
Moonehee  Mahomed  YusoofYniYi  him)  for  the  respondent 

Mr.  Woodroffe  contended  that  a  right  of  occupancy  was  not 
transferable — Ajoodhya  Persaud  v.  Mussamut  Imam  Bandi 
Begum  (1).  The  plaintiffs  are  entitled  to  eject  the  defendant 
as  he  is  holding  without  any  right — Suddye  Purira  v.  Boistub 
Purira  (2).  There  was  no  evidence  to  show  that  a  right  of 
occupancy  is  transferable  by  custom^  or  can  be  sold  without  the 
zemindar's  consent  The  certificates  of  sale  put  in  relate  to 
sales  held  at  the  instance  of  the  zemindar. 

The  Advocate-General. — The  plaintiffs  have  not  proved 
their  title  to  recover  khas  possession.  There  is  no  evidence 
of  relinquishment  on  the  part  of  the  ryots  who  sold  their 
tenures  to  the  defendant.  Sale  of  a  tenure  is  not  an  aban- 
donment or  relinquishment  of  a  jote.  It  is  only  upon  the 
relinquishment  of  a  jote  that  a  zemindar  is  entitled  to  khas 
possession.  If  the  ryots  had  sub-let  the  lands  in  dispute^  the 
zemindar  could  not  have  sued  for  khas  possession.  If  according 
to  law  nothing  has  passed  under  the  sale^  then  the  tenure  is  in 


(1)  Case  No.    2609    of   1866,  31  st 
May  1867. 

(2)  Befom  Mr,    Justice  Kemp  and 

Mr,  Justice  Olover, 

The  lOth  March  1870. 

SUDDYE    PURIRA     akd    others 
(Plaintiffs)  v.  BOISTUB  PURIRA 

AND  OTHEBS  (DjBFJBNDANTS.)* 

Baboo   Umbica  Churn  Banerfee  for 
the  appellants. 

Baboo  Mohindro  Lai  Mitter  for  the 
respondents. 

Thb  judgment  of  the  Court  was  de- 
livered by 


Kemp,  J.— We  think  there  is  no 
ground  for  this  special  appeal. 
The  plaintiff  has  got  a  decree  in  both 
Courts  to  the  effect  that  the  transfer 
of  the  tenure  by  the  defendant,  who 
was  his  ryot,  to  a  third  party,  was 
invalid,  inasmuch  as  it  was  not  a 
transferable  tenure,  and  was  made 
without  the  consent  of  the  plaintiff, 
the  superior  holder.  The  plaintiff  is 
therefore  entitled  to  look  to  the  for- 
mer tenant  for  the  rent ;  and  as  the 
parties  revert  to  their  former  status, 
he  is  not  entitled  to  khas  possession. 
He  is  simply  entitled  to  look  to  the 
former  tenant  as  the  party  liable 
for  the  rent,  and  not  the  transferee. 
The  appeal  is  dismissed  with  costs. 


*  Special  Appeal,  No.  2290  of  1870,  from  a  decree  of  the  Judge  of  Cuttack,  dated  the 
29th  Jane  1870,  modifying  a  decree  of  the  Munsif  of  that  district,  dated  the  I9th  February 
1870.  • 


Smitit. 
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existenee,  and  consequently   the   zemindar    has    no    right    to        i873 
recover  khas  possession.     [AiNSLifi^  J. — Has  not  the  zemindar       Bxber 
a  right  to  put  the  defendant  to  the  proof  of  his  title?]     The      ^  v. 
zemindar  can  have  no  such  right  in  this  case,  as  the  ryots  M^ho 
hare  sold  their  tenures  to  the  defendant  have  still  an  existing 
right  to  hold  the  laud. 

Mr.  Woodroffe  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Pheas,  J.  (who,  after  stating  the  nature  of  the  suit  and 
pleadings  as  above,  continued). — In  the  situation  thus  taken  up 
by  the  parties  to  the  suit,  it  became  incumbent  on  the  defendant 
to  prove — 

1*^. — ThQ  factum  of  conveyance  to  him  of  the  right  of  cultiva- 
tion upon  which  he  relies. 

2nd, — That  the  conveying  parties  respectively  possessed  such 
a  right  of  cultivation,  as  they  could  lawfully  transfer  to  him 
without  the  assent  of  the  zemindar. 

A  preliminary  question  was  raised  at  the  trial,  namely,  whether 
on  the  allegations  of  the  plaintiff  she  had  any  right  at  law  to 
claim  possession  of  the  land  from  the  defendant.  .  It  was  argued 
in  substance  that  tHe  transfer  by  the  ryots  of  their  occupation 
rights  to  the  defendant,  even  if  illegal,  did  not  amount  to  aban- 
donment of  the  soil ;  that  at  most  it  was  a  void  and  inoperative 
act,  a  mere  attempt  to  transfer,  and  that,  consequently,  so  far  as 
the  plaintiff  was  concerned,  the  transferring  ryots  were  still  in 
occupation  of  the  soil,  and  responsible  for  the  rents  ;  if  it  suited 
them  for  any  reason  to  give  the  defendant  leave  and  license  to 
use  their  land,  tlie  plaintiff  could  not  complain. 

As  the  authorities  stand,  this  question  seems  to  be  one  of 
some  nicety,  and  in  considering  it  there  is  need  to  bear  in  mind 
that  the  relations  between  the  zemindar  and«the  ryot  are  not 
generally  the  same  as  those  between  the  English  landlord  and 
tenant.  No  doubt,  the  zemindar  has  been  made  by  legislative 
enactment  the  proprietor  of  the  land  which  forms  his  zemindari; 
and  as  regards  his  khamar,  nyjote^  or  seer  land,  it  may  be  taken 
that  the  cultivator  of  the  soil  has  generally  no  other  rights  than 
those  which  he  obtains^  as  a  tenant,  by  contract  with  the  zemin- 
dar ;  but  with  regard  to  the  ryotti  lands,   which  constitute  the 
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bulk  of  the  zemindari^  it  is  much  otherwise.  There,  while  the 
zemindar  is  still  proprietor  of  the  land,  the  ryots  of  the  village, 
as  tha  combined  effect  of  custom  and  legislation,  have  in  most, 
if  not  in  all,  cases,  some  right  to  cultivate  the  ryotti  land  of  the 
village,  which  is  altogether  independent  of  the  zemindar,  and 
which,  in  the  case  of  a  ryot  having  a  right  of  occupation,  is  a 
right  to  occupy  and  use  the  soil  quit^  irrespective  of  any  assent 
or  permission  on  the  part  of  the  zemindar.  This  right,  resting 
upon  legislation  and  custom  alone,  is  not  derived  from  the  general 
proprietary  right  given  to  the  zemindar  by  the  Legislature,  but 
is,  as  I  understand,  in  derogation  of,  and  has  the  effect  of  cutting 
down  and  qualifying,  that  right.  I  may  say  that,  in  my  concep- 
tion of  the  matter,  the  relation  between  the  zemindar's  right,  and 
the  occupancy  ryot's  right,  is  pretty  much  the  same  as  that  which 
obtains  between  the  right  of  ownership  of  land  in  England,  and 
the  servitude  or  easement  which  is  termed  profit  a  prendre ; 
although  I  need  hardly  say  the  ryot's  interest  is  greatly  more 
extensive  than  a  profit  d  prendre.  It  appears  to  me  that  the 
ryot's  is  the  dominant,  and  the  zemindar's  the  servient  right. 
Whatever  the  ryot  has,  the  zemindar  has  all  the  rest  which  is 
necessary  to  complete  ownership  of  the  land ;  the  zemindar's 
right  amounts  to  the  complete  ownership  of  the  land,  subject  to  the 
occupancy  ryot's  right,  and  the  right  of  the  village,  if  any,  to  the 
occupation  and  cultivation  of  the  soil,  to  whatever  extent  these 
rights  may  in  any  given  case  reach.  When  these  rights  are 
ascertained,  there  must  remain  to  the  zemindar  all  rights  and 
privileges  of  ownership  which  are  not  inoonsistent  with,  or 
obstructive  of  them.  And  amongst  other  rights  it  seems  to  me 
clear  that  he  must  have  such  a  right  as  will  enable  him  to  keep 
the  possession  of  the  soil  in  those  persons  who  are  entitled  to  it, 
and  to  prevent  it  from  being  invaded  by  those  who  are  not 
entitled  to  it. 

Starting  from  this  position  let  us  return  to  the  question 
proposed.  Do  the  facts  upon  which  the  plaintiff  relies  consti- 
tute a  good  cause  of  action  against  the  defendant  ?  It  seems  to 
me  that  they  do.  According  to  those  facts  the  defendant  is  in 
actual  possession  of  the  soil,  tilling  and  using  it  for  his  own 
benefit,  and  he  has  got  himself  into  that  situation  under  color  of 
an  alleged  transfer  to  him,  effected  by  certain  ryots  of  their  right 


VOL.  XII.]  HIGH  COURT.  87 

to  have  possession  of,  and  to  usej  the  soil  for  their  own  benefit  j        ^^73 
but  npon  the  plaintiff's  case,  these  ryots  had  no  power  to  make     8^,'^^^" 
such  a  transfer  of  their  right,  and,  therefore,  so  far  as  title  in      _  ^^ 
himself  is  concerned,  derived  through  this  transfer,  the  defend- 
ant clearly  has  no  right  to  the  possession.     Then,  can  the  defend- 
ant say  that,  as  regards  the  plaintiff,  the  transaction  of  transfer, 
although  it  failed  to  pass  any  right  to  the  defendant  himself,  yet 
served  to  place  the  defendant's  possession  under  the  protection 
or  sanction   of   his    grantor*)?    rights?    I  think  not;   because 
I  cannot  extend  the  mere  right  of  occupancy  beyond  the  right,  ] 
on  the  part  of  the  person  entitled  to  it,  to  occupy  and  till  the  \ 
soil,  either  by  himself,  or  his  servants,  or  by  his  lessees  or 
licensees,  i,€,,  at  the  furthest,  by  persons  who  are  in  some  degree 
subordinate  to  him,  and  under  his  control,  throughout  the  whole 
time  of  the  possession.     Now  it  is  very  plain  on  the  plaintiff's 
facts,   that,    as  between  the  defendant  and  his  grantors,  the 
defendant  cannot  possibly  be  in  any  degree  dependent  upon 
thtm  in  tlie  matter  of  the  possession,  because  he  has  obtained 
from  them  a  complete  transfer  of  all  their  rights.     It  appears 
to  me  almost  absurd  to  hold  that  a  zemindar  in  such  a  case  as 
that  made  by  the  plaintiff,  where  no  matter  of  estoppel  occurs,  is 
obliged  to  treat  the  possession  of  one,  who  is,  and  whom  he 
knows  to  be,  entirely  free  of  all  dependence  upon  his  ryot,  as 
being  the  possession  of  that  ryot ;  and  I  think  I  could,  if  it  were 
necessary,  show  that  serious  mischief  might  in  practice  ensue 
from  the  application  of  this  doctrine.     Thus,  on  the  plaintiff's 
facts,  I  arrive  at  the  conclusion  that  the  defendant  has  no  title 
himself  to  the  -occupation  of  the  soil,  and  that  his  occupation  of 
it  cannot  be  justified  by  the  force  of  his  grantor's  title.     There- 
fore in  my  Opinion  the  defendant  is  an  entire  stranger  to  the 
soil,  and  a  trespasser ;   and  the  zemindar,  as  owner,  has  a  plain 
right  to  evict  him,  in  order  to  protect  the  possession,  if  in  so 
doing  he  only  exercises  a  right  of  ownership,  which  is  not  in 
conflict  with  the  ryot's  right  of  possession.     Then  does  the  act 
of  recovering  back  the  possession  from  a  stranger,  who,  as 
ugainst  the  zemindar,  is  wrongfully  holding  it,  conflict  with  the 
right  to  that  possession  on  the  part  of  the  ryot,  who  has  volun- 
tarily parted  with  it  ?    It  appears  to  me  plainly  not ;   for  the 
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Smith. 

could  not  himself  recover  it  from  the  stranger  to  whom  he  had 
transferred  it  for  valuable  consideration.  And  if  he  had  no  rights 
as  against  the  zemindar,  to  transfer  the  possession,  surely  no 
right  of  his  to  the  possession  can  be  infringed  by  the  zemindar's 
claiming  the  possession  from  the  transferee,  though,  possibly,  on 
being  obliged  to  refund  the  purchase-money,  he  may  turn  to 
the  zemindar,  and  successfully  maintain  that  his  ineffectual 
attempt  at  transfer  did  not  cause  liim  to  forfeit  bis  original  right 
to  occupy  the  land. 

This  view  accords  with  the  judgment  of  the  late  Norman,  J., 
in  Hurreehur  Mookerjee  v.  Jodoonutk  Ghose  (1),  and  is  not 
opposed  to  the  judgments  in  Joy  Kishen  Mookerjee  v.  Raj  Kishen 
Mookerjee  (2)  and  Snddye  Purira  v.  Boisfub  Purira  (3). 

I  think,  therefore,  on  the  whole,  for  these  reasons,  that  the 
plaint  does  disclose  a  cause  of  action  upon  which  the  plaintiff 
may  seek  to  recover,  as  against  the  defendant,  possession  of  the 
land  which  is  the  subject  of  suit. 

As  regards  the  mesne  profits,  or  rather  damages  for  mesne 
profits,  of  course  they  must  be  estimated  by  the  loss  which  the 
zemindar  may  be  shown  to  have  sustained  by  reason  of  tlie 
wrongful  possession  of  the  defendant,  if  wrongful  possession 
be  made  out.  That  will  not  be  loss  of  the  profits  of  a  culti- 
vator ;  because  at  no  time  during  the  dispossession  was  he,  as  I 
understand,  entitled  to  the  soil  for  the  purposes  of  his  own 
cultivation.  The  damages  must  be  as  much  of  the  zemindar's 
rents  and  profits  as  the  defendant  may,  during  the  time  he  had 
been  in  possession  of  the  land,  have  been  the  cause  of  prevent- 
ing the  plaintiff  from  receiving. 

Then,  as  to  the  other  issues  which  I  have  mentioned,  the 
lower  Appellate  Court  has  come  to  the  conclusion  that  the 
defendant  has  established  both  of  them.  The  Judge  says  that. 
he  arrives  at  the  conclusion  that  the  transfer  from  the  ryots  to 
the  defendant,  upon  which  the  defendant  relies,  are  proved ;  and,i 
also,  that  these  ryots  had  tenures  which  they  were  capable  of 

(1)  7  W.  R.,  114.  (2)  6  W.  R.,  147.  (8)  Ante,  p.  84. 
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the  evidence^  the  lower  Appellate  Court  very  seriously  mis-       ^ibbb 
apprehended  the  fotce  of  a  considerable  portion  of  it.    I  refer  to     '     t;.^^ 
the  evidence  of  sales  held  in  execution  of  decrees,  the  evidence       **"* 
consisting  partly  of  parol  testimony,  and  partly,  I  believe,  of 
certificates  of  sales.    But  in  all  these  instances  of  sales,  so  far  as 
they  have  been  brought  to  our  notice,  the  sales  were  sales  in 
execution,  effected  at  the  instance  of  the  zemindar  himself,  and, 
consequently,  they  could  not  be  evidence  of  the  right,  on  the 
part  of  the  ryots,  to  transfer  without  the  assent  of  the  cemindar. 
Therefore  it  seems  that  the  lower  Appellate  Court  was  wrong 
in  considering  that  the  right  to  transfer  these  jotes,  upon  which 
the  defendant  relied,  was  made  out  by  evidence  of  this  kind. 
There  was  also  other  evidence,  namely,  the  evidence  afforded 
by^the  original  pottas,  which  some  pf  the  transferring  ryots  seem 
to  have  put  in  as  being  the  pottas  under  which  they  held  their 
occupation  rights.     As  the  lower  Appellate  Court  represented 
them,  these  pottas  contained  a  clause  giving  a  power  of  tl*ansfer; 
and  if  that  be  so,  of  course  the  pottas,  when  proved  to  be 
authentic,  would  be  conclusive  evidence  in  support  of  the  defence 
which  the  defendant  set  up. 

But  we  have  it  also  shown  to  us  that  these  pottas  were  held 
not  to  have  been  proved  in  the  fiist  Court,  and  there  was  some 
doubt  throwd  out  how  far  there  was  evidence  on  the  record  to 
prove  tbem*  Th^  lower  Appellate  Court,  therefore,  seems  to 
have  fallen  into  error  in  assuming  that  these  pottas  were  good 
evidence  in  support  of  the  defendant's  case,  without  giving  any 
attention  to  the  means  by  which  the  defendant  had  proved  them 
to  be  authentic. 

Under  these  circumstances  we  think  that  the  finding  of  the 
lower  Appellate  Court,  upon  which  its  judgment  is  based, 
cannot  be  depended  upon,  and  that  the  judgment  must  be 
reversed,  and  the  case  sent  back  to  the  lower  Appellate  Court 
for  re-trial  of  the  question  whether  or  not  the  persons,  from  whom 
the  defendant  claims  to  have  obtained  the  land  in  suit  by  transfer^ 
had,  as  against  the  zemindar,  a  right  to  transfer  without  his  assent. 

:  Costa  will  abide  the  event. 

Appeal  allowed* 
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Before  Mr.  Justice  Phear  and  Mr,  Jtutiee  AituUe. 

]  873  MAHABEER  FERSAD  (Plaintiw)  p.  RAMTAD  SINQH  Am  othebs 

May  17  Sr  (Detbrdahts).* 

June  20. 

Hindu  Law-^Mitakihara'— 'Ancestral  Property — Alienation  hy  Father — Share 

of  Mother  on  Partition. 

Ay  the  hurta  of  a  Hindu  family,  goyerned  by  the  Mitakshara  law,  liying  with 
hiB  two  sons  B  and  C  in  joint  enjoyment  of  the  family  property,  took  a  loan 
,  from  certain  persons,  and  executed  to  them  a  mortgage  by  bond  on  the  joint 
family  property.  The  bond-holders  obtained  a  decree  on  their  bond,  in 
execution  of  which  they  caosed  the  property  to  be  sold,  and  themselves  became 
the  purchasers.  C  was  a  minor  at  the  time  of  the  alienation.  In  a  suit  by  B, 
on  behalf  of  ^limself  and  C,  to  set  aside  the  alienation,  on  the  ground  that  it 
had  been  made  without  their  consent  and  without  legal  necessity,  the  Court 
found  that  B  had  taken  such  a  part  in  the  transactions  leading  to  the  aliena- 
tion as  made  him  a  consenting  party  to  it ;  that  there  was  no  legal  necessity  for 
the  alienation  ;  and  tbat  C  being  a  minor,  the  alienation  was  not  the  joint  act 
of  all  the  members  of  the  family  : 

Heldy  that  under  these  circamstances  the  alienation  failed  to  convey  to  the 
purchasers  either  the  entirety  of  the  property  or  any  shi^re  or  interest  init« 
and  t7  was  entitled  to  have  it  set  aside.  In  ordering  the  fdienation  to  be 
set  aside,  the  Court  in  the  interest  of  the  minor  son,  and  favoring  the  equity 
the  purchasers  clearly  hail  against  A  and  J9,  directed  that,  on  recovery  of  the 
property,  it  should  be  held  and  enji^ed  in  defined  shares,  and  that  the  shares 
of  A  and  B  should  be  jointly  and  severally  subject  to  the  lien  thereon  of  the 
purchasers  for  the  repayment  of  the  loan  to  A, 

So  long  as  a  Hindu  family  under  the  Mitakshara  law  is  living  in  the  joint 
enjoyment  of  the  family  property,  without  having  come  to  an  actual  partition 
among  themselves  of  that  property,  or  an  ascertainment  and  partition  of  their 
rights  in  it,  no  member  of  the  family  has  any  separate  proprietary  right  therein 
which  he  can  aliene  or  encumber.  The  property  can  only  be  aliened  by  the 
jomt  act  of  all  the  members  express  or  implied;  or,  in  case  of  justifiable  family 
necessity,  by  the  hurta  alone. 

Upon  a  partition  of  ancestral  property  between  a  father  and  his  sons 
during  the  lifetime  of  the  father,  the  mother  is,  under  the  Mitakshara  law, 
entitled  to  a  share. 

This  was  a  suit  brought  bj  Mahabeer  Persad,  on  belialf  of 
himself  and  his  minor  brother  Sheonund  Persad^  against  Bamyad 

*  Regular  Appeal,  No.  209  of  1872,  from  a  decree  of  the  Officiating  Addi- 
tioiml  Judge  of  Tirhoot,  dated  the  20th  June  1872. 
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Singh^  Sheo  Adeen  Slngh^andNarain  Singh^  described  In  the  plaint  _ 
as  first  party  defendants^  and  Bam  Anoogra  Singh^  the  father  of 
the  plaintiffs^  described  as  second  party  defendant,  to  recover 
possession  of  certain  property.   ^The  plaint  stated  that  the  pro- 
perty  in  question  was  the  ancestral  property  of  the  plaintiffs ; 
that^  on  the  14th  December  1867,  Ham  Anoogra  Singh,  without 
legal  necessity,  and  without  the  consent  of  the  plaintiffs,  execut- 
ed  a  bond  in  favor  of  the  defendants  (first  party) ;  that  the 
defendants  (first  party)  brought  a  suit  on  the  bond^  obtained  an 
ex  parte  decree,  and  in  execution  thereof,  notwithstanding  objec- 
tions made  by  the  plaintiffs,  caused  a  sale  of  the  property  to  be 
held,  and  themselves  purchased  it,  and  thereupon  took  possession 
thereof;  that,  according  to  the  Hindu  shastras  of^the  Mithila 
school,  both  father  and  son  had  an   equal  right  in   ancestral 
property ;  that  Bam  Anoogra  Singh  had  no  right  without  legal 
necessity,  and  without  the  consent  of  the  plaintiffs,  to  mortgage 
the  joint  property'  on  account  of  his  personal  debts ;  and  that 
the  plaintiffs  were  in  no  way  benefited  by  the  loan  taken  by 
Ram  Anoogra  Singh.     The  plaint  prayed  that  the  bond,  the 
decree  obtained  thereon,  and  the  sale  in  execution  of  the  decree, 
might  be  set  aside,  and  the  plaintiffs  be  put  in  possession  of  the 
property. 

The  defendants  (first  party)  stated,  inter  alia,  in  their  written 
statement  that  the  loan  was  taken  by  Bam  Anoogra  Singh  to 
pay  the  zur-i^peshgi  of  a  ticca  lease^  which  was  obtained  by 
him  on  favorably  terms  fyom  Mussamut  Bandhoo  Sooklain,  for 
the  joint  benefit  of  himself  and  his  sons ;  that  profits  were 
derived  from  such  ticca  lease,  which  were  applied  to  the  joint 
benefit  of  the  plaintiffs  and  their  father,  and  that,  under  such 
circumstances,  the  bond  was  binding  on  the  plaintiffs;  that 
the  transaction  of  loan  was  carried  on  and  concluded  with 
the  advice  and  consent  of  Mahabeer  Persad,  one  of  the  plaintifis, 
and  that  he,  therefore,  could  not,  in  equity,  be  allowed  to  object 
to  it. 

The  defendant  Bam  Anoogra  Singh  did  not  appear. 

The  Judge  held  that  Bam  Anoogra  Singh  had  borrowed  the 
money  in  good  faith,  with  a  view  to  increase  his  possessions  for 
the  benefit  of  the  family.     That  the  plaintiff  Mahabeer  Persad 
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187$        Uv6d>  at  the  time  of  the  execution  of  the  bond^  in  commeusality 

Mahabbkk    ^th  his  father^  and  that  he  oomiented  to  his  father's  management 

V.  of  the  family  affairs^  and  that  he  oould  not  now  object  to  what 

Suou.      appeared  at  the  time  00  profitable  an  investment  as  that  made 

by  his  father.     He  accordingly  dismissed  the  plaintiffs'  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboos  Kaliprosono  Dutt  and  Nilmadhub  Base  for  the 
appellants. 

Baboo    Anodapersaud    Banerjee   and*  Mr.     Tundale  for  the 

respondents. 

Baboo  Kaliprosono  Dutt,  for  the  appellants,  contended  that, 
under  the  Mitakshara  law>  the  father  had  no  power  to  alienate 
ancestral  property  without  legal  necessity,  and  without  the  con- 
sent of  his  sons,  the  plaintiffs;  that  the  alleged -acquiescence  of 
Mahabeer  Persad  in  the  alienation,^  and  the  transactions  effecting 
it,  was  not  proved ;  and  that  even  if  it  were  proved,  it  would  not 
affect  the  interest  of  the  minor  plaintiff.  He  submitted,  there- 
fore, that  the  alienation  should  be  set  aside  and  possession  of  the 
property  given  to  the  plaintiffs.  He  cited — Nathu  Lai  Chow- 
dhry  v.  Ckadee  Sahi  (l)and  Sadabart  Prasad  Sahu  v.  Foolbash 
Koer  (2). 

Baboo  Nilmadhub  Base  on  the  same  side. 

• 

Baboo  Anodapersaud  Banerjee,  for  the  respondents,  contended 

that  the  acquiescence  of  Mahabeer  Persad  was  proved;  that 

the  alienation  was  for  the  benefit  of  the  joint  family ;  and  that, 

even  if  the  sale  be  considered  invalid  on  account  of  the  want  of 

eonsent  of  the  minor  plaintiff,  the  purchasers  were  entitled  to 

a  refund  of  the  purchase-money. 

Baboo  Kaliprosono  Dutt  in  reply. 

The  judgment  of  tte  Court  was  delivered  by 

Fheab,  J.  (who,  after  stating  the  nature  of  the  suit  and 
pleadings,  continued) — At  the  trial,  the  defendant  (second  party) 

(1)  4  B.  L.  R^  A.  C,  15,  (3)  3  B.  L.  B.,  F.  B.,  31. 
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did  not  appear,  and  it  is  evident  that  in  this  suit  there  is  no  real 
hostility  between  him  and  his  sons. 

We  think  that  the  evidence  on  the  reoord  leaves  the  facts  of 
tiie  case  very  clear.  Bam  Anoogra  Singh  and  his  two  sons, 
Mahabeer  Persad  and  Sheonundun  Persad,  have  all  along  been^ 
and  still  are,  members  of  a  joint  Hindu  iamily,  living  in  com* 
mensality,  and  enjoyiDg  the  family  property  according  to  the 
terms  of  the  Mitakshara  law.  The  property  which  is  the  subject 
of  suit,  was,  in  1867,  part  of  that  family  property,  and  was,  with 
the  remainder  of  thd  family  property,  under  the  management 
of  the  father,  as  the  head  of  the  family  and  kurta*  In  Decem*- 
ber  of  that  year,  still  as  head  of  the  family,  he  took  in  his  own 
name,  from  one  Mussamut  Bandhoo  Sooklain  (a  widow  lady),  a 
ticca  lease  of  certain  mauzas,  which  seem  to  have  belonged  to 
her  for  the  estate  of  a  Hindu  widow,  and  he  appears  to  have 
taken  them  into  possession,  and  to  have  treated  them  as  part  of 
the  family  property.  To  obtain  this  lease,  he  was  obliged  to  pay 
a  premium  or  zur-i^peshffi  of  Ks.  10,000,  of  which  sum  he  had 
only  Rs.  7,000,  in  ready  money ;  accordingly,  he  procured  the 
remaining  Rs.  3,000,  by  borrowing  it  of  defendants  (first  party), 
on  the  mortgage  to  them  by  the  bond,  which  is  dated  14th 
December  1867,  of  the  family  property,  which  forms  the  subject 
of  suit.  Mahabeer  Persad  was  admittedly  at  that  time  a  major, 
and  we  are  of  opinion  that  he  did,  as  the  defendants  (first  party) 
allege,  take  an  active  part  in  carrying  out,  and  completing  the 
mortgage  transaction,  which  is  impeached  by  this  suit,  although, 
no  doubt,  his  name  does  not  appear  on  the  bond.  Several 
witnesses  called  by  the  defendants  (first  party),  whose  testimony 
the  Judge  believed,  and  whom  we  see  no  reason  to  discredit, 
swore  positively  to  his  being  present  when  the  bond  was 
executed,  and  to  his  taking  various  steps  at  other  times  in  fur- 
therance of  the  negotiations  for  the  loan.  He  does  not  himself 
come  forward  to  deny  on  oath  the  statements  which  the  defend- 
ants (first  party)  made  affecting  him  in  this  respect  in  their 
written  statement ;  and  the  only  evidence  upon  which  the 
plaintiff  relies  to  rebut  this  part  of  defendants'  (first  party's)  case, 
is  the  testimony  of  two  witnesses,  who  endeavour  in  a  very 
feeble  manner  to  establish  for  him  vlh  alibi  on  the  occasion  of  the 
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bond  being  executed.  The  Massamut  lessor  died  a  very  few 
months  after  the  lease'  was  granted,  namely,  in  April  1868,  and 
the  reversionary  heirs  of  her*  husband  (as  they  are  designated) 
resumed  the  subject  of  the  lease,  without  paying  back  any 
portion  of  the  Bs.  10,000  bonus.  The  evidence  which  is  on  the 
record  does  not  enable  us  to  form  an  opinion  whether  or  not 
the  joint  family  of  the  plaintiff  derived  any  benefit  from  the 
leased  property,  in  the  interval  between  the  date  of  the  lease 
and  the  date  when  the  lessor  died. 

It  is  now  by  reason  of  the  Full  Bench  decision  in  Sadabart 
Prasad  Sahu  v.  Foolbash  Koer  (1),  and  other  decisions  to  ' 
which  we  need  not  for  the  moment  refer,  placed  beyond  doubt, 
that  as  long  as  a  Hindu  family  under  the  law  of  the  Mitak- 
shara  is  living  in  the  joint  enjoyment  of  the  faiuily  property, 
without  having  come  to  an  actual  partition  among  themselves 
of  that  property,  or  an  ascertainment  and  partition  of  their 
rights  in  it,  so  long  no  member  of  the  family  has  any  such 
separate  proprietary  right  in  the  property  as  he  can  aliene  or 
encumber.  The  property  under  such  circumstances  belongs  to 
all  the  members  of  tlie  family  jointly,  as  to  a  corporation,  and  no 
one  of  the  individual  members  has  any  share  in  it,  which  he  can 
deal  with  as  property.  Also,  under  the  same  circumstances,  the 
property  can  only  be  aliened  by  the  joint  act  of  all  the  members, 
i  express  or  implied ;  or,  in  tlie  event  of  such  a  case  of  family 
;  necessity  occurring  as  will,  in  the  eye  of  the  law,  serve  to  invest 
\  the  kurta  with  authority  to  aliene  as  the  agent  of  all,  then  by 
i  the  kurta  alone. 

It  follows,  then,  that  in  the  state  of  facts  which  we  have  mentioned 
as  the  facts  of  the  present  case,  inasmuch  as  no  sort  of  partition  of 
the  family  property  has  even  yet  been  effected  by  the  members  of 
the  family,  and  no  family  necessity  existed  to  justify  the  taking  of 
the  loan  by  the  defendant  (second  party),  and  the  mortgage  by 
him  of  the  property,  and  one  of  the  members  of  the  family  was  at 
the  time  of  the  mortgage  a  minor,  therefore  the  mortgage  of 
14th  December  1867,  together  with  the  decree  and  sale  which 
followed  thereon,  failed  to  convey  to  the  defendants  (first  party) 


(1)  3  B.  L.  R.,  F.  B.,  31. 
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either  the  entirety  of  the  property,  or  any  share  or  interest  in 
it:  neither  the  father,  nor  Mahabeer  Persad,  possessed  any 
separate  share  or  right  in  the  .property  with  which  they  could 
individually  deal;  and  as  Sheonund  was  a  minor,  all  the 
members  could  not  join  to  convey  the  entirety,  and  as  there 
did  not  exist  any  family  necessity  to  justify  the  mortgage  or 
sale,  the  kurta  alone  could  not  aliSne. 

Thus  it  seems  pretty  clear,  that  the  minor  son  at  any  rate,  or 
rather  a  next  friend  on  his  behalf,  is  entitled  to  ask  the  Court 
to  declare  that  the  mortgage,  the  decree,  and  the  sale  were  void 
of  effect,  and  on  that  declaration  to  recover  the  property  for  the 
family* 

If  it  had  appeared  that  any  profits  had  been  in  fact  derived 
by  the  joint  family  from  the  property  taken  in  lease,  then  it 
would  have  been  a  question  whether  or  not  the  decree  for 
possession  ought  not  to  be  made  conditional  on  the  refund 
of  the  mortgage-money,  notwithstanding  that  the  mortgage 
transaction,  strictly  speaking,  gave  the  defendants  (first  party) 
no  legal  title  to  the  property.  This,  however,  as  we  have 
already  said,  has  not  been  established,  and  therefore  the  only 
question  remaining  is  whether  or  not  for  any  other  reason  a 
condition  should  be  imposed  upon  the  recovery  of  the  property. 
For  the  moment,  then,  let  us  reflect  upon  the  consequence  of 
allowing  the  property  to  be  recovered  by  the  minor  uncondi- 
tionally. The  property  is  still  family  property,  and  it  is 
recovered  at  the  instance  of  the  minor  solely,  because  the 
father  who  affected  to  mortgage  it,  and  the  eldest  son  who 
acted  with  him  and  aided  him  in  the  transaction,  could  neither 
singly  nor  together  pass  any  title  to  the  entirety,  or  to  any  share 
in  it,  consequently,  the  property  on  going  back,  will  come  to  be 
enjoyed  by  the  joint  family  as  it  was  before  the  mortgage  and 
sale;  and  of  necessity  by  virtue  of  the  provisions  oFthe  Mitak-> 
shara  law  will  return  to  the  management  of  the  very  man, 
defendant  (second  party),  who  obtained  BrS.  3,000  from  defend- 
ants (first  party)  on  the  pretended  security  afforded  by  the  mort- 
gage of  it  This  does  not  seem  to  accord  very  well  with  equity 
or  good  conscience. 
Now  it  is '  to  be  observed  that  the  Full  Bench,  iu  the  case 
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of  Sadabart  Prasad  Sahu  v.  FooJbash  Koer  (1),  while  it 
answered  in  the  affirmative  the  question  put  to  it  whether  or  not 
Bhagwau  Lai's  nephew,  was  entitled  to  recover  the  joint  family 
property  for  which  he  sued, — namely,  that  which  Bhagwan  Lai 
had  pretended  to  mortgage,-— at  the  sanfe  time  guardedly  refrained 
from  saying  whether  or  not  he  could  do  so  without  discharg- 
ing the  Burden  which  Bhagwan  Lai  had  affected  to  place  upon 
it,  on  the  ground  that  the  facts  were  not  sufficiently  stated  to 
enable  it  to  do  so.  We  are,  therefore,  in  no  degree  fettered  by 
that  decision  in  regard  to  the  mode  in  which  we  ought  to  answer 
this  question,  and  we  are,  therefore,  free  to  determine  the  con- 
ditions upon  which,  in  the  present  case,  the  property  ought  to  be 
recovered  by  the  family,  by  a  consideration  of  the  apparent 
equities  between  the  parties. 

The  first  thing  bearing  on  this  point,  whicji  is  important^  to  be 
kept  in  mind  is,  that,  although  as  long  as  no  partition  of  the 
property  has  been  come  to,  the  whole  family  alone  is  capable  of 
burdening  the  property,  or  of  aliening  the  entirety  or  any 
portion  of  it,  yet  a  partition  of  the  property  among  the 
members,  amounting  either  to  an  ascertainment  merely  of  the 
shares  in  which  it  is  thereafter  to  be  held,  or  to  an  actual  divi- 
sion by  metes  and  bounds,  may  be  come  to  by  the  family  at  any 
time ;  and  moreover,  every  member  of  the  family  may,  whenever 
he  chooses,  require  that  it  shall  be  come  to.  It  appears  then  to 
be  clear,  if  we  return  to  the  facts  of  the  case  which  is  before  us, 
that  the  father,  defendant  (second  party),  might,  if  he  were  so 
minded,  even  in  this  very  trial,  say, '  I  claim  that  the  property  on 
its  coming  back  to  the  family  shall  thenceforward  be  enjoyed  by 
the  members  in  shares,  and  I  ask  that  the  aoM)unt  of  my  share 
should  be  determined,  as  between  the  members,  in  order  that  I 
may,  now  at  any  rate,  though  I  could  not  before  do  so  effectually, 
hypothecate  that  share  to  the  defendants  (first  party)  as  security 
for  the  money  which  I  have  taken  from  them/  There  is  no  doubt 
that  he  could  do  this  the  very  moment  when  the  property 
should  come  back  after  decree,  and  therefore  nothing  but  con- 
siderations of  expediency  can  intervene  to  prevent  his  doing  so  at 
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the  hearing  of  the  case  itself.  And  plainly  the  defendants  (first 
party)  are  in  equity  entitled^  as  against  the  father^  to  insist  upon 
hig  calling  his  share  into  being,  and  realizing  it  for  their  benefit 
He  obtained  their  money  by  representing  that  he  had  a  power 
to  charge  the  joint  family  property,  which  he  knew  at  the  time 
he  did  not  possess ;  he  is  therefore  at  least  bound  to  make  good 
to  them  that  representation,  so  far  as  he  can,  by  the  ekercise  of 
euch  proprietary  right  over  the  same  property  as  he  individually 
possesses.  Substantially  the  same  reasoning  applies  to  the  case 
of  the  eldest  son,  Mahabeer  Fersad,  who  aided  his  father  in 
efiecting  the  mortgage. 

On  the  whole,  then,  we  are  of  opinion  that  a  decree  ought  to 
be  given  to  the  plaintifia  to  the  effect  that  the  property  be 
recovered  by  the  plaintiffs  for  the  joint  family,  but  that  this 
decree  must  be  accompanied  by  a  declaration  that,  on  recovery, 
the  property  be  held  and  enjoyed  by  the  family  iu  defined  shares, 
namely,  one-third  belonging  to  the  father,  defendant  (second 
party),  and  one-third  belonging  to  the  eldest  son,  Mahabeer 
Fersad,  and  one-third  belonging  to  the  second  son,  Sheonund 
Persad,  a  minor;  and  that  it  be  also  declared  that  the  shares  of 
the  father  and  of  the  eldest  son  be  jointly  and  severally  subject 
to  the  lien  thereon  of  the  defendant  (first  party),  for  the  repay- 
ment of  the  sum  of  Bs.  3,000,  advanced  by  the  defendant  (first 
party)  to  the  defendant  (second  party),  and  interest  thereon  at 
6  per  cent,  from  the  date  of  the  loan  until  repayment. 

If  there  are  not  materials  on  the  record  in  the  present  state 
of  the  case  for  determining  these  shares,  the  case  must  be 
remanded  to  the  lower  Court  for  the  inquiry  what  are  the 
respective  shares  into  which  the  father,  defendant  (second  party) 
and  his  sons  are  entitled  to  have  the  property  divided. 

We  assume  that  the  father  and  the  two  sons  are  all  the 
independent  members  of  the  joint  family,  because  the  plaintiffs 
were  bound  to  make  them  all  parties  to  the  suit.  If,  however, 
there  are  others  who  are  interested  in  the  partition,  their  names 
must  be  put  on  the  record  as  parties  defendant  before  the  extent 
of  the  father's  and  of  Mahabeer  Fersad's  shares  are  determined. 

After  the  delivery,  of  the  above  judgment,  the  plaintiffs, 
appellants,  informed  the  Court  that  their  mother  was  alive,  and 
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Mahabkbb   i^  partition,  should  be  taken  into  consideration.     In  consequence 
c-  of  this,  the  case  came  on  for  further  argument  as  to  what 

Kamyad 

SiifOH.      interest  (if  any)  she  had  in  the  property. 

Baboo  Kaliprosono  Dutt,  for  the  appellants,  contended  that 
the  mother  was  entitled  to  a  share  on  partition — Yivada  Chinta- 
mani,  p.  230 ;  Mitakshara,  ch.  i,  s.  2,  y.  9.  She  is  entitled  to 
a  share  equal  to  that  of  sons — Mitakshara,  ch.  i,  s.  7,  tv.  1,  2 ; 
ch.  ii,  s.  1,  yy.  31,  32;  Dayavibhaga  (Parasara  Smriti),  y»  6 
1  Macnaghten's  Hindu  Law,  p.  48. 

Baboo  Anodapersaud  Banerjee,  for  the  respondents,  contended 
that  the  property  in  dispute  was  the  ancestral  property  of  the 
plaintiffs,  and  they  had  therefore  an  equal  right  with  the  father. 
On  partition  of  ancestral  property,  the  mother  is  not  entitled  to 
a  share.  Yv.  6,  9,  &  10,  s.  2,  ch.  i  of  the  Mitakshara  refer  to 
partition  of  self-acquired,  and  not  of  ancestral  property.  It  is 
from  the  nature  of  the  right  which  a  son  acquires  by  birth  in  the 
ancestral  property,  that  he  can  compel  his  father  to  make  a 
partition  of  that  property.  The  Mitakshara,  ch.  i,  s.  5,  treats  of 
partition  of  ancestral  property  but  does  not  recognize  the  mother's 
right  to  a  share.  The  passage  in  1  Macnaghten,  p.  48,  discusses 
the  point  whether  a  childless  woman  can  get  a  share,  or  one  who 
lias  children.     It  has  no  reference  to  the  present  question. 

Baboo  Kaliprosono  Dutty  in  reply,  contended  that  there  was 
no  authority  for  saying  that  the  Mitakshara,  ch.  i,  s.  2,  yy.  6  &  9, 
treats  only  of  self-acquired  property.  In  the  original  Mitak- 
shara, there  is  no  division  into  chapters  and  sections.  The  way 
in  which  ch«  i,  s.  2,  and  ch.  i,  s.  5,  haye  been  arranged  in  the 
translation  is  without  authority.  Hence,  there  is  no  reason  for 
saying  that  the  cases  in  which  the  mother  is  entitled  to  a  share 
are  restricted  to  self-acquired  property  only. 

The  Court  deliyered  the  following-judgments : — 

Fhbar,  J. — After  the  consideration  which  I  haye  been  able 
to  give  to  the  authorities  which  were  cited  on  both  sides  during 
the  second  argument  in  this  case,  I  have  arrived  at  the  opinion 
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that  the  widow  is,  tipon  the  division  which  has  been  directed  to 
be  made,  entitled  to  her  share,  either  by  way  of  maintenance,  or 
as  a  portion  of  the  inheritance ;  it  is  not  for  ns  at  present  to  deter- 
mine which.  It  seems  to  me  that  s.  2,  ch.  i  of  the  Mitakshara 
was  intended  to  convey  the  direction  which  should  goyem 
the  partition  of  the  property  by  the  father  in  his  lifetime, 
to  the  effect  that  to  the  sons  he  may,  if  he  choose,  give 
unequal  shares  in  his  self-acquired  property,  but  he  must  give 
them  equal  shares  in  his  ancestral  property.  And  as  to  his  wives, 
he  must  in  both  sorts  of  property  give  them  equal  shares,  unless 
any  one  of  them  has  previously  had  separate  property  given  to 
her,  in  which  event  she  will  take  a  half  share  only.  In  both 
eases  alike^  it  appears  to  me  to  be  implied,  if  not  expressed,  that 
the  wives  are  necessarily  sharers.  It  would  be  strange  if  they 
were  not  entitled  to  a  share  in  ancestral  property ;  because  if  we 
look  to  the  analogy  of  the  Bengal  law,  we  find  there  that,  upon  a 
division  of  the  property  amongst  the  sons,  after  the  death  of 
the  father^  while  the  mother  is  alive,  the  mother  is  certainly 
entitled  to  a  share5  and  the  Bengal  law,  we  know,  is  not  in  so 
developed  a  state  as  the  Mitakshara  law  in  regard  to  the 
interests  of  the  dependent  members  of  the  joint  family :  it  rather 
tends  to  cut  them  down.  I  think,  in  this  instance,  I  am  fortified 
by  the  example  of  the  Bengal  law  in  the  view  which  I  have 
taken,  that  the  wives  are  entitled,  under  the  circumstances  of  the 
case,  to  a  share  in  the  ancestral  property. 

The  defendant  says  that  there  is  one  wife  alive.  The  result 
will  be,  we  must  say,  that  the  father  and  the  elder  son's  share  is 
one  moiety,  and  the  mother  and  the  other  son's  share  is  another 
moiety,  of  the  ancestral  property. 

If  there  is  self-acquired  property  forming  a  part  of  the  pro- 
perty which  was  the  subject  of  alienation,  then  that  will  remain 
the  undivided  separate  property  of  the  father  subject  to  his 
alienation.  There  was  an  issue  raised  '  upon  this  point  in  the 
Court  below,  but  it  was  not  tried.  And,  consequently,  unless  the 
parties  come  to  some  agreement  upon  it,  the  case  must  go  back 
for  the  trial  of  that  issue  to  the  lower  Court,  and  the  evidence 
which  may  be  adduced  thereon  must  be  brought  up  with  the 
record  to  this  Court. 
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1878  AiKSLlR^  J.— I  haye  not  had  an  opportanitj  of  considering 

Vahabbvb  this  pointquite  so  fully  as  I  should  have  wished  to  have  done.    I 

0.         am  not  prepared  to  dissent  from  the  judgment  which  hss  been 

8UIOB.      given  by  my  learned  brother. 

Appeal  allowed* 


Before  Mr.  JneHee  Phear  and  Mr.  Justice  AinsUe. 

June  14.       JUGDEEP  NARAIN  SINGH  (Plaiwtipt)  v.  DEENDIAL  ahd  akotheb 
r~  (Dbfbndaiits).* 

Hindu  Law — MitaJuhara — Ancestral  Properiy^Alienation  by  Father, 

T  5,  a  Hindu,  who  with  his  son  J  N  formed  a  joint  Hindu  fitmily 
subject  to  the  Mitaluhara  Iaw,  ezecated  ia  fayor  of  2)  a  bond,  whereby 
he  professed  to  pledge  a  share  of  certain  fiixniljr  property  as  secnrity  for  tb(| 
repayment  of  money  advanced  to  him  by  D.  De&ult  being  made  in  payment 
of  the  loan  when  due,  D  brought  a  suit  on  the  bond  against  T  S,  and 
obtuned  a  decree  for  the  amount  secured  thereby,  in  execution  of  which 
decree  he  attached  and  caused  to  be  sold  the  right,  title,  and  interest  of  T  S 
in  oertafai  other  fiunily  property,  not  coTered  by  the  bond,  and  himself  became 
the  purchaser  thereof,  aad  took  exolasive  possession  of  the  property.  In  a 
suit « brought  by  J  N  against  T  S  and  D  to  recover  possession  of  the  pro- 
perty purchased  by  D,  on  the  ground  that  no  legal  necessity  existed  for 
the  loan :  Held  that  T  S  had  no  individual  right  to  any  portion  of  the 
property  which  he  could  pass  to  a  third  person,  and  therefore  J  N 
was  entided  to  have  the  alienation  set  aside,  and  to  recover  possession 
of  the  property.  There  being  nothing  amounting  to  any  voluntary  repre- 
sentation by  r  5  of  his  having  any  right  or  interest  in  the  property,  or  any 
representation  of  fact  made  by  T  S  in  order  to  induce  D  to  advance  the 
money,  and  nothing  to  show  that  there  was  no  other  property  out  of  which 
the  decree  could  be  satisfied,  no  equity  arose  between  T  S  and  D  such  as 
entitled  the  lattor  to  call  on  7*  5  to  divide  the  property  with  his  son,  so  as 
to  make  the  share  of  T  S  available  by  /)  to  the  extent  of  the  loan. 

Makabeer  Pernod  v.  Eamyad  Singh  (1)  distinguished. 

By  a  bond  dated  the  28th  January  1863,  one  Toofanee 
Singh,  a  Hindu,  who,  with  his  only    son,  the  present  plain- 

*  Special  Appeal,  No.  1266  of  1872,  from  a  decree  of  the  Judge  of  Gya, 
dated  the  28th  March  1872,  modifying  a  decree  of  the  Subordinate  Judge 
of  that  district,  dated  the  21st  August  1871. 

(1)  Ante,  p.  90. 
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tiff,  formed  a  joint  Hindu  family  under  >the  Mitaksliara  law,        ^878 
proposed  to  pledge  to  the  defendant  Deendiai  a  five  annas  share  jj J^^JI^q^ 
of  certain  family  property  as  security  for  the  repayment  of  a  loan    _    •• 
from  Peendial.     The  money  not  being  repaid  when  due,  Deen- 
diai sued  Toofanee  upon  the  bond  and  obtained  a  decree  for  the 
amount  secured  thereby*     In  execution  of  this  decree,  Deendiai 
attached  and  sold  Toofanee's  right,  title,  and  interest  in  certain 
other  family  property  not  covered  by  the  bond,  and  himself 
became  the  purchaser  thereof ;  and  under  color  of  his  purchase 
took  exclusive  possession  of  the  property. 

The  plaintiff  Jugdeep  Narain  now  sued  to  recover  possession 
of  the  whole  of  the  property  purchased  by  the  defendant  Deen-* 
dial  at  the  execution-sale,  on  the  ground  that  the  debt  to 
the  latter  was  incurred  without  legal  necessity,  and  that  nothing 
passed  under  the  sale  beyond  Toofanee's  undivided  right,  title, 
and  interest  in  the  property  sold.  The  defence  raised  was  that 
the  debt  was  contracted  under  pressure  of  legal  necessity,  and 
with  the  plaintiff's  knowledge  and  concurrence. 

The  Subordinate  Judge,  being  of  opinion  that  the  loan  was 
justified  by  necessity,  but  that  only  Toofanee's  right,  title,  and 
interest  passed  under  the  sale,  gave  the  plaintiff  a  decree  for 
a  moiety  of  the  property. 

On  appeal  by  both  parties  the  Judge  found  that  the  existence! 
of  legal  necessity  for  the  loan  was  established.  Under  these  cir« 
cumstances  he  held  that  the  whole  of  the  property,  and  not 
merely  Toofanee's  interest  therein,  was  liable  to  be  sold,  and, 
further,  that  the  plaintiff  could  not  sue  to  recover  possession  in 
his  father's  lifetime.     He  accordingly  dismissed  the  suit«     • 

The  plaintiff  appealed  to  the  High  Court 
Messrs.  Twidale  and  C.  Gregory  for  the  appellant. 

Baboofl  Chunder  Madhub  Ghose,  Bomes  Chunder  MUter^  and 
Nilmadhub  Sen  for  the  respondents- 
Mr.  GregoYy^  for  the  appellant,  contended  that  there  was  no 
legal  necessity  to  justify  the  loan.  According  to  the  Mitaksbara 
law,  the  father  and  son  have  an  equal  right  in  ancestral 
property,  and  the  father,  while  living  in  commensality  with 
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1878        his  son,  has  no  distinct  share  therein.    The  sale  being  of  the 
KijuuM  SwoH  '^8^**  *^^^^»  ^^^  interest  of  Toofanee,  could  not  pass  the  right  of 
^    «•         the  plaintiff 

Baboo  Cbunder  Madhub  Ghose^  for  the  respondent,  contended 
that,  since  the  lower  Courts  had  found  as  a  fact  that  there  was 
legal  necessity  for  the  loan,  the  whole  property,  and  not  merely 
the  father's  interest  therein,  passed  under  the  sale.  The  case 
was  analogous  to  that  of  the  sale  of  the  right,  title,  and  interest 
of  a  Hindu  widow  for  the  debt  of  her  husband,  in  which  case 
the  whole  property,  and  not  the  life-estate  of  the  widow,  only 
is  transferred  by  the  sale — tshan  Chunder  Mitter  v.  Buksh  Alt 
Soudagar  (1),  Tarakant  Bhuttacharjee  v.  Mussamut  Luchhee 
i)abea  (2),  and  The  Court  of  Wajds  v.  Maharaja  Coomar 
Hamaput  Sitiff  (3).  The  purchaser  was  at  least  entitled  to  the 
share  of  the  father :  he  could  compel  the  father  to  come  to  a 
partition  with  his  son,  and  upon  such  partition  retain  possession 
of  the  father's  share — Mahabeer  Persad  v.  Ramyad  Singh  (4). 

Mr.  Gregory  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Fheab,  J.  (who,  after  stating  the  facts,  continued). — In 
inany  respects  the  facts  of  this  suit  run  parallel  to  the 
facts  of  a  suit,  Mahabeer  Persad  y.  Ramyad  Singh  (4),  which  we 
lately  had  before  us.  Xo  doubt  the  execution-sale  was  had 
tinder  the  conduct  of  the  judgment-creditor;  but  the  proceed- 
ings seem  to  be  regular,  and  the  sale  must  effectually  be  treated 
as  a  'sale  by  the  father  of  his  right,  title,  and  interest..  The 
judgment-creditor  himself  cannot,  we  think,  claim  to  have  his 
sale  treated  as  anything  more  extensive  than  this.  He  had  the 
conduct  of  the  sale,  and  he  seized  the  property  and  sold  it,  in  his 
Own  discretion,  for  the  purpose  of  causing  the  money-decree  to 
be  satisfied.  The  property  was  not  sold  in  pursuance  of  a  decree 
directing  that  it  should  be  sold,  or  in  any  manner  pointing  out 
that  it  was  the  property  out  of  which  the  debt  should  be  realized. 

(1)  Marsh.,  614.  (3)  10  B.  L.  R.,  294. 

(2)  2  Ha/s  R^.,  8.  (4)  Ante,  p.  90. 
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And  ia  this  respect^  the  present  case  seems  to  me  to  differ  entirely        1878 

from  the  two  leading  cases  which  have  been  referred  to,  the  jf^^^^g"^^^ 

one  of  Ishan  Chunder  *Mitter  v.  Buksh  Alt  Soudagar  (1)  ^and    ^    ^' 

the  other  of  The  Court  of  Wards  v.  Maharaja  Coomar  Ramaput 

Sinff  (2).     The- judgment-oreditor  chose,  for  reasons  of  his  own 

simply  to  sell  the  right,. title,  and  interest  of  the  father;  and  he 

cannot  now,  I  think,  be  heard  to  assert  that  he  is  entitled  to 

hold  the  whole  property,  as  if  he  had  in  fact  sold  the  whole 

family  property,  and  was,  at  the  time  of  the  execution-sale, 

entitled  so  to  do.     The  case  then  stands  thus, — as  the  result  of  \ 

that  execution*sale  of  the  right,  title,  and  interest  of  die  father, 

the  head  of  a  joint  family,  the  members  of  Which  were  living 

together  under  the  Mitakshara  law,  the  father's  right,  title, 

and  interest  in  the  family  property,  which  is  [the  subject  of  suit, 

hasi  been  in  words  sold  to  the  first  defendant 

But  it  is  further  clear^  on  the  facts  of  this  casis,  that,  at  the  time 
of  the  executionnsale,  the  father  had  no  separate  rights  and  inter^ 
ests  in  the  property  apart  from  his  son.  There  had  been  no 
division  of  interests  partially  or  covipletely.  The  property  was> 
as  I  understand,  enjoyed  jointly  by  the  father  and  the  son  as  a 
joint  Hindu  family  under  the  Mitakshara  law,  and  in  this  sitii>* 
ation  no  individual  has  a  distinct  legal  right  to  any  portion  or 
share  of  the  property,  such  as  he  can  pass  to  any  third  person. 

At  first  we.  were  of  opinion  that  these  facts  would  bear  the 
application  of  tlie  principle  which  was  applied  to  the  case  of 
Maliabeer  Persad  Y.  Ramyad  Singh  (3).  If  the  father  had  in 
fact,  by  the  sale,  professed  to  pass  his  rights  and  interests  in  the 
property  to  the  judgment-creditor,  and  so  held  Out  that  he  had 
power  to  pass  something,  and  if  the  judgment-creditor  had  paid 
money  value  for  these  rights  and  interests  upon  the  faith  of  this 
profession,  then,  probably,  we  ought  in  this  suit  to  take  care 
that  a  partition  of  the  property  should  be  come  to  between  the 
fiM^her  and  son — at  least  to  the  extent  of  an  assignment  pf  an 
undivided  share  to  each  respectively — before. the  property  should 
be  delivered  back ;  because  although,  no  doubt,  under  these  facts 
the  purchaser  obtained  no  legal  right  to  the  estate  or  to  any 

(1)  Msrsfa.,  614.  i%)  10  B.  L.  B^  294.  (S)  Ante,  p,  90^ 
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T>ortion.of  it^  so  that^  consequently,  any  member  of  the  joint 
family  had  a  right  to  bring  a  suit  for  the  purpose  of  recovering 
it  back  from  him,  yet  it  would  obviously  be  inequitable  that  the 
father  should  in  this  oblique  way  be  able  to  return  to  the  full 
enjoyment  and  benefit  of  the  family  estate  (as  he  undoubtedly 
would,  if  any  member  of  the  family  recovered  it  from  the  purchaser) 
without  making  good  to  the  purchaser  the  consideration-money 
which  he  had  paid  for  it ;  and  that  would  have  been  in  substance 
the  present  case,  if  the  judgment-creditor  had  got  a  decree  for 
the  sale  of  the  property  pledged  by  the  father's  bond,  and  had 
pursued  that  decree  by  proceedings  for  sale,  and  had  eventually 
bought  the  property  under  it*  The  sale,  in  that  course  of  events, 
would  have  been  a  sale  which  the  father  had  brought  about  by 
pledging  the  propeii;y  sold  for  the  consideration  of  the  money 
advanced  to  him*  It  would  have  been  manifestly  inequitablcj 
supposing  those  had  been  the  facts  of  this  case,  that  the  father, 
notwithstanding  his  acts,  should  recover  back  the  property  entirely 
free  and  unincumbered,  released  even  from  the  burden  which 
he  had  affected  to  put  upon  it 

But  these  are  not  the  facts  of  the  present  case.  The  judg- 
ment-creditor here  only  obtained  a  money-decree  on  the  bond 
against  the  father,  and  was  only  entitled,  by  reason  of  his  hav- 
ing got  that  decree,  to  seek  satisfaction  of  it  against  the  property 
of  the  father.  He  has  seized  and  sold  property,  which  is  not 
the  property  of  the  father,  and  in  which  the  father  does  not 
possess  any  assignable  interest.  The  sale  which  has  taken  place 
as  a  consequence  of  this  course  of  action,  although  it  is  a  sale, 
no  doubt,  by  the  father  of  his  rights  and  interests,'  so  far  as  he 
had  -any  rights  and  interests  at  the  time,  still  does  not  amount 
to  any  voluntary  representation  made  by  the  father  of  his  hav- 
ing any  rights  and  interests  in  the  property ;  still  less,  if  I  may 
say  so,  was  rt  ever  a  representation  of  fact  made  by  the  father 
for  the  purpose  of  inducing  the  defendant  to  advance  money  to 
him :  the  money  had  been  advanced  long  before.  It  seems  to 
me,  therefore,  that  there  is  nothing  in  the  conduct  of  the  father 
in  relation  to  the  sale  of  this  property  to  the  defendant,  which 
gives  rise  to  any  equity  between  him  and  the  defendant^  such  as 
entitles  the  latter  to  call  upon  the  father  to  divide  the  property 


VOL.  Xir.]  HIGH  COURT.  105 

with  hia  sons,  and  so  make  the  property  available  for  being        1878 
appropriated  and  retained  by  the  creditor. to  the  extent  of  the  „  J»J«»i>|»^ 
father's  potential  rights.     I  think  then,  on  the  whole,  that  the  ^' 

•  Dbsndial. 

ground  npon  which  we  decided  the  former  case,  and  were  there 
led  to  impose  a  condition  upon  the  recovery  of  the  joint  family 
property  by  the  plaintiff,  does  not  here  exist. 

But  there  might  have  been  another  ground  npon  which  the 
defendant  could  insist,  as  against  the  father  and  the  son,  that  this 
joint  property  should  be  divided ;  and  perhaps  it  is  as  well  to  refer 
to  it  here  in  order  to  show  that  it  is  not  involved  in  the  facts 
before  us.    Under  the  money-decree  against  the  father,  the  first 
defendant  is  entitled,   in  order  to   obtain   satisfaction  of  that 
decree,  to  seize  any  property  of  the  father  which  he  can  find,  and 
to  sell  it,  whether  it  be  in  the  condition  •  of  joint  or  several  pro- 
perty.    But  he  is  not,  I  think,  simply  upon  that  footing,  entitled 
to  put  his  hand  upon  the  joint  property  of  the  family  governed 
by  Mitakshara  law,  of  which  the  father  is  the  hea^,  for  the 
purpose  of  altering  its  condition  by  division  and  sale.     Still  I 
also  think  that  if  he  could,  in  a  regular  suit  brought  for  the 
purpose,  show  to  the  Court  that  there  was  no  property  belong- 
ing to  the  father  which  he  could  find  or  reach,  other  than  the 
property  in  which  the  father  was  interested  jointly  with  his  son 
as  a  joint  Mitakshara  family,  he  would  have  a  right  to  stand  so 
far  in  the  shoes  of  the  father  as  to  be  able  to  insist  upon  such 
a  partition  of  the  property  as  might  enable  him,  so  to  speak,  to 
procure    something  wherewith   afterwards  to  satisfy   his  own 
decree  in  due  course  of  execution  proceedings.     And  similarl]^ 
even  in  the  present  case  assuming  that  he,  in  the  first  instance, 
bond  fide  seized  this  joint  family  property  under  the  belief  that 
it  belonged  to  the  father,  and  sold  it  in  order  to  satisfy  his  decree, 
probably  he  might  successfully  resist  the  claim  of  the  sons  to 
get  it  back  in  its  integrity,  if  he  could  show  that  there  was  no 
other  property  belonging  -to  the  father  to  which  he  could  have 
recourse,  and  that  he  consequently  had,  as  I  have  endeavoured 
to  explain,  a  right  founded  in  equity  at  least  to  have  this  pro- 
perty divided,  and  so  m^de  available  for  being  seized  and  sold. 
But  no  facts  of  this  kind  have  been  proved  in  this  case :  they 
have  not  even  been  set  up,  and  for  a  very  good  reason.    As 
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1878  long  OS  the  property  which  was  pledged  by  the  bond  remiUDs 
jooDBKP  untouched,  it  would  be  difficult  for  the  judgment-creditor  to  say 
«•  that  there  was  not  other  property  of  the  father  besides  this^ 
which  is  the  subject  of  suit,  to  which  he  could  have  recourse. 
Inasmuch  %a  the  father  pledged  that  property  ae  against  him, 
it  must  be  taken  that  he  had  a  right  to  pledge  it ;  and  until  that 
right  is  questioned  by  the  sons,  it  cannot  be  assumed  that  the 
judgment-creditor  would  not  be  able  to  realize  his  debt  out  of 
that  property  if  he  proceeded  against  it  It  thus  appears  to  me 
tliat  on  the  second  ground  also,  which  I  have  mentioned  as  a 
possible  ground  for  resisting  the  plaintiff's  claim  to  re0OYer  the 
property  in  its  entirety,  the  defendant  has  failed  in  this  suit. 

The  result  is  that,  I  think,  the  plaintiff  has  made  out  his  right 
to  recover  this  property  for  the  benefit  of  the  joint  family. 

It  waa  suggested  to  uto  just  now  that  a  portion  of  the  property 
was  the  separate  property  of  the  father  himself,  acquired  by  him 
out  of  his  own  funds,  and  it  seems  that  the  first  Court  adopted 
ikis  view  of  the  facts.  The  lower  Appellate  Court,  however, 
has  come  to  no  finding  on  the  point ;  and  if  there  was  any  evi« 
dence  on  the  record  tending  to  show  that  this  property  was  the 
father's  separate  property^  we  ought  to  send  the  case  back  to  the 
lower  Appellate  Court  for  trial  of  this  issue.  We  find  on 
enquiry,  however,  that  there  is  no  such  evidence.  It  would  be, 
therefore,  useless  to  send  the  case  back  for  this  purpose. 

We  reverse  the  decision  of  the  lower  Appellate  Court,  and 
decree  that  the  plaintiff  do  recover  the  property,  which  is  the 
subject  of  suit,  for  the  benefit  of  the  joint  family. 

The  plaintiff  must  have  his  costs  in  all  the  Courts* 

« 

Appeal  allowed. 
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PRIVY  COUNCIL 


GOLAM  ALI  (Defendant)  r.  KALLTKISHEN  THAKOOR  and  anot 

PC 

TBBR^  ExSCDTOft  AND  ExECtmtlX  OF  THE  LATE  BABOO  GOPAUL    LOLL  ]gy2 

.   THAKOOR  (Plaintiff).  *  June  20. 


[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal] 

Special  Appeal — Appeal  to  Privy  Council — Practice. 

'  Where' a  ease  has  been  heard  by  the  High  Court  on  special  appeal,  and  on 
appeal  to  the  Privy  Council  it  is  desired  to  include  in  the  appeal  the  decisiona 
of  the  lower  Courts  on  the  facts,  an  application  for  special  leave  to  do  so, 
should  be  made  previous  to  thd  hearing.  The  Judicial  Committee  will  not, 
as  a  rule,  allow  a  petition  of  appeal  from  those  decisions  to  be  put  in  at  the 
hearing,  nunc  pro  tunc. 

This  was  an  appeal  from  a  judgment  and  decree  of  the  High 
Court  (Bayley  and  Macpherson,  JJ. J^  dated  5th  August  1868^ 
dismissing  a  special  appeal  against  a  judgment  of  the  Judge  of 
Backergunge,  dated  the  3lBt  July  1867,  made  on  regular  appeal 
from  a  judgment  of  the  Deputy  Collector  of  the  said  zilla,  dated 
the  19th  July  1867^  which  it  affirmed.  All  these  three  decrees 
were  made  in  favor  of  the  plaintiff  in  the  suit,  now  represented  by 
the  respondents;  and  the  two  first  judgments,  in  order  of  date, 
were  concurrent  judgments  on  the  facts  and  evidence. 

A  special  appeal  from  the  Judge's  decision  pi:eferred  by  the 
defendant  to  the  High  Court,  was  dismissed  with  costs. 

The  defendant  thereupon,  who  (the  plaintiff  having  died) 
had  revived  the  suit  against  his  representatives,  obtained  leave 
to  appeal  to  Her  Majesty  in  Council  against  the  decision  of  the 
High  Court  on  special  appeal.  Leave  was  granted^  and  the 
appeal  now  came  on  for  hearing. 

Mr.  Doyne  for  the  appellant  proceeded  to  argue  that  the  Court 
of  first  instance  and  the  Judge  on  appeal  had  come  to  an 
erroneous  conclusion  upon  the  facts. 

*Pre««if ;— Thb  Right  Hoiv*blb  Sib  J.  W.  Coltilb,  Bib  B.   Pbacock, 
Bib  M.  E.  Bicith,  aiu>  Bib  Lawabbcb  Fbbl. 
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1872  Mr.  Leith  (Sir  R.  Palmer ^  Q.C.,  with  him)  objected  that  there 

GoLAM  ali    ^dg  no  appeal  save  against  the  judgment  of  the  High  Courts 
Kalltkishbh  which  could  not  enter  into  the  facts. 

Thakook. 

Mr.  Doyns  submitted  that  the  practice  was  to  allow  the  whole 
interlocutory  orders  to  be  opened  on  appeal ;  but  if  this  were  not 
BO,  that  the  Board,  as  a  matter  of  course,  would  allow  a  petition 
of  appeal  to  be  put  in  nunc  pro  tunc. 

Their  Lordships  delivered  the  following  judgment  :^- 

Their  Lordships  have  considered  Mr.  Doyne's  application,  and 
the  conclusion  they  have  come  to  is  this  that,  for  the  reasons 
which  I  am  about  to  state,  they  would  not  be  justified  in  the 
present  case  in  giving  special  leave  to  include  in  this  appeal  an 
appeal  against  the  decisions  of  the  two  Judges  who  have  dealt 
with  the  questions  of  fact  in  the  cause, — the  Deputy  Collector, 
and  the  Judge  to  whom  there  was  an  immediate  appeal  from 
him. 

'  They  have  looked  at  the  {)etiti();n  of  appeal  to  Her  Majesty, 
and,  it  is  perfectly  clear,  that  appeal  is  preferred  simply  against 
the  order  of  the  High  Court  on  the  special  appeal.  It  is  undoubt- 
edly true  that  it  has,  recently  at  least,  been  the  practice  to  allow 
the  whole  case  to  be  opened  upon  questions  of  fact,  as  well  as 
questions  of  law,  although  the  High  Court,  the  appeal  to  it 
having  been  merely  a  special  appeal,  has  been  able  to  deal  only 
with  the  latter.  The  mode  of  accomplishing  this,  if  the  party 
thinks  it  necessary  for  the  justice  of  his  cose,  is  to  apply  to  their 
Lordships  in  due  time  for  special  leave  to  appeal  against  the  deci- 
sions of  the  subordinate  Courts ;  an  application  to  be  granted, 
not  as  of  course,  but  on  sufficient  grounds.  No  such  application 
has  been  made  in  the  present  case ;  but  it  is  stated  by  Mr.  Doyne 
that  the  Board  has  been  in  the  habit  of  granting  this  privilege 
at  the  hearing  nunc  pro  tunc,  if  they  thought  the  justice  of  the 
case  required  it  We  are  not  aware  of,  nor  is  Mr.  Doyne  able 
to  refer  us  to,  any  case  in  which  this  was  done,  nor  does  our 
recollection  supply  one ;  although,  if  their  Lordships  saw  clearly 
that  the  justice  of  the  case  could  not  be  reached  without  allow- 
ing such  an  application,  they  do  not  say  that  they  would  not 
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grant  it  under  any  circumstances^  or  upon  any  terms.  Tbey  are  1872 
of  opinion  that  nothing  but  very  special  circumstances  ought  f^o^^  ^^^ 
to  justify  the  granting  of  leave  to  appeal  against  the  other  ^'^^tk^shbr 
decrees  at  so  late  a  period  as  the  hearing  of  the  appeal ;  and 
that  no  such  circumstances  exist  in  the  present  case.  The  ques- 
tion is  one  of  those  which  it  is  extremely  difficult  for  a  tribunal 
like  this  to  deal  with^ — ^the  simple  question  of  parcel  or  not 
parcel,  whether  a  certain  portion  of  chur  land  is  included  in  a 
particular  tenure,  or  remained  liable  to  assessment  for  rent.  It 
is  emphatically  one  of  those  questions  which  are  best  decided, 
and  can  only  be  satisfactorily  decided,  iipon  the  spot;  and  in 
re-opening  the  decisions  on  the  facts  in  the  present  case,  we 
should  be  running  counter  to  that  general  rule  which  governs 
the  proceedings  of  their  Lordships,  namely,  that  where  there 
have  been  two  concurrent  findings  upon  questions  of  fact,  this 
tribunal  will  not,  except  upon  very  special  grounds,  disturb 
them.  Therefore,  their  Lordships  think  they  would  not  be  justified 
in  granting  this  application.  Of  course,  they  are  ready  to  hear 
whatever  may  be  argued  further  upon  the  question  whether  the 
decision  of  the  High  Court  upon  the  special  appeal  was  correct 
or  not,  and  if  it  were  not  correct,  what  order  that  Court  ought 
to  have  made  on  the  grounds  before  it  (1.) 

This  case  was  then  argued  on  the  merts,  and  their  Lordships 
dismissed  the  appeal  with  costs. 

Appeal  dismissed. 
Agent  for  appellant :  Mr.  Wilson. 

Agents  for  respondent :  Messrs.  Watkins  and  Lattey. 

(1)  This  raling  was  followed  in  the    which  was  decided  by  the  Judicial 
case  of  RcQa  Nilmoney  Singh  Deo  v.    Committee  on  18  th  JvHj  1872. 
Beer   Singh    and    I%e    Oovemtnent^ 
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Before  Mr»  Jueiice  Macpherson* 

1873  EAMNATH  DUTT  r.  MATUNGINEE  DOSSEB. 

Decr  16. 

Attorney*  e  Lien  for  CoeU-^Compromiae  hy  Parties — Collu$iqn» 

Where  ihe  parties  to  %  suit  came  to  a  compromise  between  tbemselTes 
without  the  knowledge  of  the  plaintii!*8  attorney,  when  the  suit  was  at  such 
a  stoge  that  it  did  not  appear  that  the  plaintiff  was  entitled  to  recover 
anything,  and  there  was  no  proof  that  he  was  to  receive  anything  from 
the  defendant  on  the  compromise,  or  that  the  compromise  was  not  a 
bona  fide  one,  Held,  the  plain tiff*8  attornej  was  not  entitled  to  hare  the 
compromise  set  aside  on  the  ground  that  he  might  thereby  be  ^deprived  of  hi* 
costs. 

A  clear  case  of  fraud  and  collusion  must  be  made  out  to  entitle  the  attorney 
to  the  interference  of  the  Court. 

This  was  an  application  by  the  defendant  on  notice  for 
an  order  that  the  Buit  should  be  dismissed  on  the  terms  of 
each  party  paying  their  own  costs  of  the  suit  when  taxed  on 
scale  2.  From  the  afGdavits  in  support  of  the  application^  it 
appeared  that  the  suit  was  instituted  to  obtain  a  declaration 
of  the  plaintiff's  right  to  a  share  in,  and  for  an  account  of,  a 
certain  partnership  business.  After  the  institution  of  the  suit,  the 
plaintiff  came  to  an  amicable  settlement  with  the  defendant,  in 
terms  of  which  the  plaintiff  requested  the  defendant  to  instruct 
her  attorney  to  prepare  a  petition  for  dismissal  of  the  8uit,^u 
the  terms  that  the  plaintiff  gave  up  all  claim  against  the  defend- 
ant ;  that  the  defendant  should  be  at  liberty  to  take  back  from 
the  Registrar  certain  Government  paper  deposited  with  him 
as  security  by  the  defendant ;  and  that  each  party  should  pay 
their  own  costs  of  the  suit.  The  aorreement  to  settle  the  case 
was  come  to  at  the  office  of  the  defendant's  attorney ;  and  on  the 
petition  being  drawn  up,  and  sent  to  the  plaintiff's  attorney 
for  approval  on  behalf  of  the  plaintiff,  the  petition  was 
returned  by  the  attorney,  who  said- he  had  not  heard  anything 
from  his  client  of  the  proposed  settlement  The  plaintiff  there- 
upon, on  being  communicated  with  on  behalf  of  the  defendant. 
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agreed  to  isstruct  his  attorney  to  consent  to  the  application  for        1^78 
the  dismissal  of  the  suit,  and  a  letter  was  accordinc^Iy  written  in     Bamnavk 

,  DUTT 

the  office  of  the  defendant's  attorney^  and  sent  by  him  to  the  v. 

plaintiff's  attorney,  instructing  him  to  consent,  and  the  petition  Dosskb. 
was  again  sent  to  him  for  approval.  He  alleged  that  the  parties 
were  in  collusion  to  deprive  him  of  his  costs,  and  he  agreed  to 
consent,  provided  his  costs  of  suit  were  paid  to  him  in  the  first 
instance,  or  a  personal  undertaking  given  by  the  defendant's 
attorney  that  they  should  be  paid.  This  was  not  agreed  to,  and 
the  application  was  now  opposed  by  the  attorney  for  the  plaintiff, 
on  the  ground  that  the  suit  had  been  compromised  behind  his 
back,  and  that  he  was  consequently  likely  to  be  deprived  of  his. 
costs,  if  the  application  were  granted,  and  the  security  deposited 
by  the  defendant  were  allowed  to  be  taken  out  of  Court. 

Mr.  Branson  in  support  of  the  application. 

Mr.  Woody  contra,  submitted  that  the  Court  would  not  allow 
such  an  arrangement  as  this,  by  which  the  attorney  would  be 
deprived  of  his  costs ;  that  an  attorney  had  a  lien  oh  the  fund 
in  Court  which  would  not  be  lost  by  a  voluntary,  and  apparently 
collusive,  agreement  to  compromise  come  to  behind  his  back  by  the 
parties  to  the  suit — Smith's  Ch.  Pr.,  168  ;  Beameson  Costs,  312  ; 
Anonymous  case  (I).  Where  there  is  collusion  the  Court  will 
protect  the  attorney — Wright  v.  Burroughes  (2);  ll^ulUng  on 
Attorneys,  383;  Dauiell's  Ch.  Pr.,  1721. 

Mr.  Branson  in  reply. — The  parties  themselves  are  perfectly 
domini  litis,  and  able  t^  come  to  any  compromise  they  think  fit, 
even  though  the  effect  may  bo  to  deprive  the  attorney  of  his 
costs — Brunsdon  v.  Allard  (3)  and  Ex  parte  Hart  (4).  Even  if 
there  is  collusion,  it  b'  doubtful  whether  the  Court  will  ioter« 
fere — per  Cromptou,  J.,  in  Brunsdon  v.  Allard  (3).  At  any 
rate  a  clear  case  of  collusion  must  be  made  out. 

« 

Mr.   Wood  referred  to  Fairland  v.  Enever  {5). 

Macpherson,  J. — The  application  must  be  granted.  It  is 
opposed  by  the  plaintiff's  attorney,  who  says  that  the  suit  has 

(1)  2  Yes.  Ben.,  25.  (4)  1  Dowl.,  324 ;  S.  C,  1  B.  &  Ad.,  660. 

(2)  3  C.  B.,  844.  (5)  1  Dick.,  114: 

(3)  28  L.  J.,  Q.  B.,  306. 
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1878       been  compromised  behind  hia  back,  and  that,  in  making   the 

B^NATH     compromise,  the  parties  are  colluding  to  deprive  liim  of  the 

v-  means  of  receiving  tiie  costs  due  to  him  from  the  plaintiff.     Now. 

Matunoineb  °  ,     t    /.  •      i 

DoMKB.  as  the  matter  at  present  stands  before  me,  it  does  not  appear 
that  the  plaintiff  ever  was  entitled  to  recover  anything  from 
the  defendant,— or  that  he  has  received  or  is  to  receive  anything 
in  consideration  of  the  withdrawal  of  the  suit  on  the  terms 
proposed.  It  may  be  that  the  Court  would,  under  certain 
circumstances,  be  bound  to  interfere  on  behalf  of  the  plaintiff's 
attorney,  and  to  see  that  his  costs  were  paid  out  of  a  fund  in 
Court,  which  had  been  decided  to  belong  to  the  plaintiff. 
But  there  is  nothing  to  show  that  the  plaintiff  is,  or  w6uld  ever  be, 
entitled  to  receive  anything  out  of  the  securities  now  in  Court, 
which  were  ordered  to  be  brought  in  merely  to  protect  such 
rights  as  the  plaintiff  might  eventually  be  decreed  to  have  in 
them.  There  has  never  been  any  declaration  by  the  Court  that 
the  plaintiff  had  in  truth  any  right  to  the  money.  The  plaintiff 
himself  now  says,  that  having,  since  the  institution  of  the  suit, 
gone  through  the  accounts,  he  finds  that  he  made  a  mistake, 
and  that  he  is  not  entitled  to  any  portion  of  what  he  supposed 
he  was  entitled  to,  and  claimed  in  his  plaint.  It  is  said  this 
statement  is  false,  and  that  there  must  be  some  private  arrange- 
ment between  the  parties.  That  may  be  so;  but  there  is  no 
evidence  to  show  that  it  is;  and  I  cannot  assume  that  it  is 
so.  The  position  of  the  plaintiff's  attorney  is  wholly  different 
from  what  it  would  have  been,  had  judgment  been  recovered 
against  the  defendant,  or  if  he  could  have  proved  that  any  sum 
was  payable  under  the  compromise  to  the  plaintiff.  Even  if  a 
decree  had  been  actually  obtained  for  a  specific  sum  of  money, 
the  i)lalntiff 's  attorney,  before  the  compromise  could  be  set  aside 
by  the  Court,  must  have  made  out  a  clear  case  of  fraud  and 
collusion;  see  Brunsdon  v.  Allard  (1).  The  last -case  on  the 
subject  is  that  of  Ex  parte  Morrison  (2),  in  which  the  judgment  of 
Blackburn,  J.,  is  very  applicable.  That  case,  like  the  one  now 
before  me,  is  a  case  in  which  the  plaintiff  compromised  matters 
privately  before  the  litigation  had  gone  far  enough  to  show 

(1)  28  L.  J.,  Q.  B.,  306.  (2)  4  L.  R.,  Q.  B.,  163. 
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ivhether  it  would  end  in  the  plaintiff^s  favor  or  not.  These  cases 
show  that,  without  distinct  fraud  and  collusion  being  made  out, 
the  Court  will  not  interfere  in  any  case,  and  especially  not  in  a 
case  in  which  it  has  not  been  ascertained  whether  any  thing  is  due 
to,  or  has  been  recovered  by  the  plaintiff.  Mr.  Branson  is  therefore 
entitled  to  the  order  he  asks  for,  but  his  client  must  bear  his  own 
coats.  I  think  the  plaintiff's  attorney  has  great  reason  to  com- 
plain of  the  way  he  has  been  treated,  and  that  the  conduct  of 
Mr.  Pittar,  who,  being  the  defendant's  attorney,  held  communica- 
tion with  the  plaintiff  direct,  instead  of  through  his  attorney, 
and  got  the  matter  settled  in  his  ofiSce  behind  the  back  of  the 
plaintiff's  attorney,  was  extremely  wrong  and  unprofessional. 
Therefore,  the  defendant  must  have  his  own  costs  of  this  appli- 
cation. 

Application  granted. 


1878 


Ramnatk 

DUTT 
V. 

Matunoinbb 

POSSEIB, 


Attorney  for  the  plaintiff:  Baboo  Bolye  Ckund  Dutt. 
Attorney  for  the  defendant :  Mr.  Pittar. 
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Before  Mr,  JtuHce  Phear  and  Mr.  Justice  Aitulie. 
NANHOON  SINGH  (Dbpbndawt)  r.  TOFANEB  SINGH  (Plaintifp).* 
Court  Feee  Act  (  VII  of  1870),  w.  6^12—  Valuation  of  Suit^Jurtsdictiofi. 

4 

For  the  parpose  of  determinfng  the  question  of  jurisdiction,  the  valuation 
of  a  suit  should  be  computed  according  to  the  market-value  of  the  subject- 
matter  of  the  suit,  and  not  by  the  special  rules  applicable  to  valuation  laid 
down  in  Act  VH  of  1870. 

This  was  a  suit  for  pre-emption^  valued  at  Bs.  200^  brought 
bj  the  plaintiff  in  the  Court  of  the  Munsif  of  Patna. 

The  defendant  set  up  (inter  alia)  in  his  written  statement 
that  the  suit  was  undervalued^  and  that  the  value  of  the  property^ 

*  Special  Appeal,  No.  843  of  1873,  from  the  decree  of  the  Officiating 
Judge  of  Patna,  dated  the  12th  March  1872,  affirming  a  decree  of  the  Munsif 
of  that  district,  dated  the  2l8t  June  1872. 
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being  in  excess  of  Bs.  l^OOO^ — viz.,  Bs.  2,000, — ^the  Munsif  had 
no  juriBdiciion  to  try  the  case* 

The  Munsif  passed  a  decree  in  favor  of  the  plaintiff. 

On  appeal  the  OfHciating  Judge  confirmed  the  decree  of  the 
lower  Court.  He  said  in  his  judgment: — ^'  The  first  objection 
raised  was  a  question  of  jurisdiction.  As  regards  jurisdiction, 
it  is  urged  that  the  plaintiff  has  undervalued  his  suit.  Now 
it  is  true  that  the  value  of  this  suit  is  still  placed  at  Rs.  200, 
the  very  amount  which  was  declared  to  be  an  improper  valu- 
ation at  the  time  when  the  former  suit  was  brought,  but  then 
the  present  suit  was  not  instituted  until  after  Act  VII  of  1870 
rCame  into  force,  and,  under  cl.  6  of  s.  7  of  that  Act,  in  suits 
to  enforce  a  right  of  pre-emption,  the  value  is  computed  in 
accordance  with  cl.  5  of  that  section,  and  in  cl.  5  the  value 
is  declared  to  be  ten  times  the  revenue.  Hence  the  present 
suit  has  been  properly  valued.'' 

The  defendant  appealed  to  the  High  Court. 

Messrs.  TwidaU  and  C.  Gregory^  far  the  appellant. 
Baboo  Mohesh  Chunder  Chowdhry  for  the  respondent. 
The  judgment  of  the  Court  was  delivered  by 

Phbar,  J, — This  was  a  suit  brouglit  to  enforce  a  right  of 
pre-emption,  and  the  property  which  had  been  sold  was  sold  for 
Bs.  2,000,  a  consideration  which  may,  under  the  circumstances 
of  the  case,  for  the  moment  be  taken  to  represent  the  market- 
value  of  the  property.  This  suit  however  is  valued  only  at 
Bs.  200.  The  lower  Appellate  Court  says: — {His  Lordship  read 
the  portion  of  the  judgment  set  out  above,  and  continued).--^ 
Thus  it  appears  that  the  lower  Appellater  Court  has  over* 
ruled  the  objection  as  to  the  valuation  of  the  suit,  upon  the 
ground  that  the  method  of  valuing  pursued  has  been  that  which 
is  directed  by  the  rules  of  the  Court  Fees  Act  of  1870. 

On  special  appeal  it  is  urged  that  this  ruling  is  wrong,  and 
that,  for  the  purpose  of  jurisdiction  in  the  Munsif  *s  Court,  the 
valuation  ought  to  have  been  made  according  to  the  market- 
value  of  the  property,  and  not  according  to  the  special  rules 
prescribed  in  the  Court  Fees  Act. 


VOL.  XII.] 


HIGH  COURT. 


We  are  of  opinion  that  this  objection  is  a  good  ground  to 
support  the  special  appeal.  It  appears  to  us  that  the  decision 
of  the  Division  Bench  in  the  case  of  Jeebraj  Singh  v.  Inderjeet 
il/aA/oan  (1)  does  in  fact  conclude  tiie  matter;   and  that^  unless 
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(1)  Before  Sir  Richard  Couch,  Kt., 
Chief  Justice,  €atd  Mr,  Justice 
Ainslie, 

The  2»rd  May  1S72.      ^ 

JEEBRAJ  STNGn  (Dkfrndant)  «.  IN- 
DfilUKET  MAHTOON  (Plaintiff).* 

Court  Fees  Act  C  VII  of  1870 J,  ss.  6 
ff  12 — Valuation  of  Suit — Juris* 
diction. 

Mr.  Twidale  for  the  appellant. 

Mr.  C  Gregory  for  tbe  respondent. 

The  judgment  of  the  Court  was 
dellTered  by 

Couch,  C.J]  —  The  Subordinate 
Judge  has  held  that  the  decision  of  the 
Munsif  upon  the  question  as  to  what 
was  tbe  value  of  the  subject-matter  in 
dispute,  with  reference  to  the  juris- 
diction of  the  Court,  is  fiiml  under  s.  12 
of  the  CourU^ees  Act.  Now,  it  is  ad- 
mitted bj  Mr.  Gregory  that  that  is  not 
BO ;  and  that  would  at  once  dispose  of 
thisspecial  appeal;  because  itshows  that 
his  decision  is  erroneous,  and  it  would 
be  necessiirj  that  the  case  should  go  * 
down  to  him  again.  But  upon  the 
other  question,  namety,  whether  the 
Talue  for  the  purpose  of  jurisdiction 
is  to  be  computed  according  to  the 
Court  Fees  Act,  I  think  there  is 
nothing  to  show  that  it  was  the  inten- 
tion of  the  Legislature  that  that  mode 
of  computing  the  Talue  was  to  be 


applicable  to  the  question  of  the  juris- 
diction of  the  Court,  and  was  to  be 
used  in  ascertnining  what  was  the 
value  of  the  sulject-roatter  in  dispute. 

Act  VU  of  1870  is  an  Act  for 
mnkin<^  the  Court  fees  payable ;  and 
af>er  providing  in  s.  6  that  the  fees 
should  be  paid,  there  follow  a  series 
of  provisions  with  regard  to  the  way 
in  which  the  Court  fees  shall  be 
estimated.  In  suits  for  lands,  houses, 
and  gardens,  it  is  according  to  the 
value  of  the  subject-matter,  and  such 
value  shall  be  deemed  to  be  as  pro- 
vided by  the  Act.  I  think  that  this 
must  mean  that  the  value  is  to  be 
deemed  to  be  such  for  the  purposes  of 
the  Court  fees  only,  and  not  for 
other  purposes.  And  s.  12  appears  to 
support  this  view,  because  it  treats 
this  as  being  a  question ,  relating  to 
valuation  for  the  purpose  of  deter- 
mining the  amount  of  any  fee,  and  it 
makes  the  decision  upon  this  question 
final.  I  ca'h  see  nothing  in  this  Act 
which  would  lead  me  to  suppose  that 
the  Legislative  Council  intended  that 
these  rules  should  be  applied  to  the 
determining  what  was* the  value  for 
the  purpose  of  jurisdiction. 

Therefore  the  decree  of  the  lower 
Appellate  Court  must  be  reversed, 
and  the  case  must  be  remanded  for 
the  Appellate  Court  to  determine 
what  is  the  value  of  the  subject-mat- 
ter in  dispute.  The  appellant  must 
have  the  costs  of  this  appeal. 


*  Special  Appeal,  No.  1027  of  1871,  against  the  decree  of  the  Officiating  Subordinate 
Jttdge  of  Zilla  Patna,  dated  the  2oth  of  April  1871,  reversing  the  decree  of  the  Sadder 
lluosilof  Patna,  dated  the  9th  January  lb71. 
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Nahiioon    to  the  objection  which  has  been  made  on  special  appeaL 

V.  The  present  Chief  Justice  in  tliat  case  delivered  the  opinion 

SuroH.  of  the  Bencliy  and,  as  the  judgment  is  not  a  long  one,  I  will  read 
it  in  full : — (after  reading  the  judgment  of  His  Lordship^  pro^ 
ceeded). — And  this  decision  of  the  Division  Bench  was  in 
truth  almost  the  necessary  consequence  of  the  principle  laid 
down  by  a  Full  Bench  of  the  High  Court  in  tlie  case  of  The 
Collector  of  Sylhet  v.  Kali  Kumar  Dutt  (1).  The  late  Officiat- 
ing Chief  Justice,  Mr.  Norman,  on  that  occasion,  stated  the 
opinion  of  the  Full  Bench  in  these  words: — ^**We  are  of 
opinion  that,  whenever  a  plaint  is  rejected,  under  the  pro- 
visions of  s.  30  of  Act  Yin  of  1859,  on  the  ground  that 
the  amount  or  estimated  value  of  the  claim,  as  stated  by  the 
plaintiff,  is  beyond  the  jurisdiction  of  the  Courts  an  appeal 
is  given,  by  s,  36,  from  the  order  rejecting  the  plaint  We 
think  it  clear  that  the  provisions  in  the  note  to  the  Stamp  Act, 
XXYI  of  1867,  which  was  passed  for  a  totally  different  pur- 
pose,— namely,  to  prevent  appeals  upon  questions  of  stamp- 
duty,  where  the  sole  question  is  as  to  the  amount  of  stomp 
to  be  impressed  on  the  plaint, — cannot  have  the  effect  of 
repealing,  by  implication,  tl^  provisions  of  the  Code  of  Civil 
Procedure,  which  in  clear  and  distinct  terms  give  a  right  of 
^appeal  where  a  plaint  is  rejectee!  upon  the  ground  that  it  is 
undervalued.  We  think  it  clear  that  whenever,  for  .the  pur- 
pose of  determining  the  question  whether  or  not  the  lower 
Court  was  right  in  rejecting  the  plaint  upon  the  ground  that  it 
had  no  jurisdiction  to  entertain  the  suit,  it  becomes  necessary 
to  try  what  is  really  and  truly  the  value  of  the  property  in 
suit,  the  Court,  which  has  to  determine  the  appeiil  upon  the 
question  of  jurisdiction,  has,  incidentally,  power  to  determine  all 
those  questions  of  fact,  which  are  necessary  to  enable  it  to  arrive 
at  a  satisfactory  determination  on  the  question  of  jurisdiction. 
We  think,  therefore,  that  there  is  no  doubt  that  an  appeal  to 
the  Subordinate  Judge  lay  in  the  present  case,  and  for  the 
purpose  of  determining  that  appeal,  the  Subordinate  Judge  had 

(1)  7  B.  L.  R.,  663. 
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the  power  to  enquire  into  and  determine  the  question  of  the 
value  of  the  property  in  suit." 

The  decision  of  the  Full  Bench  in  that  case,  by  which  it  was 
held  that  the  question  as  to  the  value  of  the  property,  for  the 
purpose  of  jurisdiction,  was  a  question  of  fact  open  to  appeal, 
while  the  question  as  to  the  value  of  the  property,  for  the  pur- 
poses of  stamp-duty,  was  not  open  to  appeal,  but  was  a  question 
to  be  finally  decided  by  the  Munsif,  under  the  terms  of  the 
Stamp  Act  in  force,  really  seems  to  have  had  the  effect  of  ruling 
that  these  two  matters  were  essentially  distinct — that  valuation 
of  the  subject  of  suit  for  the  purposes  of  the  Stamp  Act  had 
been  made  by  the  Legislature  a  matter  separate  and  different 
from  the  valuation  for  the  purposes  of  jurisdiction  ;  because,  it 
is  at  once  obvious  that  if  the  question  relative  to  the  one  is  open 
to  appeal,  while  the  question  relative  to  the  other  is  not  open 
to  appeal,  it  might  well  enough  happen,  and  would  frequently 
happen,  that  in  one  and  the  same  suit,  before  the  suit  came  to 
a  final  determination,  the  values  of  the  subject  of  suit  arrived 
at  by  the  two  processes  of  valuatiou  would  be  very  different  in 
amount*.  As  the  effect  o£  these  two  decisions,  it  appears  to  me 
to  have  been  made  clear  that  the  valuation  which  is  to  govern 
the  jurisdiction  of  the  Court,  is  a  perfectly  distinct  matter,  as 
I  have  already  said,  from  the  valuation  according  to  which 
stamps  and  fees  are  to  be  levied. 

The  present  Act,  which  limits  the  jurisdiction  of  the  Mun- 
sif according  to  the  valuation  or  amount  of  the  suit,  is  the  Act 
VI  of  1871,  the  20th  section  of  which  runs  in  these  words: — 
"  The  jurisdiction  of  a  Munsif  extends  to  all  like  suits  in 
which  the  amount  or  value  of  the  subject-matter  in  dispute  does 
not  exceed  Bs.  1,000." 

There  is  no  provision  in  any  part  of  the  Act  itself  which 
goes  to  direct  the  mode  in  which  the  amount  or  value  of  the  sub- 
ject-matter in  dispute  is  to  be  calculated.  Precisely  the  same 
words  were  used  in  Act  XVI  of  1868,  which  preceded  the  pre- 
sent Act  VI  of  1871.  Section  13 of  Act  XVI  of  1868  says:— 
"Munsifs  are  empowered  to  try  all  original  suits  cognizable 
by  the  Civil  Courts  of  which  the  subject-matter  does  not  exceed 
in  amount  or  value  Bs,  h,000." 
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Kaniiooh     >ve  have  nothino:  whatever,  in  either  of  these  Acts,  to  indicate 

Singh  .  . 

o.  that   the    Legislature   intended    the  amount  or   value^  for    the 

buiou.  purposes  of  the  MunsiPs  jurisdiction,  to  be  assessed  or  estimated 
in  any  established  or  special  manner.  The  result  then,  as  it 
seems  to  me,  is  inevitable.  The  two  decisions  to  which  I  have 
already  alluded  having  put  it  beyond  doubt  that  the  special 
rules  of  the  present  Court  Fees  Act,  and  of  the  old  Stamp  Act, 
were  not  intended  by  the  Legislature  for  this  purpose,  it  is 
inevitable  that  the  Courts  must,  in  each  case,  estimate  the 
amount  or  value  of  the  subject-matter  in  dispute,  for  the  purposes 
of  jurisdictitm,  by  the  aid  of  the  best  evidence  available,  bearing 
upon  the  actual  amount  or  value  of  that  subject. 

It  ap{)ears  to  me  further  that  this  view  of  the  case  could  be 
fortified  by  a  consideration  and  discussion  of  the  history,  so  to 
speak,  of  the  Munsif*s  jurisdiction,  from  the  time  of  its  first 
creation,  if  it  were  necessary  that  I  should  go  into  any  detail 
on  this  subject.  But  I  think  it  sufficient  for  my  present  purpose 
merely  to  point  out  that  the  first  of  the  two  modern  Acts,  to 
which  I  have  just  now  referred  as  dealing  with  the  jurisdiction 
of  the  Muusifs, — namely,  Act  XVI  of  1868, — while  il  repeals 

4 

Regulation  V  of  1831  by  the  appended  schedule,  makes  a 
special  reference  to  it  as  a  Regulation  extending  the  powers  of 
the  Munsifs,  Sudder  Ameens,  and  so  on.  It  is  thus  clear,  if 
evidence  to  this  efiect  were  wanted,  that  the  Legislature,  at  the 
time  of  the  passing  of  Act  XVI  of  1868,  had  expressly  under 
its  notice  the  several  provisio*ns  of  Regulation  Y  of  1831,  and 
inrtictual  view  of  them,  so  to  speak,  used  the  words  for  defining 
the  Munsifs  jui'isdi(:tion  which  I  have  already  read  out.  But 
Regulation  V  of  1831  limited  the  jurisdiction  of  the  Munsif 
in  a  very  special  and  express  manner ;  while  it  raised  the  then 
existing  jurisdiction  of  the  Munsif  to  the  amount  of  Rs.  300, 
and  aldo  gave,  I  think  for  the  first  time  (though  about  that 
I  am  not  quite  sure),  powers  ,to  the  Munsif  to  entertain  suits 
for  immoveable  property,  it  expressly  enacted  that  the  rules 
prescribed  in  existing  Regulations  with  regard  to  the  mode  of 
computing  the  value  of  the  property  in,  litigation  should  be 
applicable  for  the  purposes  of  computing  the  property  in  the 
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case  of  Munsifs  jiirisdictiOD.  Then  ngain^  wliile  that  same  Act 
created  Principal  Sudder  Ameens^  and  authorized  the  District 
Courts  to  refer  to  them  original  suits  under  Rs.  5,000,  it 
directed  that  the  value  for  this  purpose  sliould  be  calculated 
according  to  Schedule  B  of  Regulation  X  of  1829,  which  was 
the  Stamp  Act  then  in  force.  And  so  also  it  directs  that  the 
amount  which  was  to  govern  the  jurisdiction  of  the  Sudder 
Ameens,  should  be  calculated  by  the  rules  in  the  same  Schedule. 
It  seems  to  me  exceedingly  important  in  judging  of  the  question 
which  is  before  us,  that  we  find  the  Legislature,  when  it  used 
the  words  "amount  or  value"  in  Act  XVI  of  1868  without 
further  limitation  or  specification  at  all,  had  before  it,  and 
under  its  notice,  th6  provisions  of  the  Act  which,  up  to  that 
time,  regulated  the  jurisdiction  of  the  Munsif  by  express 
reference  to  the  rules  of  the  Stamp  Act.  We  must  take  it, 
I  think,  that  if  the  Legislature,  in  framing  the  new  Act,  which 
was  to  replace  the  old  Regulation  in  regard  to  the  MunsiPs 
jurisdiction,  at  that  time  refrained  from  directing  that  the  value 
should  be  estimated  according  to.  the  rules  of  the  Stamp  Acts 
which  might'l)e  passed  from  time  to  time,  as  had  before  been 
the  case,  it  must  have  done  so  advisedly. 

On  the  whole, 'I  am  not  prepared  to  differ  from  the  decision 
of  the  Division  Bench  in  Jeehraj  Singh  v.  Inde?jeet  Mahtoon  (I) 
to  which  I  have  already  referred ;  and  it  follows  in  my  judg- 
ment that  we  must  give  efiect  to  the  objection  which  has  been 
made  in  special  appeal.  It  is  adgnitted  that  there  is  no  evidenge 
upon  which  it  can  be  sent  back  to  the  lower  Court  with  any 
chance  of  success  for  the  plaintiff  in  regard  to  the  reassessment 
of  the  value  of  the  property.  Accordingly,  the  suit  is  dismissed 
•for  want  of  jurisdiction. 

The  plaintiff  must   pay   the   costs   of  the   defendant  in  this 
Court  and  in  the  lower  Appellate  Court. 
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Appeal  allowed. 


(I)  Ante,  p.  115. 
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•  p.  0.      G.  C.  W.  FORESTER  ahd  otbbrs  (Plaintifps)  r.  THE  SECRETARY  OF 
jJ^J^g  STATE  FOR  INDIA  IN  COUNCIL  (Deferdakt).  ' 

1872  [On  appeal  from  the  Chief  Court  of  the  Punjab.! 
Maylh  ^  ^ 
Jurisdiction — Act  of  State — Evidence — Lost  Sanad. 


Where  lands  were  held  b^  a  jagirdar  under  the  soTereign  of  an  independ* 
ent  State  on  a  jaidcul  tenure,  t.«.,  on  a  grant  of  land,  together  with  the  pubh'c 
revenues  thereof,  on  the  condition  of  keeping  up  a  bodj  of  troops  to  be 
employed  when  called  on  in  the  service  of  the  sovereign,  and  on  the  conquest 
of  the  State  bj  the  East  India  Company,  the  jagirdar  remained  in  the  same 
position  to  the  Company,  Held  that  the  resumption  of  the  lands  by  the  Com- 
pany, and  the  seizure  of  the  arms  and  stores  appertaining  to  the  tenure,  on  the 
death  of  the  jagirdar^  was  not  an  act  of  State,  and  therefore  the  Municipal 
Courts  had  jurisdiction  to  entertain  a  suit  by  the  representatives  of  the 
Jagirdar  against  the  Government  for  the  possession  of  the  land,  and  for  the 
value  of  tlie  arms  and  stores.  This  was  so,  although  at  the  time  of  the 
resumption,  the  Regulation  law  was  not  introduced  into  the  territories  in 
which  the  jagir  was  comprized. 

Where  an  alleged  original  sanad  was  lost,  the  Judicial  Committee,  in  view 
of  the  strict  nature  of  the  proof  required  in  cases  of  claim  under  ancient 
sanads  by  Regulations  II  of  1819,  s.  28,  and  XIV  of  1825,  s.  3,  and  taking 
all  the  circumstances  into  consideration,  refused  to  consider  the  title  under  it 
established. 

Where  the  evidence  showed  that  the  arms  and  stores  seized  had  been 
purchased  by  the  jagirdar  before  .the  resumption,  and  tbare  was  no  authority 
or  evidence  to  show  that  those  who  held  by  jaidad  were  not  entitled  to 
thmgs  so  purchased,  Held  that  the  representatives  of  the  jagirdar  were 
entitled  to  recover  the  value  of  the  arms  and  stores  so  seized. 

These  were  two  appeals  in  cases  known  respectively  as  the 
"Badshapore  Suit"  and  the  "Arms  Suit." 

The  first  was  an  appeal  from  the  decree  of  the  Chief  Court  of 
the  Punjab,  dated  the  19th  March  1867,  by  which  the  decree 
of  the  Commissioner  of  the    Hissar  Division,   dated   the  £3rd 

^Present: — The  RIght  Hon'blb  thb  Lord  Chancellor  IIatprrlt, 
Lord  Westbcry,  Sir  J.  W.  Colvile,  Sib  John  Stuart,  Sib  M.  E.  Smith, 
AND  Sir  Lawrence  Fesl. 
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May  1866,  and  passed  on  appeal  from  the  decree  of  the  Deputy        ^^^2 
Commissioner  of  Delhi  of  the  4th  July  1865,  was  affirmed,  and    Foeb8ter 
the  appellant's  suit  dismissed  with  costs.  Secretary  of 

The  suit  was  brought  in  August  1848  by  the  committee  State. 
of  one  David  Ochterlony  Dyce  Sombre,  a  lunatic,  since 
dec^ased^  to  recover  possession,  with  mesne  profits,  of  an  estate, 
called  Pergunna  Badshapore  Jharsa„lying  on  the  west  bank  of 
the  river  Jumna,  ia  the  district  of  Goorgaon,  which  had  been 
granted  and  devised  to  the  plaintiff  by  Zeboolnissa  Begum, 
otherwise  called  the  Begum  Sumroo  (or  Sombre),  and  which  had 
been  taken  possession  of  by  the  Government  of  India  on  the 
death  of  that  lady  in  1836.  The  appellants  were  the  representa- 
tives of  the  original  plaintiff.  The  Begum  Sombre,  or  Sumroo, 
was  the  widow  of  one  Walter  Beynard,  alias  Raymond,  better 
known  as  General  Sombre,  a  French  soldier  of  fortune, 
who  had  raised  troops,  and  served  with  them  under  various 
niitive  princes,  and,  in  the  latter  part  of  his  life,  under  Scindia. 
For  the  maintenance  of  these  troops,  Scindia  had  granted  to 
Beynard  asjaidad  (I)  certain  lands  lying  in  the  Doab,  a  district 
on  the  eastern  bank  o^  the  Jumna,  and  the  grant  was  continued 
to  his  widow^  the  Begum  Sumroo,  who,  after,  the  death  of  her 
husband,  which  occurred  in  1778,  retained  the  troops  raised  and 
commanded  by  him  in  Sciudia*s  service.  Beynard  left  an  only 
son,  Aloysius  Beynard,  alias  Nawab  Zuffer  Yab  Khan  ;  but  the 
latter,  who  died  about  1801,  left  his  stepmother,  the  Begum,  in 
undisputed  possession  of  his  father's  command  and  estates, 
and  she  thus  became  a  jagirdavy  under  Scindia's  goternment. 
Pergunna  Badshapore  -Jharsa,  the  property  in  dispute  in  this 
suit,  was  wholly  distinct  from  the  jaidad  lands  in  the  Doab;'  it 
was  situate  on  the  opposite  or  western  bank  of  the  Jumna,  and 
'was  said  by  the  appellants  to  have  been  granted  in  altamgha 
by  the  Emperor  of  Dellii,  the  late  Shah  Alum,  after  the 
death  of  Beynard,  to  his  son  Zuffei;  Yab  Khan  in  the  first 
instance,  and  afteivwards,  in  supercession  of  him,  to  the  Begum 

(1)  "A  grant  of  a  certain  district,  called   upon,  in  the  service    of  the 

together  with  the  public  revenues  of  sovereign,    of  whom    the  jagir    was 

it,  on  the  condition  of  keeping  up  a  held/ — See  the  judgment  of  the  Judi- 

bodjr  of  troops,  to  be  employed,  when  cial  Committee, /)w7,  p.  147. 
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1872        Suinroo,  bj   an   altamgha  sanad^  which  was  subsequently  con- 
FouMTBii     firmed  by  Sciudia,  iu  whose  territory   the .  property  lay,  about 
Thk        the  year  1795. 

Static  In  1803,  when  war  was  impending  between  the  East  India 

Company  and  Sciudia,  it  became  important  to  gain  over,  if 
possible,  the  Begum  from  Sciudia,  and  letters  of  the  20th  May 
and  22nd  July  1803,  frc^n  Lord  Wellesley  to  the  Begum, 
written  some  months  before  the  battle  of  Assaye,  fought  by 
General  Wellesley  in  the  Deccan,  on  the  23rd  September  of 
that  year,  and  when  the  power  of  Scindia'was  broken,  show  the 
terms  of  friendship,  conciliation,  and  promise  in  which  it  was 
thought  proper  to  address  her. 

After  the  battle  of  Assnye,  the  letters  addressed  to  the  Begum 
were  somewhat  more  peremptory  iu  tone,  though  still  of  a 
friendly  and  conciliatory  character.  The  [result  ^of  the  influ- 
ences brought  to  bear  on  her  was  that  she  definitively  aban- 
doned the  cause  of  Sciudia  (and  afterwards  of  Holkar), 
recalled  her  troops,  and  threw  herself  unreservedly  on  the  side 
of  the  East  India  Company,  whose  faithful  supporter  she  con- 
tinued to  be  up  to  her  death.  Slie  also,  at  the  request  of  the 
Government,  consented,  by  a  letter,  which  was  received  on  the 
5th  December  1803,  to  exchange  her  jaffir  lauds  in  the  Doab 
for  lands  on  the  other  side  of  the  Jumna;  and  she  expressed 
her  trust  in  the  Governor-General  that,  in  consideration  of  her 
readiness  to  meet  his  wishes,  and  her  friendly  feeling  towards 
the  Company,  the  possession  of  those  lands  'would  be  secured 
to  her  iu  perpetuity. 

With  reference  to  this  letter,  a  copy  of  which  had  been  sub- 
mitted  to  him,  Lord  Lake  wrote  to  Lord  Wellesley  on  the  23rd 
November  1803  that,  pending  the  determination  as  to  what 
portion  of  territory  might  be  most  advantageously  and  con- 
veniently assigned  to  the  Begum  in  lieu  of  her  then  jaffir,  it 
would  be  advisable  to  consider  the  consent  therein  given  by  her 
as  binding,  except  as  regards  the  necessary  details  to  be  entered 
into  for  concluding  the  transfer  which,  Lord  Lake  observed, 
might  "  be  rendered  essentially  beneficial  to  the  interests  of  the 
British  Government,  both  by  completing  the  undivided  posses- 
sion of  the  Doab,  and  by   placing  a  power,   hitherto   of  con- 
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Biilerable  importance   and    influence   in   that   quarter,   upon   a        1872 
troublesome  frontier."  Fobic8tku 

V. 

liord  Lake  continued: —  Thk 

Sjbcsktart  or 
'^From  the  correspondence  of  Lieut-Colonel  Ochterlony,   I  learn       aTAXK, 

that  the  Begum  has  frequently  intimated  an  earnest  wish  to  receive 
from  the  British  Government  some  title  expressive  of  friendship,  or 
some  dignity  which  may  evince  the  confidence  which  the  Government 
reposes  in  her.  Your  Excellency  may  perhaps  be  inclined  to  indulge 
this  wish  in  the  terms  of '  the  transfer  of  her  jagir,  either  by  some 
addition  to  the  titles  hitherto  used  in  the  address  to  the  Begum,  or 
by  permitting  the  country  to  be  now  assigned  to  be  considered  as 
a  sovereignty  under  the  protection  of  the  British  Government,  with 
the  customary  stipulation  of  service-  when  her  troops  may  be  re- 
quired." 

In  answer  to  tliis  letter,  Lord  Wellesley  wrote  to  Lord  Lake 
on  the  23rd  of  December  J 803  as  follows : — 

*'  The  conduct  of  the  Begum  on  this  occasion  appears  to  merit 
the  entire  approbation  of  this  Government,  and  to  justify  her  preten- 
sions to  any  indulgences,  consistent  with  the  security  and  interests  of  - 
the  British  GJovemment,  calculated  to  reconcile  her  to  the  arrangement 
to  which  she  has  consented  for  the  transfer  of  her  possessions  in  the 
Doab.. 

^'1  have  therefore  deemed  it  advisable  to  adopt  the  suggestion 
contained  in  the  last  paragraph  of  your  Excellency's  despatch,  by 
permitting  the  country  to  be  now  assigned  to  be  considered  as  a 
sovereignty  under  the  protection  of  the  British  Government,  without 
anyother  condition  than  the  customary  stipulations  of  service  whenever 
her  troops  may  be  required,  and  of  submitting  to  the  arbitration  of 
the  British  Government  any  differences  which  may  eventually  arise 
between  her  and  any  other  State  or  Chieftain. 

"  I  have  accordingly  addressed  a  letter  to  the  Begum,  signifying 
my  approbation  of  her  conduct,  and  my  satisfaction  at  her  consent  to 
the  proposed  transfer  of  her  possessions,  apprising  her  of  my  resolution 
to  guarantee  to  her  the  independent  dominion  over  the  territory  which 
will  be  assigned  to  her  on  the  western  side  of  the  Jumna  in  exchange 
for  her  present  Joffir,  and  referring  her  to  your  Excellency  for  the 
details  of  this  arrangement. 

"  My  letter  to  the  Begum  is  enclosed,  together  with  a  copy,  for 
your  Excellency's  infonnation. 

**  It  IB  of   the    most    urgent    and    serious    importance    that    the 
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1873         Sntish  authority  should  be  established  in  the  tenitory  composing  her 
FoRKSTsa     present  jagir  at  the  earliest  practicable  period  of  time,  and  I  request 

Thr         that  your  Excellency  will  immediately  adopt  the  necessary  measures 
^"^8x1x16^  **'  ^'^^  *^^  purpose,  and  for  the  assignment  of  an  equivalent  portion  of 
territory  on  the  western  side  of  the  Jimma. 

''  I  trust  that  the  Bagum  may  be  induced  to  admit  the  introduc- 
tion of  the  British  authority  into  her  jagir — without  awaiting  the 
actual  transfer  of  an  equivalent  territory,  which  it  may  require  some 
time  to  effect — under  an  assurance  of  ample  compensation  for  any  loss 
of  revenue  which  may  be  occasioned  by  the  delayC 
.  ''  It  will  be  proper  that  written  engagements  should  be  executed 
on  the  part  of  the  British  Grovemment  and  the  Begum,  stipulating  for 
the  proposed  exchange  of  territory,  and  the  obligations  to  be  imposed 
on  both  parties  by  the  projected  arrangement." 

The  letter  to  the  Begum  mentioned  in  the  above  letter  to 
Lor(f  Lake  was  of  the  same  date,  viz.,  the  23rd  December  1803. 
In  that  letter  Lord  Wellesley  expressed  to  the  Begum  his  satis- 
faction at  the  sentiments  expressed  by  her  in  her  letter  of  the 
5th  December,  and  at  the  ^^ judicious  and  amicable  course" 
which  she  had  adopted  in  her  ready  acquiescence  in  the  sugges- 
tions for  the  recall  of  her  battalions,  aud  in  the  assignment  to 
her  of  territory  on  the  western  side  of  the  Jumna  in  exchange 
for  her  possessions  in  the  Doab ;  and  after  saying  that  he  had  in- 
structed the  Commander-in-Chief  to  conclude  engagements  with 
her  on  the  basis  of  the  proposed  assignment,  he  continued : — 

'^With  a  view  to  manifest  the  sense  which  I  entertain  of  your 
meritorious  conduct  on  this  occnsioD,  and  to  aflford  you  ample 
compensation  for  the  relinquishmeut  of  your  present  jagir ^  I  have 
resolved  to  guarantee  to  you  the  independent  possession  of  the  territory 
which  will  be  assigned  to  you  under  the  proposed  arrangement, 
without  any  other  condition  than  that  of  affording  to  the  British 
Government  the  aid  of  your  troops  whenever  it  may  be  required,  and  of 
submitting  to  the  arbitration  of  the  British  Government  any  differences 
which  may  eventually  arise  between  you  aud  any  other  State,  or 
Chieftain. 

''  His  Excellency  the  Commander-in-Chief  will  adopt,  as  soon  as 
possible,  tiie  necessary  measures  for  transferring  to  you  a  portion  of 
territory  on  the  westeim  side  of  the  Jumna  equivalent  to  that  which 
you  have  ceded  in  the  Doab.  I  trust,  however,  that  you  will  cot  delay 
the  actual  cession  of  your  present  ja^tV  to  the  authority  of  the  Briiish 
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Goyernment  until  the  asaigament  of  an  equivalent  portion  of  territoiy,  1872 

which  mast  necessarily  occupy  some  time  before  it  can  be  effected.  Fokkstkr 

You  will  receive  ample   compensation  from  (he   British  Government  The 

lor  any  loss  of  revenue   which  may  be  occasioned  by   the  delay  in  Statk. 
selecting,  and  transferring  to  your  authority,  the  district  to  be  assigned 
to  you  on  the  western  side  of  the  Jumna." 

By  a  treaty  of  peace,  dated  the  30th  December  1803 — and  sabse* 
quently  rendered  final  by  another,  dated  22nd  November  1805 — 
between  the  East  India  Company  and  Scindia,  the  latter  ceded 
to  the  Company  (inter  alia)  all  his  territories  in  the  Doab, 
and  also  the  territory  to  the  west  of  the  Jumna,  in  which  Per- 
ganna  Badshapore  Jharsa  lay.  It  does  not  appear,  however, 
that  any  seizure  or  resumption  of  any  lands  or  revenue  granted 
by  the  former  rulers,  and  held  and  enjoyed  by  individuals,  was 
made  by  the  East  India  Company  on  this  transfer  of  the 
sovereign  power.  The  efiect,  therefore,  of  the  transfer  was,  that 
the  Begum  became  the  subject  of  the  East  India  Company,  in 
respect  of,  and  as  beneficially  entitled  to,  Pergunna  Badshapore 
Jharsa,  just  as  any  other  proprietor;  and  as  to  the  jaidad  in  the 
Doab,  in  case  the  proposed  transfer  should  not  be  carried  out, 
she  remained  entitled  thereto  for  her  life,  subject  to  the  obligation 
attached  thereto  of  maintaining  troops,  and  in  case  the  transfer 
should  be  carried  out,  entitled  to  be  raised  to  the  position  of  a 
petty  sovereign,  owing  allegiance  to,  and  protected  by,  the  East 
India  Company.  In  the  year  1805,  Begulatiou  VIII  of  1805 
was  passed  by  the  Governor-General  of  India  in  Council,  which, 
by  referring  to  the  treaty  with  Sciudia  of  the  30th  December  1803, 
and  the  territory  mentioned  therein,  clearly  included  the  whole 
of  the  lands  of  Badshapore  Jharsa,  and  that  Regulation,  expressly 
extended  the  laws  and  regulations,  which  had  been  established  for 
the  internal  good  of  the  provinces  ceded  by  the  Nawab  Vizier,  to 
the  whole  of  the  above  territory.  The  above-mentioned  exchange 
of  territory  was  never  carried  out,  in  consequence  of  the 
change  of  policy,  t^hich  seems  either  to  have  immediately  pre* 
ceded,  or  to  have  followed,  the  resignation  of  Lord  WellesJey, 
and  the  appointment  of  Lord  Cornwallis  as  Governor-General 
of  India. 

The  Begum  Sumroo  had  throughout  continued  ready  to  carry 
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__Ji872        out  her  engagement,  altliougli  slie  had  complained  strongly  of 

FoRKSTBu     tjjg  pjijj^  ^Q  j,^,,  Q^n  personal  feelings,  and  the  heavy  pecuniary 

TtiB         loss  which  would  be  occasioned  by  her  leavins^  Sirdhana,  where 

SeCRBTART  of  ^  n  -^ 

£>TATK.  she  had  expended  large  sums  of  money  ;  she  also  complained  of 
having  had  to  pay  certain  arrears  of  pay  to  her  troops  which 
were  due  from  Scindia,  and  for  which  she  seems  to  have  in  vain 
sought  compensation  from  the  East  India  Company.  In 
consequence  of  this  discontent,  and  of  certain  rumours  circulated 
against  the  Begum,  and  also,  apparently,  of  the  defeat  of  Holkar 
in  1804,  Lord  Wellesley  had  at  one  time  adopted  a  much  less 
conciliatory  tone  towards  the  Begum.  In  a  letter  of  the  15th 
February  1805,  addressed  to  Lieut.-Colonel  Ochterlony, 
His  Lordship  threatened  the  annexation  of  the  lands  in  the  Doab, 
without  assigning  any  equivailent,  if  the  Begum  acted  with 
treachery  ;  but  at  the  same  time  intimated  to  Colonel  Ochterlony 
that  he  was  to  consider  himself  at  liberty,  if  he  deemed  it 
advisable,  to  alter  the  proposed  arrangement  with  her  according 
to  his  judgment,  and  to  continue  her  jagir  to  her  in  the  Doab. 
This  was  the  last  letter  that  appears  to  have  been  dictated  by 
Lord  Wellesley  on  this  subject,  and  nothing  further  was  done 
by  him  prior  to  his  retirement  in  tlie  following  July. 

Lord  Cornwallis  immediately  on  his  arrival  adopted  a  different 
tone. 

On  the  6th  of  August  1805,  a  letter  was  written  under  His 
Lordship's  orders  by  Mr.  Malcolm,  the  Resident,  to  Mr.  Guthrie, 
the  Collector  of  Saharunpore^  in  which  it  was  stated  that  it  was 
considered  a  matter  of  importance  to  adopt  every  measure  to 
maintain  the  tranquillity  of  the  Doab,  and  secure  it  against 
foreign  invasion;  that  it  was  particularly  necessary  to  conciliate 
the  Begum ;  and  (after  adverting  to  the  equivocal  behaviour  on 
her  part)  that  the  best  means  of  retaining  her  in  duty  and  attach- 
ment to  the  Grovernment  would  be  to  give  her  a  most  positive 
assurance  that  she  should  remain  for  her  life  in  the  possession  of 
the  jagir  in  the  Doab  on  the  same  terms  on  whioh  she  then  held 
it.  This  letter  authoriaEed  Mr.  Guthrie  to  investigate  certain 
pecuniary  claims  advanced  by  the  Begum,  and  to  give  the  assur* 
ances  as  to  her  retaining  her  jagir,  if  necessary,  in  writing. 

On  the   16th  of  August  1805,  Lord  Cornwallis  wrote  to  the 
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Begum^   informing   her   that,   in   consequence   of  her   faithful         ^^^2 
service,  she  should  not  be  subjected  to  the  pain  of  having  to    Formtbr 
leave  Sirdhana  and  give  up  her  old  lands  in  the  Doab  for  new        ^tary 
lands,  but  that  the  Governor-General  had  *^  resolved  to  leave  her       Statb. 
in  the  unmolested  possession  of  her  jagir^  with  all  the  rights  and 
privileges  which  she  had  hitherto  enjoyed,"  in  the  expectation 
that  she  would  cordially   assist  in  preventing  attempts  to  dis- 
turb the  tranquillity  of  the  Company's  territory.     In  pursuance 
of  the  intention  expressed  in  the  last  letter,   Mr.  Guthrie  was 
sent   to    Sirdhana   with   the  terms  of  the   following  agreement, 
which  was  signed   by  the  Begum    in  August   180.'5,  and  after- 
wards ratified  by  the  Governor-General. 

''Those  places  in  tho  Doab  which  have  formed  the  jaidads  of 
Zeboolniesa  Beguin,  shall  remain  to  her  (as  before)  from  the  Company  as 
long  as  she  mny  live.  The  troops  of  (he  Begum  shall,  according  to 
custom,  be  always  ready  in  the  service  of  the  East  ludia  Company. 
The  Begam,  in  every  instauce,  considering  herself  a  faithful  dependant 
and  friend  of  tlie  Company,  shall  perform  nil  the  duties  required  from 
a  dependant  aud  friend,  and  shall  not  hold  any  intercourse  whatever, 
either  by  agent  or  by  letter,  with  any  State  or  Power,  or  with  the  friends 
or  dependants  of  any  State  or  Power,  or  with  the  enemies  or  refract«>ry 
subjects  of  the  Company,  or  with  any  Stale  or  Power  whatsoever,  but 
Chat  of  the  Honorable  East  India  Company." 

From  the  very  first  the  Government  of  India  appears  to  have 
considered  that  the  rights  of  conquest,  confirmed  by  the  treaty 
of  the  30th  December  1803,  ought  not  to  be  exercised  to  the 
Begum's  prejudice. 

By  his  letter  td  Lord  Lake  of  the  23rd  December  1803, 
Lord  Wellesley  admitted  that  the  Government  could  not,  in 
fairness,  establish  British  authority,  or  introduce  British  law, 
into  the  territory  composing  the  Begum's  Doab  jagir  (1), 
Again,  in  the  end  of  1805,  some  question  having  arisen  as  to  the 
propriety  of  the  Magistrate  of  Meerut  exercising  jurisdiction 
within  the  Begum's  jagir ^  the  matter  was  referred  for  the 
orders  of  Government ;  and  on  the  8th  of  March  1806,  the 
Secretary  of  Government  wrote  to  the  Kesident  at  Delhi  a 
letter,  of  which  the  following  is  an  extract : — 

''I  am  directed   to  iuform  you  that,  according  to  the  terms  of  the 

(1)  Antty  p.  123. 

17 
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1872        eDgagement  concluded  with  Begum  Samroo  under  tlie  authority  of 
FoKRSTBR     GoverumeDt,  the  operation  of  the  British  laws  and  regulations  is  not  to 
Tub         extend  to  her  jagir  ;  and  considerations  both  of  a  general  and  peculiar 
State.       nature  render  it  highly  inexpedient,  in  the  judgment  of  the  GoYernor- 
General  in  Council,  to  propose  to  the  Begum  any  modification  of  those 
tenns  with  a  yiew  to  remedy  the  CYentual  inconvenience  described  in  your 
despatch.     The  Begum,  however,  has  hitherto  manifested  the  utmost 
readiness  to  comply  with  any  requisiiion  on  the  part  of  the  British 
Government  for  the  surrender  of  persons  accused  of  crimes,  and  it  is 
the  wish  and  direction  of  the  Governor-General  in  Council  that,  when- 
ever the  surrender  of  persons  residiug  or  taking  refuge  in  the  Begum's 
jagir  shall  be  necessary  for  the  ends  of  justice,  an  application  for  that 
purpose  be  addressed  to  her  through  the  channel  of  the  Resident  at 
Delhi." 

And  at  a  yet  later  period^  Mr.  Fraser,  the  Resident  at  Delhi^ 
having  attempted  to  check  what  he  considered  mal-administration 
on  the  part  of  the  Begum's  officers,  the  following  letter  was 
addressed  to  him  in  1834  by  the  Secretary  to  the  Government: — 

^'I  am  directed  to  acquaint  you  that  the  explanation  which  yon  hove 
famished  to  account  for  your  having  interfered  in  the  affairs  of  Begum 
Sumroo's  jagir  are  wholly  insufficient.  As  long  as  Her  Highness  lives 
phe  must  be  considered  as  independent,  and  at  liberty  to  intrust  the 
nl  mi  II  is  (ration  of  her  affairs  to  any  persons  she  may  please  to  select. 
We  have  no  right  to  presume  mismanagement  on  account  of  Her  High- 
ness's  great  age»  and  to  found  any  interference  upon  such  presumption. 
If  any  gross  injustices  were  perpetrated  by  Her  Highness  or  her  officers, 
ic  would  furnish  a  fit  subject  for  reference  on  your  part  for  the  consider- 
ation and  orders  of  the  Supreme  Government,  but  nothing  which  yon 
have  urged  is  calculated  to  justify  your  direct  interposition.*' 

In  the  year  1806,  Juliana  Reynard^  the  daughter  of  Aloysius 
Reynard^  married  George  Alexander  David  Dyce,  who  by  that 
marriage  had  a  son,  the  original  plaintiff  above-named^  David 
Ochterlony  Dyce,  who  afterwards  took  the  name  of  Sombre. 
In  consequence,  apparently,  of  this  marriage,  the  Begum 
became  desirous  of  having  a  permanent  provision  made  after 
her  death  for  her  daughter-in-law,  the  widow  of  Aloysius 
Reynard,  Mr.  Dyce,  and  her  numerous  military  and  other 
dependants ;  and  with  that  view  addressed  a  letter,  dated  8th 
July  1807,  to  the  Resident  at  Delhi,  in  which  she  asked  that 
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each  provision  might  be  taken  into  consideration  by  the  Govern-         1872 
ment^   and  '^such  measures  adopted  before  my  demise  as  they    Forkster 
may  deem  most  expedient  for  the  protection  and  support  of  my        Thb 

^       .,  ,  .  t       t  .  1  P      \     •  •         Skcrktauy  OF 

family  and  connexions,  by  bestowing  upon  them,  for  their  enjoy-  Statr. 
ment  after  my  death,  a  permanent  provision  for  life,  either  by 
conferring  upon  them  grants  of  land  now  forming  part  of  jny 
possessions,  or  fixing  a  monthly  sum  adequate  to  their  mainte- 
nance for  life,  as  may  be  deemed  by  the  British  Government 
most  proper.  To  obtain  this  object  so  much  at  my  heart,  I  take 
the  liberty  of  stating  that  the  total  amount  of  the  allowances 
requisite  for  the  above  purposes  is  !Rs«  7,500  per  mensem." 

This  application  was  favorably  received  by  the  then  Governor- 
General,  Lord  Minto ;  and  a  list  was  forwarded  by  the  Begum, 
showing  the  details  of  the  pensions  she  wished  to  have  granted. 
While  the  correspondence  was  still  proceeding  in  the  matter 
of  the  pensions,  and  some  months  before  forwarding  the  li»t 
last  referred  to,  the  Begum,  apparently  from  the  same  motive  of 
providing  for  her  husband's  family,  applied  to  the  Emperor  of 
Delhi  for,  and  obtained  from  him,  a  grant  in  altamgha  tenure  of 
Pergunna  Badshapore  Jharsa  to  George  A.  Dyce  and  his 
descendants. 

This  application  was  not  made  with  any  secrecy^  and  the 
matter  having,  therefore,  come  to  the  knowledge  of  Mr.  Seton, 
the  Resident  at  Delhi,  he  addressed  a  letter,  dated  the 
24th  February  1808,  to  Mr.  Edmondstone,  the  Secretary  of  the 
Government  of  India,  in  which  he  informed  the  Government  of 
the  circumstances  under  which  the  grant  had  been  made,  and 
expressed  his  opinion  that  what  had  occurred  was  an  irregular 
exercise  of  power  on  the  part  of  the  King,  considering  the  posi- 
tion in  which  he  stood  with  regard  to  the  Government,  who  in 
taking  the  King,  and  royal  family  of  Delhi,  under  its  protection, 
and  in  paying  to  His  Majesty  a  larger  stipend  than  the  amount 
of  the  annual  produce  of  the  assigned  territory,  virtually  acquired 
a  right  to  expect  to  be  consulted  by  His  Majesty  previously  to 
the  adoption  of  any  measure,  the  operation  of  which  tended, 
either  directly  or  indirectly,  to  diminish  the  value  of  the 
assigned  territory,  and  that  it  had  more  especially  the  privilege 
of  interfering  for  the  regulation,  and  even    the  prevention,  of 
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1872        ftU    Alienations    of   laud    from    either    the    taxed    or   taxable 
EoBBSTBB     portion  thereof.     The  Resident  also  informed  the  Government 

Thb         of  anotlier  grant  of  a  similar  nature  by  the  King  of  the  village 
State.       of  Bhutgong  in  Pergunna  Soneeput  to  Mr.   George  Dyce  and 
his  descendants  as  an  inam  altamgha. 

The  Government  of  India  adopted  the  views  of  the  Resident, 
and,  as  appears  by  a  letter  of  the  Secretary  of  Government  to 
the  Resident,  dated  the  15th  February  1808,  without  having  the> 
grants  examined^  and  on  an  assumption  that  Badshapore  Jharsa 
formed  part  of  the  Begum's  jagir^  out  of  which  the  pensions 
for  her  dependants  were  to  be  granted,  directed  the  Resident  to 
persuade  the  Begum  to  surrender  the  altamgha  grant.  His  efforts 
to  do  so  at  first  wholly  failed;  but  on  the  16th  February  1811, 
as  the  result  of  the  persuasion  and  inducements  held  out  by  the 
Resident  to  her,  the  Begum  addressed  to  him  a  letter,  from 
which  the  following  is  an  extract: 

^  At  the  time  I  solicited  a  provision  for  ray  family  and  dependants,  I 
had,  as  I  still  retain,  a  firm  conviction  in  my  own  mind  that  the  per- 
gunna of  Badshapore,  and  the  villiiges  of  Bliogeepoor  and  Bhutgong, 
were  held  as  altamgha  to  my  Inte  son,  nud  would  consequently  revert 
to  my  adopted  son  George  Alexander  David  Dyce,  in  virtue  of  his 
marringe  wiih  my  granddaughter.  On  this  Bubject,  doubts  have  arisen 
respecting  the  nature  of  the  grants,  which  are  not  now  to  be  found  in  the 
family  records.  I  consequently  cannot  urge  a  positive  right  ;  but  trusting 
to  the  munificence  of  the  British  Government,  and  to  the  extensive 
possessions  which  will  revert  to  them  at  my  death,  as  well  as  to  the 
local  position  of  Budshapore,  I  am  induced  to  hope  that  you  will  extend 
the  friendship  you  have  ever  shown  lo  me,  to  the  interests  and  prosperity 
of  my  adopted  son  (for  whom  I  feel  o  truly  mnteruni  affection),  and  that, 
by  your  representations  to  the  Right  Honorable  the  Governor-General, 
you  will  second  and  support  my  earnest  entreaties  that  the  provision 
made  fur  my  said  adopted  son  may  not  depend  on  the  uncertain  tenure 
of  his  life,  butbe  extended  to  his  family  and  descendants,  mnle  or  ft^roale, 
and  bear  some  proportion  to  tlie  value  of  the  lands,  which  are  well 
known  to  you,  and  to  which  I  at  first  supposed  he  would  succeed  by 
right  of  inheritance." 

She  also  asked  that  the  village  of  Bhutgong  miglit  be  con- 
sidered included' in  any  arrangements  which  the  Government 
might  adopt. 
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To  tliis  letter   tlie  Besident  replied,  on  the   next  day,   6s        ^^"^ 

follows :—  FORKSTBR 

V, 

*'  I  assure  you  that  I  have  not  the  smallest  doubt  of  your  conviction  _  "^^^ 
tliat  the  lands  were  lield  under  the  teuures  which  yott  describe,  and  State* 
that  your  object  in  soliciting  the  new  grants  from  His  Majesty,  tlie 
present  King  of  Delhi,  was  rather  to  obtain  the  confirmation  of  existing 
grants  than  the  creation  of  new.  Stilli  however,  as  you  yourself  admit 
that  (he  old  grants  are  not  to  be  found  among  the  family  papers,  and  as, 
under  that  circumstance,  the  confirmation  of  the  new  grants  might  lead 
to  the  introduction  of  a  practice,  as  well  as  of  a  principle,  injurious  to 
the  rights  of  the  Britisii  Government,  I  confess  I  am  of  opinion  that, 
much  as  the  Right  Honorable  the  Governor- General  desires  to  comply 
with  your  wishes,  His  Lordship  might  find  it  difficult  to  reconcile  that, 
which  to  himself  individually  would  be  a  high  gratification,  wiih  his 
reluctance,  on  public  grounds,  to  introduce,  and  even  to  sanction,  a 
precedent  of  such  dangerous  operation.  But,  as  that  objection  would 
be  done  away  by  the  annulment  of  the  present  grants,  I  think  it  highly 
probable  that  His  Lordship's  wish  to  relieve  your  mind  from  a  source 
of  anxiety  so  truly  honorable  to  your  feelings,  might  induce  him  to 
bestow  the  lands  upon  your  heirs  in  the  manner  you  desire,  if  that 
objection  were  previously  removed  by  the  annulment  of  the  grants 
obtained  by  you  from  His  present  Majesty.  On  this  ground  I  think  it 
my  duty  to  request  you  to  consider  whether  your  soliciting  the  King 
to  cancel  the  grants  in  question  might  not  eventually  tend  to  the  attain- 
ment of  the  object  which  you  have  evidently  so  much  at  heart.  I  also 
conceive  that  the  British  Government  will  expect  to  be  furnished  witl^ 
a  statement  of  the  actual  produce  of  the  lauds  to  which  your  applica- 
iioh  relates." 

On  the  20th  February  1811,  the  Resident  forwarded  to  the 
Government  copies  of  the  two  last-mentioned  letters,  inclosed  in 
a  letter,  in  which  he  spoke  of  the  pain  the  "sacrifice"  has 
caused  the  Begum,  and  submitted  to  the  Governor-General 
in  Council  the  propriety  of  giving  effect  to  her  desire. 
On  the  9th  March  1811,  the  Secretary  to  the  Government 
replied  to  the  last,  expressing  the  gratification  of  Government 
at -the  success  of  the  Resident's  endeavours,  but  stating  that  it 
was  not  then  necessary  to  determine  the  question  as  to  the  grant 
in  perpetuity  of  Badshapore  Jharsa.  No  further  correspondence 
was  put  in  between  that  time  and  April  1823,  when  some  letter^ 
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1872  passed  between  the  Collector  of  Meerut  and  the  Secretary  to  the 
FoKBSTBB  Board  of  Revenue  in  the  Western  Provinces,  relative  to  some 
Thb  investigation,  under  the  Resumption  Regulation,  II  of  1819,  set 
Statb.  on  foot  by  the  Collector  of  Meerut  in  respect  of  the  Begum^a 
title  to  certain  villages.  This  correspondence  appears  not  other- 
wise important  than  as  showing  that  at  that  time  there  was  no 
suggestion  as  to  her  being  a  sovereign  princess,  or  that,  in  the 
event  of  her  having  been  found  in  possession  of  any  villages 
without  title,  they  would  not  have  been  resumed  by  an  ordinary 
proceeding  in  the  Courts  of  law  under  the  provisions  of  that 
Regulation,  the  applicability  of  which  was  not  then  doubted. 

In  December  1825  and  January  1826,  as  appeared  from 
letters  produced  by  the  Government  of  India,  in  consequence 
of  some  family  quarrels  between  the  Begum  and  Mr.  George 
Dyce,  she  affected  to  contemplate  the  surrender  of  her  jaidad 
and  Jagirs  to  the  East  India  Company ;  and  Mr.  Dyce  then 
protested  against  it  on  the  ground  that,  on  his  marriage  with 
the  legitimate  daughter  of  the  son  of  Sombre,  Badshapore,  and 
some  other  lands,  had  been  by  certain  sanads  granted  to  him  and 
his  family  in  jagir.  He  apparently  referred  to  the  sanads^  or 
grants,  which  in  1808  had  been  objected  to,  and  was  informed  by 
the  Resident  that  the  validity  of  the  sanads,  or  grants,  under 
which  he  claimed,  could  not  be  allowed.  The  matter  then 
dropped,  and  the  surrender,  which  the  Begum  had  probably 
only  threatened  from  irritation  against  Mr.  Dyce,  was  not  made. 

On  the  16th  December  1830,  the  Begum  signed,  sealed,  and 
published  her  will  in  the  English  language,  which  was 
subscribed  by  a  number  of  witnesses,  including  two  or  more 
English  officers  of  rank,  and  of  which  a  copy  was  forwarded 
by  her  to  Mr.  Martin,  the  then  Resident  at  Delhi,  in  order  to  be 
deposited  in  the  Residency  office.  By  that  will,  after  various 
legacies,  she  devised,  together  with  all  other  lands  of  which  she 
might  have  power  to  dispose  at  the  time  of  her  death,  "  all  that 
province  called  Badshapore  Jharsa,"  to  David  Ochterlony  Dyce, 
her  adopted  son,  his  heirs  and  assigns  for  ever ;  and  she  Uiereby 
requested  that  he  would  assume  the  name  of  Sombre. 

On  the  20th  October  1831,  the  Begum  wrote  to  the  Govern- 
ment expressing  a  desire  to  settle  the  Perguuna  of  Sirdhana  on 
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her  great-grandson  D.  O.  Dyce  Sombre  in  perpetuity,  "  so  that        1872 
he  may  enjoy  the  same,  together  with  Pergunna  Badshapore,    Forbstbb 
and  other  villages^  which  the  deceased  Nawab  his  grandfather        Thb 
was  possessed  of^  on  an  altamgha  tenure."     To  this  a  reply  was       Statb, 
sent  on  the  7th  November  1831  ;  and  another,  on  the  same  sub- 
ject, on  the  14th  March  1832,  in  reply  to  a  letter  of  the  Begum 
to  the  Governor-General  relating  to  her  will ;  but  the  Begum 
was  informed,  in  general  terms,  that  she  could  not  be  allowed 
to  alienate  in  perpetuity  her  jaidad  land  (referring  to  Sirdhaua), 
and  which,  under  the  terms  of  the  engagement  of  August  1805, 
she  was  told  she  was  entitled  to  only  for  life.     A  letter,  from  the 
Begum  to  the  Governor-General,  without  date,  but  written  some- 
time in  1832,  apparently  in  reply  to  the  last-mentioned  letter, 
appeared  to  have  contained  copies  of  title-deeds,  on  which  she 
relied  to  show  her  right  to  an  hereditary  estate  in  Badshapore, 
and  which  she  described  as  '^  my  altamgha.^ 

On  the  26Xh  September  1832,  in  reply  to  her  last  letter  appa- 
rently, the  Governor-General,  Lord  William  Bentinck,  wrote 
and  sent  to  the  Begum  a  letter,  assuring  her  that  all  her  posses- 
sions which  were  of  the  nature  of  private  property,  would  be 
religiously  respected,  and  the  demands  of  the  State  strictly 
confined  to  what  came  under  the  head  of  ])ublic  revenue.  The 
reply  of  the  Begum  to  this  was  as  follows,  dated  Ist  March 
1833:— 

"  I  now  most  earoestly  entreat  your  Lordship's  attention  and  con- 
8ideration  to  the  grants  of  the  pergunna  of  Badshapore  Jharsa  and 
the  viliuge  of  Bliogeepoor  Shahgunge,  iu  the  name  of  my  hus- 
band's son,  Louis  Balthazer  Sombre,  known  by  the  style  and  title  of 
Mooznfier-ood-dowlah  Moontnzool  Moolluck  Nawab  Zuffer  Yab  Khan 
Bahadur  Moozuffer  Jung,  these  grants,  one  altamgha  or  hereditary, 
and  one  entirely  independent  of  the  public  revenue,  liaving  been  given 
in  rent-free  hereditary  possession,  by  altamgha^  to  my  husband's  son  as 
before-mentioned,  sanads  of  which  I  have  in  my  possession.  And  there- 
fore it  is  my  fervent  wish  to  obtain  your  Lordship  in  Council's  decision 
upon  this  point  in  my  lifetime,  as  I  have  given  to  my  adopted  son 
Dttvid  Ochterlony  Dyce  (grandson  of  my  husband's  son),  the  above- 
meutioned  pergunna  and  village  as  his  inheritance,  it  being  the  only 
property  his  grandfather  possessed,  and  which  is,  as  before  mentioned, 
quiie  independent  of  public  revenue." 
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.1872  The  Government   replied  to  this,  on  30th  April  1833,  that 

FoBBSTKB    i^  \^^  always  been  understood   that  the   villages  mentioned 

The        iu  her  letter  were  held  on  a  life  tenure  only  ;  that  this  had  been 

8B0RRTARY  OF  ^  ,  ,  '' 

Static  admitted  in  her  previous  letter  to  Mr.  Seton,  dated  8th  July 
1807  ;  and  that  such  admission  was  conclusive  of  her  claim.  The 
correspondence  continued  throughout  January  and  February 
1834,  and  in  one  letter,  dated  29th  January  1834,  from  Lord 
William  Bentinck  to  the  Begum,  in  reply  to  one  from  her 
asking  on  what  grounds  the  objections  of  Government  to  her 
claim  to  the  villages  in  the  pergunnas  of  Burwauah  and  Bood- 
hana  rested,  was  the  following : —  ^ 

"  I  have  to  refer  you  to  the  deed  of  agreement  between  your- 
self and  the  British  GovernmeDt,  coucluded  through  the  medium  of 
Mr.  Guthrie,  in  August  1805,  the  first  sentence  of  which  is  as 
follows  : — '  Those  places  in  the  Doab  which  have  formed  the  jaidad  of 
Zebouluissa  Begum,  shall  remaia  (o  her  (as  before)  from  the  Compuny 
as  long  as  she  may  live.'  This  document  constitutes  the  title  under 
which  you  hold  your  estates  in  the  Doub,  and  it  would  appear  from  it 
that  your  rights  are  limited  to  those  places  which  actually  formed  part 
of  y OUT  jaidad  at  the  period  in  question." 

In  a  letter  dated  21st  February  1834,  the  Begum  sent  five 
sanads  relating  to  Badshapore  Jharsa  to  Mr.  Fraser,  the  Resident 
at  Delhi  (who  wrote  a  letter- acknowledging  their  receipt), 
with  a  request  that  he  would  forward  them  to  the  Government 
for  their  consideration.  This  the  Resident  declined  to  do,  on  the 
ground  that  all  the  points  referred  to  in  them  had  been  settled 
in  the  Governor-General's  letter  dated  the  30th  April  1833  :  and 
the  sanads,  as  was  stated  by  the  appellants,  were  apparently  not 
returned  to  the  Begum.  ^ 

On  the  17th  April,  1834,  the  Begum,  still  insisting  on  her  ^ 

right  to  an  absolute  estate  in  Badshapore  Jharsa  as  her 
altamghoy  and  in  pursuance  of  her  intention,  previously 
expressed  to  the  Governor-General,  executed  a  deed  of  gift,  by 
which  she  giwreTto  David  O.  Dyce  Sombre,  her  adopted  son,  the 
whole,  with  certain  exceptions,  of  her  real  and  personal  estate, 
including  ^^"the  Pergunna  Jharsa  Badshapore,  which  stood 
recorded  in  her  name  as  an  altamgha  ;^^  and  it  was  therein 
declared  that  she  had  made  over  the  same  in  proprietary  posses* 
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sion  to  him,  and  that  he  had  accepted  the  gift  and  taken  the        1872 
same  into  his  own  possession.     This  deed  was  attested  by  the    ^ouEaTR& 
Magistrate  of  Zilla  Meerut  and  seyeral  English  officers,  and  the       '^^^ 
Magistrate  and  Resident  at  Delhi  reported  the  matter  to  Govern-      Stats. 
ment,  submitting  a  copy  and  translation  of  a  letter  from  the 
Begunv  relative  to  the  deed  of  gift,  and  requesting  instructions 
for  his  guidance  in  case  of  the  Begum's  death.     Upon  this  the 
following  letter,  dated  the  5th  June   1834,  was  sent  to  the 
Resident  by  Mr.  Macuaghten,  the  Secretary  to  the  Govemor* 
General : — 

**  2.  With  regai-d  to  the  personal  property  of  the  Begum,  or  the 
houses,  gardens,  &c.,  which  are  uot  to  revert  to  the  Honorable 
Compauy  on  her  death,  the  Governor-General  is  not  aware  that  any 
iuterfereoce  on  your  part  will  be  necessary,  unless  a  dispute  should 
arise  as  to  the  succession,  in  which  event  you  will  interfere  so  far  ouly 
as  may  be  requisite  for  the  preservation  of  the  public  peace,  putting 
Auoh  pai'ty  in  possession  as  you  may  conceive  to  have  the  best  right, 
peodiug  the  result  of  a  more  formal  investigation* 

*^  3.  With  regard,  however,  to  the  territorial  possessions  of  the 
Begum  which  lapse  to  the  Company  on  her  death,  you  will,  of  course 
lose. no  time,  when  that  event  may  occur,  in  proclaiming  the  transfer, 
and  pcohibiting  the  payment  of  any  revenue  to  persons  other  than 
those  authorised  by  you  to  receive  it  on  behalf  o£  Government*  It 
would  be  advisable  that  one  of  your  assistants  should  be  deputed  into 
the  pergunna  on  the  occasion. 

^*  4.  His  Lordship  is  not  prepared  to  determine  what  measures 
should  be  adopted  with  regard  to  Her  Highness's  troops.  It  might 
not  be  expedient  to  discharge  them  at  once,  and  their  services 
perhaps  could  not  suddenly  be  dispensed  with.  You  will  be  pleased 
to  report  your  sentiments  at  length  on  this  subject  :  and  should  Her 
Highness's  decease  take  place  in  the  interina,  you  will  make  no 
chunge  in  the  number  or  disposition  of  her  troops. 

*'  5.  You  have  not  noticed  Her  Highness's  application  for  a  title  in 
favor  of  Mr.  Dyce.  Should  she  renew  this  application,  His  Lordship 
would  wish  that  Her  Highness  be  asked  to  explain  iixo  description 
of  title  which  she  is  desirous  of  having  conferred  on  that  individual." 

On  the  27th  January  1836,  the  Begum  died  at  8irdhana,  and 
on  the  following  day,  the  Collector  and  Magistrate  of  Meerut 
had  a  proclamation  read,  *^  announcing  the  japir  annexed  to 

18 
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^g7>        the  British  Goyernmeutj  and  becoming  subjeot  to  the  Begula- 

FoiiBSTKA    tions  iu  force  in  the  territories  uuder  the  Company,  and  under 

8    RBTABT  OF  ^^^   ^^^   management   of    the     Government    officers,    whose 

Statb.      orders  were  alone  to  be  obeyed,  the  authority  of  those  under 

Her  late  Highness  having  ceased  with  her  demise/'    Possession 

was  also  taken,  under  the  protest    of  the  said  D.  O.  Dyce 

Sombre^  of  the  arms  and  military  stores. 

On  the  29th  January  1836,  Mr.  Thomas  Metcalfe  wrote 
to  David  O.  Pyoe  Sombre : — *^  I  fear  I  must  proceed  to  the 
resumption  of  Pergunna  Jharsa.**  And  on  the  4th  February 
1836,  Mr.  C.  Gubbins,  the  Collector  of  Goorgaon,  took  formal 
possession  of  Badshai)ore  Jharsa,  and  thus  resumed  it  on  behalf 
of  the  Crovernment,  as  a  matter  in  the  ordinary  course  of  his 
duties  as  revenue  officer.  On  the  fith  of  March  1836,  the  Col* 
lector  of  Meerut  addressed  a  letter  to  the  Commissioner  of 
Meerut,  and  sent  him  copies  of  the  sanads,  under  which  the 
Begum  had  held  her  jaidad  lands  in  the  Doab,  and  also  a  copy 
of  the  sanads  relating  to  Badsfaapore,  observing  with  respect  to  the 
latter : — ^'  But  that  pergunna  not  being  situated  within  the 
Doab,  there  is  no  necessity  now  to  discuss  its  merits.'*  A 
copy  of  a  letter  written  on  the  11th  March  1836,  by  Mr.  Dyce 
Sombre,  to  the  Collector,  was  put  in,  iu  which,  after  putting  for- 
ward a  claim  to  all  the  arms  and  military  stores  of  the  late 
Begum,  he  continued  : — 

'*  With  reference  to  tlie  2Qd  para,  of  your  letter,  I  beg  to  say  that 
I  have  already  forwarded  to  yoa  the  copies  of  the  sanads  by  which 
Her  Highness  held  her  jaidad,  and  the  Pergunna  of  Badshapore,  in 
aliamgha  assigned  to  her  by  the  former  rulers  of  Hindustan  long 
antecedent  to  the  British  sway  of  this  adjoining  district.  I  also  annex 
a  copy  of  the  agreement  with  his  Excellency  L6rd  Lnke,  when  the 
jag%T$  which  had  been  so  assigned  (o  Her  Highness  were  confirmed 
to  her  by  the  British  Government.  In  virtue  therefore  of  these  sanads 
I  claim  as  my  private  property  all  the  lands,  arms,  &c.,  in  fact,  property 
of  every  denpmination  (belougiug  to  Her  lute  Highness),  which  is  not 
otherwise  mentioned  in  the  said  agreement ;  or  iu  other  words,  that  I 
consider  only  her  jagirs  within  the  Doab  to  have  devolved  on  the  Hon'ble 
Company  by  the  wording  of  that  agreement ;  all  the  lands  situated 
beyond  the  two  rivers  having  been  devised  to  me  by  Her  late  High«> 
ness." 


^ 
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On  the  4th  of- May   1836,  Lord  Metcalfe,  writing  to  Lord       1872 
Auckland,  said :—  Forestbr 

r. 

"  9*    At  the  peaces  Scindia's  territory  in  the  Doab,  nnd  vicinity  of «     "^^^ 

••  -r>  SUCRBTART  OF 

Delhi,  inclading  all  in  her  (the  Begum's)  lands  became  ours  by  cession,  Statb. 
as  tliej  were  before  by  conquest ;  we  might  have  resumed  the  land,  dis- 
ehargiog  her  and  her  brigade,  or  have  retained  her  and  her  troops  in 
seryiee  on  onj  terms  that  we  approved.  The  coarse  pursued  was  to 
enter  into  engagements  with  her  by  which  she  was  allowed  to  retain  the 
terliiory  on  the  former  footing,  and  the  troops  were  to  be  at  our  disposal, 
three  battalions  or  one-half  to  be  always  employed  on  our  seryice  ;  we 
were  equally  entitled  to  the  use  of  the  whole,  but  such  was  the  engage- 
ment entered  into,  and  we  adhered  to  it  to  the  day  of  her  death." 

Againv  on  the  20th  May  1836,  the  Collector  of  Meerut  wrote 
to  Mr*  Hutchinson,  the  Commissioner  of  Revenue,  as  follows: — 

**  Copies  of  the  tenures  (on  whieh  the  Begum  held  the  pergunnas 
situate  in  the  Doab,  and  that  of  Badshapore)  are  herewith  submitted, 
and  a  reference  to  them  will  at  once  show  that  the  Doab  pergunnas 
were  held  for  the  maintenance  of  troops,  whilst  that  of  Badshapore 
was  enjoyed  as  a  private  possession,  without  any  stipulation  or 
agreement.  There  could,  therefore,  be  no  question  as  to  the  right 
of  the  heirs  to  whatever  might  be  due  to  the  Begum  (although 
succession  to  the  jagir  may  be  barred)  in  the  pergunna  of  Badshapore, 
but  the  same  private  right  has  never  been  recognised  in  the  Doab 
pergunnas ;  on  the  contrary,  they  ore  viewed  as  having  been  only 
a  life-grant  for  a  specific  purpose,  wholly  public,  not  investing  any 
private  or  personal  right  in  property  devisable  by  will." 

In  another  official  letter  from  the  Collector  of  Meerut  to  the 
Commissioner  of  that  district,  dated  the  27th  December  1836, 
was  the  following  paragraph  :— 

*^  I  have  already,  in  my  letters  to  your  predecessor,  observed  that 
the  grant  under  which  the  Begum  enjtjed  Badshapore  differed  from 
that  under  which  she  held  the  pergunnas  in  the  Doab,  in  that  the 
former  was  for  her  own  benefit,  while  the  latter  was  solely  for  the 
maintenance  of  a  military  contingent,  without  conferric^  a  property 
either  on  the  Begum  or  her  heirs.  I  am  not  aware  whether  copies  of  the 
sanads  were  furnished  to    the    Board,  but  they  were  transmitted  to 

« 

the  Government,  and  as  the  question  is  one  of  considerable  importance 
its  decision  is  looked  forward  to  with  much  interest." 

On  the  4th  July   1836^  Mr.   Dyce   Sombre  wrote   to  th^ 
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1875        Lieutenant-Governor  of  the  North-Weatem  •ProvinccB  on  the 

FoBi£6TBR    subject  of  his  title  and  claim  to  Badshapore  Jharsa,  and  also  to 

i^>        the  military  stores  and  arms.     He  therein  asserted  his  risfat  to 

SSGRKTABT  OP  "^  ,  *^, 

Statb.  Badshapore  as  devisee  of  the  Begum,  who  had  held  it  on 
wholly  different  terms  from  her  jaidad  lands.  On  the  30tb 
July  1836,  a  reply  was  written  by  the  Secretary  to  the  Govern* 
ment  of  the  North* Western  Provinces  rejecting  the  claim,  on 
the  ground  that  the  possessions  claimed  by  David  Ochterlony 
Dyce  Sombre  "  were  conquered  by  the  arms  of  the  Honorable 
Company,  and  the  Begum  was  allowed  to  hold  them  precisely 
on  the  same  footing  as  the  jaidad  in  the  Doab ;"  and  adding, — 
'^  It  was  a  portion  of  Scindia's  territories  conquered  by  the 
British.  Government,  it  might  have  been  resumed  at  will,  but  it 
was,  by  the  agreement  alluded  to,  secured  to  the  Begum  for  her 
life."  This  letter,  however,  at  the  same  time  claimed  both  the 
Jaidad  and  Badshapore  Jharsa,  as  having  **  lapsed "  on  the 
Begum's  death  to  the  Government,  the  nature  of  the  tenure, 
giving  her,  as  alleged,  only  a  life-interest. 

Mr.  Dyce  Sombre  having  appealed  to  the  Governor-General 
in  Council  from  the  decision  of  the  Lieutenant-Governor,  his 
appeal  was  rejected  on  the  2 1st  November  1836.  On  the 
17th  October  1830,  the  Court  of  Directors  rejected  Mr. 
Dyce  Sombre's  appeal  from  the  decision  of  the  Government 
of  India;  and  on  the  14th  June  1842,  the  Commissioners  for 
the  Affairs  of  India  refused  him  an  interview  which  he  had 
asked  for,  relative  to  his  claims,  and  referred  his  application,  for 
'^  possession  of  the  documents  bearing  on  the  claims,"  to  the 
Court  of  Directors.  On  the  8th  of  August  1842,  Sir  Robert 
Peel  also  refused  to  entertain  an  a'ppeal  which  had  been 
made  to  the  Crown.  TJnde*  a  commission  de  lunatico  inquirendo, 
on  the  30th  July  1843,  the  above-named  D.  O.  Dyce  Sombre 
was  found  to  have  been  of  unsound  mind  from  the  27th 
October  1842.  On  the  8th  February  1844,  Mr.  Larkins  was 
appointed  committee  of  his  estate,  and  a  case  having  been 
laid  subsequently  by  Mr.  Larkins  before  Counsel,  and  the 
opinion  given  thereon  having  been  brought  to  the  notice  of  the 
Lord  Chancellor,  His  Lordship,  on  the  5th  August  1847, 
ordered  Mr.  Larkins,  as  such  committee,  to  institute  the  present 
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Bult.      Accordingly,   on  the    17th   August   1848,   the  original         ^872 
plaint  was  filed  in  the  Court  of  the  Priucipul  Sudder  Ameen     Fobkbtkb 
of   Zilla  Delhi   (then  goYerned  as  to  all   civil  and    criminal  g^^^^""^^  ^^ 
suits,   by   Act  V   of  1832),  on  behalf  of  D.    O.   Dyce  Som-      Statu. 
bre^   a  lunatic,    by    his    committee,     as  plaintiff,   against  the 
Collector  of  Zilla  Goorgaon,  on  the  part  of  Government,  as 
defendant,   to    recover    possession    of   the    altamgha  jagir   of 
Badshapore  Jharsa  with  mesne  profits.     The  plaint  set  forth 
the  plaintiff's  title   as  above  stated,   and  complained    of  the 
illegal    taking    possession    by    the    Collector    of   Badshapore 
Jharsa  without  the  institution  of  proceedings  under  Regulation  II 
of   1819,    and  so  giving   the  plaintiff   a  full  opportunity   of 
proving  his  title  thereto*. 

On  the  30th  December  1848,  the  Collector  of  Goorgaon,  on 
behalf  of  the  Government  of  India,  put  in  an  answer,  wherein 
various  defences  were  raised :  the  material  objections  being  as 
follows,  mV.,  want  of  jurisdiction  in  a  Civil  Court;  limitation 
under  Regulation  II  of  1803,  s.  18,  cl.  3 ;  the  non-applicability 
of  Regulation  II  of  1819  (the  Resumption  Regulation)  to  the 
province  of  Delhi ;  and  lastly,  that,  under  the  agreement  and 
the  alleged  understanding  between  the  East  India  Company 
and  the  Begum,  her  interest  in  Badshapore  Jharsa  was  limited 
to  a  life-interest. 

On  the  5th  February  1849,  the  plaintiff's  replication  was 
filed,  in  which  he  again  distinctly  alleged  that  Badshapore 
Jharsa  was,  in  contradistinction  to  the  jagir  lands  in  the 
Doab, ''  held  by  the  Begum  by  virtue  of  a  free  altamgha  grant  in 
perpetuity."  On  the  24th  February  1849,  the  rejoinder  was  filed, 
in  which  the  only  point  repeated  was  the  plea  to  the  jurisdiction 
under  Regulation  XYII  of  1836,  s.  3,  no  allusion  being  made 
to  the  sanad.  On  the  13th  February  1849,  the  case  was  trans- 
ferred to  the  Judge's  Court. 

The  record  of  the  original  case  was  destroyed  during  the 
mutiny  of  1857 ;  and  it  did  not  appear  what  issues  were 
framed  by  the  Judge  in  1849,  or  whether  any  -issue  was  raised 
as  to  the  jurisdiction  of  a  Civil  Court  over  the  plaintiff^s  claim, 
by  reason  of  the  taking  possession  of  Badshapore  Jharsa  having 
been  an  act  of  State :  but  no  question  was  then  raised  as  to  the 
genuineness  of  the  sanads. 
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1S72  On  the  9th  July  1849,   the   Civil   Judge  of  Zilla  Delhi, 

FoBKSTBB     to   whose   Court  the   suit  had  been   transferred   at  the   final 

Thb        hearing,  dismissed  the  plaintiff's  9nit,  on  the  single  plea  of 

fiTATB.      limitation,  and  without  referring  to  the  plea  of  jurisdiction  (1). 

On    appeal,    the    late   Sudder    Dewanny   Adawlut   at    Agra, 

on  the  9th    December    1850,    affirmed  the  judgment   of  the 

Judge,  on  the  plea  of  limitation,  and  without  reference   to 

jurisdiction  or  any  other  matter  whatsoyer,  holding,  as  the  lower 

Court  had  done,  that  the  lunacy  of  D.  O.  Dyce  Sombre  was 

not  an  exception  within    the  meaning  of    the    Regulation   of 

limitation  (2).     The  plaintiff  then  appealed  to  Her  Majesty  ia 

Council. 

While  that  appeal  was  pending,  on  the  1st  July  1851,  D.  O. 
Dyce  Sombre  died,  and  ultimately  his  widow,  who  married 
General  Forester,  one  of  the  appellants,  and  the  sisters  of 
D.  O.  Dyce  Sombre  and  their  husbands  prosecuted  the  appeal, 
and  the  judgments  being  reversed,  the  case  was  remitted  back 
to  the  Courts  in  India  (3). 

In  consequence  of  the  original  records  of  the  case  having 
been  destroyed,  a  new  plaint  was  directed  to  be  filed,  which  was 
accordingly  done  by  the  heirs  and  representatives  of  the  late 
D.  O.  Dyce  Sombre,  and  the  trustees  of  Mrs.  Forester's  marriage 
settlement.  The  answer  filed  by  Government  materially  differed 
from  the  former  answer,  in  that  (inter  alia)  it  alleged  that  the 
Begum  Sumroo  "  was  allowed  to  continue  in  the  exercise  of 
sovereign  authority"  down  tcf  her  death,  and  that  the  seizure  of 
her  estates  was  one  by  right  of  conquest,  and  in  the  Govern- 
ment's ^'  political  capacity ;"  and  that  the  plaintiffs'  alleged 
sanads  had  not  been  granted  by  the  Emperor  Shah  Alum, 
or  confirmed  by  Sciudia ;  and  that,  if  so  granted,  the  grant  was 
inyalid. 

O^  the  8th  May  1865,  issues  were  settled,  of  which  the  4th, 
5th,  a^d*6th  were  as  follows: — 

^'  4.  ^^Wheiher  the  Pergunna  of  Badsh&pore  Jharsa  was  granted  by 
Sbah  Aluih  to  the  Begum  Sumroo,  as  mentioned  ia  the  plaint  ? 

'^  5.  Wiwther,  if  the  same  were  so  granted,  Shnh  Alum,  at  the  time 
of  such  grant^^ossessed  and  exercised  supreme  power  withia  tlie 
territory  in  which  tbe  lands  were  situated  ? 

(1)7  Moore'a  I.  A.,  109\  (2)  7  Moore's  I.  A.,  113.    (3)  7  Moore's  I.  A.,  104. 
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^<6.    WLetheri  if  the^  siinie  were  so  granted,  the  said  grant  was  con-         1872 

•  ■ 

firmed  by  Mahanija  Madho  Rao  Sciudia,  as  in  the  pluiut  oieutioned  ?"       Forestbb 

The  other  material  issues  wer^  as  to  whether  the  Begum  had        Thb 
power  to  dispose  of  the  jagir  by  deed  or  will ;  whether  the  East      brATsw 
ludia  Company  was  bouud  by  the  grants  or  by  the  Begum's 
disposition ;  and  whether  the  Company  took  possession  of  the 
jagit  9&  an  act  of  State,  so  as  to  oust  the  jurisdiction  of  the 
Municipal  Courts. 

On  the  9th  May  1865,  the  plaintiffs  presented  a  petition, 
asking  for  a  subpana  duces  tecum,  to  the  Government  of  India, 
to  produce  an  office  copy  of  a  letter  of  Lord  Lake  to  the 
Begum,  dated  the  29th  October  1804,  referring  to  the  altamgha 
jagir,  of  which  the  original  had  been  lost ;  an  original  letter 
dated  the  18th  April  1834,  from  the  Collector  of  Meerut  to 
the  Secretary  of  Government,  relating  to  the  execution  of  the 
deed  of  gift  by  the  Begum;  an  original  letter  dated  the  19th 
March  1836,  from  the  Commissioner  of  Meerut  to  the  Collectpr, 
acknowledging  receipt  of  the  sanads ;  the  sanads  or  firmans 
themselves ;  the  King  of  Delhi's  registers,  received  by  the 
Government  after  the  mutiny,  in  which  the  sanads  of  Badshapore 
were  allegedto  have  been  registered;  the  records  of  the  canungoes 
of  Badshapore;  the  issuing  of  a  requisition  to  the  Maharaja  of 
Scindia,  to  inquire  whether  the  confirmation  oT  the  sanad 
alleged  by  the  plaintiffs  appeared  on  his  records ;  and  subpmnas 
to  Mr.  Forbes,  Collector  of  Meerut  to  appear  and  give  evidence 
and  procure  certain  specified  documents,  and  to  Mr.  Fitzpatrick, 
and  one  Bao  Balmokund.  The  documents  were  not  produced^ 
and  the  plaintiffs  tendered  copies  of  the  alleged  sanads,  which 
were  considered  by  the  Deputy  Commissioner  inadmissible  as 
evidence;  he  stating  his  reasons  for  so  rejecting  them  after 
examining  them.  Tliey  also  produced  Hn  alleged  copy  of 
a  perwanna  of  confirmation  dated  2nd  Suffa  1203  F.  (fnd 
November  1788). 

These  sanads  were  as  follows,  tlie  first  one  being  callecf  in 
the  record  sanad  No.  3,  by  which  the  pergunna  of  Jharsit, 
and  the  villages  of  Badshapore  and  Bliutgoug  (among  others) 
were  bestowed  upon  Zebooluissa  (the  Begum),  and  upon  her 
descendants. 
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^^^  *'  From  the  autumn  crop,  m.,  from  the  month  of  Tingo  Zail  (last 

FouKSTStt    ujQ^^ii  Qf  lY^Q  FbaU  year),  as  an  aUamgha  grant  to  her  from  generation 

-     '^*i<*        to  generation,  to  her  children,  and  those  related  to  her.    This  crant  is 
Sbobetaby  of       ®  '  '        ■  ° 

Statk.  to  be  considered  as  safe  from  the  strokes  of  change  or  alteration.  Ko 
peshktuh,  or  the  fees  of  subahdariy  favjdariy  revenue,  or  other  kinds  of 
oess,  such  as  tax  or  exaction,  &c.,  is  to  be  demanded  from  this  estate ; 
all  increase  in  the  revenue  or  proceeds  of  the  estate  proceeding  from  a 
good  cultivation  to  go  to  the  grantee.  This  aanad  or  grant  is  all- 
sufficient;  fresh  confirmation  is  not  to  be  required  year  by  year. 
Nothing  ought  to  be  done  contrary  to  this  grant. 

Dated  9th  of  Zillah  of  the  30th  year  of  the  reign  (11th  September 

1788)." 

The  other  sanad  dated  19  th  Shu  wall,  year  30  of  His  Majesty 
(25th  July  1788),  was  to  the  same  effect 

The  perwanna  of  confirmation,  dated  the  2nd  Sufia  1203 
Fasli  (I7th  August  1795),  purported  to  be  in  these  terms: — 

**  Be  \t  known  to  the  chowdhries,  canangoes,  zemindars,  and  cuUi- 
vatora  of  the  Fergunna  Badshupore  and  Jharsa,  that,  whereas  the 
aforementioned  mehal  waa  formerly  granted  aa  an   altamgha  jagir 

m 

(jagifi  altamghai)  to  the  kind  friend  the  Begum  Zebt>olui8aa  by  a 
royal  sanady  so  it  is  to  be  cousidered  on  the  same  footing  as  beforot 
and  all  are  required  as  heretofore  to  present  themselves  and  pey  the 
revenue  to  her  without  fail.  This  is  very  strictly  enjoined,  so  let  them 
be  very  careful  to  obey  it," 

The  Deputy  Commissioner  dismissed  the  suit  on  the  ground 
that  the  Begum  was  an  independent  princess,  and  the  seizure  of 
Badshapore  was  a  seizure  by  arbitrary  power  on  behalf  of  the 
Crown  of  the  dominions  of  a  neighbouring  State,  and  therefore 
an  act  of  State  into  which  a  Municipal  Court  could  not  enquire. 

The  Judicial  Commissioner  of  the  Punjab  affirmed  that  decision 
without  going  into  the  question  as  to  the  genuineness  or  effect 
of  the  sanads. 

m 

From  that  decision  the  plaintiffs  appealed  to  the  Chief  Court 
of  the  Punjab  (Roberts  and  Boulnois,  JJ.)>  which,  on  the  19th 
day  of  March  1867^  dismissed  the  appeal. 

Of  these  Judges,  Roberts,  J.,  placed  his  judgment  solely 
on  the  ^^  resumption  of  the  Begum  Sumroo's  territories  on 
her  death,  being  an  exercise  of  sovereign  power  towards  an 
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independent  State,  and  a  political  act  over  which  the  Municipal        i872 
Courts  have  no    jurisdiction ;"   he  considered  the  case  to  be     Fobbstbb 
ffoverned  by  the  decisions  of  the  Privy  Council.     Boulnois,  J.,  „     The 

o  J  J       ^  '       '  Secretary  or 

put  his  judgment  on  the  same  ground  as  his  colleague,  declaring  Statb. 
^^  that  the  act  was  done  by  a  State  against  a  State ;"  but  he  also 
expressed  an  opinion  that,  admitting  the  copies  of  the  sanads^ 
wliich  he  thought  were  receivable,  the  plaintiffs'  evidence  had 
not  sufficiently  established  the  making  of  the  sanads,  and  the 
confirmation  by  Madho  Bao  Scindia. 

From  this  decision  the  plaintiff  appealed  to  Her  Majesty  in 
Council. 

Sir  i?.  Palmer y  Q.C.,  Mr.  Leiih,  and  Mr.  Doyne  for  the 
appellants. — The  judgment  appealed  against  rests,  so  far  as  the 
question  of  jurisdiction  is  concerned,  on  two  cases — The  East 
India  Company  v.  Syed  Ally  (1)  and  The  Secretary  of  State 
for  India  v.  Kamachee  Boye  Sahaba  (2) ;  but  these  are  very 
different  from  this  case.  In  the  former  of  these  cases  the  East 
India  Company  assumed  property  and  lands,  which  belonged  to ' 
a  wholly  independent  sovereign,  under  a  treaty  between  th^ 
Company  and  the  Nawab  of  the  Carnatic :  in  the  latter  the  lands 
were  seized  as  an  exercise  of  sovereign  power,  aided  by  military 
force,  over  an  independent  sovereign.  It  cannot  be  said  that 
the  Begum  held  a  similar  position :  she  was  before  the  tession 
by  Scindia  a  mere  jayirdar,  a  subject  either  of  Scindia  or  the 
King  of  Delhi,  and  was  transferred  to  the  East  India  Company 
as  the  substituted  sovereign  power,  and  so  she  remained  till 
her  death.  There  could  be  nothing  in  the  nature  of  '^  act  done 
by  a  State  against  a  State,"  since,  accor^Iing  to  the  contention 
of  the  respondents,  the  Begum's  sovereignty  and  interest  deter- 
mined and  lapsed  to  the  Company  upon  her  death,  so  that  at 
the  time  of  the  assumption  in  1836,  the  lands  of  Badshapore 
formed  a  part  of  the  territories  of  the  Company,,  and  the 
assumption  was,  as  against  Mr.  Dyce  Sombre,  an  exercise  of 
authority  by  the  ruling  power  against  a  subject,  which  was 
cognizable  by  the  Civil  Courts  ? 

JBoulnois,  J.,  appeared  to  think  that  the  assumption  of  the  lands 

(1)  7  Moore*s  I.  A.,  556,  (2)  2  Moore*B  I.  A.,  476. 
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i87g        could  b«  enqnireol  into  under  the  Regulations.     Regulation  XIV 

FoRBSTKR     0f  1825,  however,  had  effect  anterior  to  the  passing  of  Act  XVII 
p. 

Thk         of  1836,  as  it  refers  to  all  grants  by  Scindia  or  his  predecessors ; 

SSORRTARt  or  fii  -I  mi  'll 

8tatb«  and  Badshapore  had  been  so  granted.  The  construction  placea 
by  Bouluois,  J.,  on  Regulation  XXXVI  of  1803,  is  opposed  to 
the  clear  intention  of  the  Regulation,  which  was  that,  where  a 
grant  had  been  actually  made  and  possession  obtaioed  under  it, 
but  the  grant  had  been  set  aside  thereafter,  for  what  seemed 
to  the  ruling  power  sufficient  reasons,  the  grantee,  who  had  then 
lost  .poffisession,  aud  submitted,  should  not  at  a  subsequent  period  . 

be  restored  to  possession,  merely  on  the  strength   of  the  original 
grant.     The  question  of  jurisdiction  has  been  waived. 

Mr.  Forst/th,  Q.C.,  Mr.  Archibald^  and  Mr.  Merivale  for  the 
Oovernment — This  appeal  is  really  one  arising  on  the  facts. 
The  Begum  was  an  independent  ruler,  and  therefore  the  seizure  of 
Badshapore  cannot  be  enquired  into  by  a  Municipal  Court.  The 
ease  is  nearly  in  all  respect  parallel  with  the  Rajah  of  Tanjore's 
case  (I).  The  Begum's  position  was  that  of  a  sovereign 
princess,  as  is  forcibly  shown  by  her  own  orders  to  her  troops 
serving  with  Scindia  in  the  Deccan  (2). 

(1)  7  Moore*8  L  A.,  476.  dependants.    An  engagement  has  been 

(2)  These  orders  were  as  follows:"^    concluded  between  the  British  Gov- 
**Be  it  known  to  the  mnjors,  cap-  ^ernment  and  me,  by  which  it  is  stipa* 

tains,    ensigns,  subahdars,    jemadars^  lated  that  the  friends  and  enemies  of 

havildarSf  corporals,  privates,  artillery-  either  party  shall  be  the  friends  and 

men,  khalashis,  and  to  all  descriptions  enemies  of  both.    It  is  therefore  in* 

of  persons  attached  to  my  battalions  cumbent  on  you,  if  you  consider  your** 

^  now  serving  in  the  Deccan,  under  the  self  to  be  my  servant  and  acknowledge 

immediate  command  of  Colonel  Saleur,  me  as  your  ruler,  that  yon  act  in  con« 

that,  on  the  24th  of  Rajeb  1218  Hijri  formity  to  the  spirit  of  that  engage-*  V 

(lOth  November  1803),  I  arrived  at  the  ment.    You  will  accordingly,  without 

royal  ghat  of  the  Jumna  leading  to  the  delay,  obtain  from  Dowlut  Rao  Scindia 

city  of  Delhi,  where,  on  the  following  the  arrears  of  your  pay,   and  having 

day,  I  had  the  honor  of  an  interview  obtained    your    dismission  from  that 

with  the  British  officers,  from  whom  I  Chieftain,    proceed    to    join    Majorr 

experienced  all  those  attentions  which  General  Wellesley,   the  officer  com- 

beeame  Chiefs  in  friendship  and  alii-  manding    the    British    army    in    the 

ance  with  each  other,  and  they  added  Deccan,  when  the  British  Government 

mc  as  a  twelfth  member  to  their  conn!-  will  afford  you  the  requisite  degrea  of 

cil  of  eleven—an  event  on  which  I  protection.    I  shall  make  due  allow- 

congratulale  all    my    adherents    and  ance  for  ^.oiu*  expenses^  &c." 
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And  again  from  the.  letter  of  the  8th  March  1806  (1).     The        M72 

^^  >i    I  ipi    ■  ■  y 

words  in  that  letter,  "propose  to  the  Begum  any  mpdification  b:orb8thb 
of  those  terms/^  would  not  have  been  used  if  it  had  been  in  the  Thb 
power  of  the  Company  to  insist  upon  modifications.  If  #he  sub-  $tat& 
jects  were  under  her  rule  and  government,  and  not  under  that, 
of  the  East  India  Company,  the  annexation  of  the  State,  so  as 
to  suppress  the  existing  laws  and  to  substitute  new  ones,  would 
be  an  act  of  State  beyond  the  limits  of  the  jurisdiction  of  the 
Jdunioipal  Courts."  Again  the  Letter  addressed  by  the  Secretary 
to  the  Government  in  1834  to  Mr.  Eraser  (2)  upon  his  attempting. 
to  check  what  he  considered  to  be  mal-administration  on  the 
part  of  the  ofiicers  of  the  Begum,  shows  that  the  Government 
looked  upon  her  e^  de  facto,  it  not  de  jitre,  an  independent 
0overeign.  Under  these  circumstances  the  resuming  possession  of 
her  domains  at  her  death  wast  an  act  of  State ;  see  further 
Advocate- General  y.  Ameerchund  (3).  The  Regulations  relied 
upon  by  the  appellants  were  not  extended  tp  the  pergunna  of 
Badshapore  until  after  the  20th  June  1836. 

Sir  7?.  Palmer y  Q.C.,  in  reply. 

The  case  between  the  same  parties  called  ''  The  Arms  Suit  '* 
was  then  heard. 

This  suit  had  alsol)een  dismissed  on  the  ground  that  the  Court 
had  no  jurisdiction.  « 

.  It  appeared  that,  in  1819,  the  Begum  bought  from  the  East 
India  Company,  for  her  troops,  4,000  muskets  for  over 
Bs.  1,32,000.  By  her  will  she  bequeathed  all  guns  and  every 
description  of  military  pai*aphernalia  to  D.  O.  Dyce  Sombre^ 
and  she  also  gave  them  to  him  by  the  deed  of  gift  in  1834, 
On  her  death,  although  the  Government  gave  up  to  him  all 
personal  effects,  they  claimed  to  retain  the  guns,  &c.,  on  the 
ground  that  the  ^'Begum's  troops  were  maintained  for  the  public 
service,  and  their  equipment  paid  for  out  of  the  public  revenue.'' 

This  claim  was  protested  against,   and    the  whole  military 
stores,  armB,  &c.,  were  valued  at  nearly  five  lakhs. 

The  case  was  contested  below  on  the  same  grounds  as  the 
other  suit. 

4 

(1)  Ante,  p.  127.  (2)  AtUe^  p.  128.        (3)  1  Knapp.,  P.  C,  829,  n. 
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1872  Sir  R.   Palmer,  Q.C.,   Mr.  Leith,  and  Mr.  Doyne  for  the 

»       — - 
FoRRSTBR     appellants. 

v. 
The 

^"^StItkT^'     Mr.  Forsyth,  Q.C.,  Mr.  Archibald,  and  Mr.  Merivale  for  the 
respondents. 

Their  Lordships  gave  the  following  judgment: — 

Badshapore  Suit* 

In  this  suit  the  representatives  of  the  late  Mr.  Djce  Sombre 
claim  to  recover  from  the  Government  of  India  possession  of 
a  valuable  estate  called  Pergunna  Badshapore  Jharsa^  with 
mesne  profits  since  August  1836.  They  do  not  claim  merely  a 
zemindar!  interest  in  the  lands ;  they  claim  to  hold  them  rent- 
free^ — that  is,  free  from  assessment  to  Government  revenue  : 
and  the  total  value  of  the  claim  is  assessed  in  round  numbers 
at  a  sum  little  short  of  a  quarter  of  a  million  sterling.     " 

The  defence  to  this  suit,  on  the  part  of  the  Government  of 
India,  is  two-fold.  It  is  alleged,  first,  that,  on  the  death  of  the 
Begum  Sumroo,  in  1836,  the  estate,  whatever  were  the  nature 
and  extent  of  her  interest  therein,  was  resumed  by  an  act  of 
Government,  which,  having  regard  to  the  status  of  the  Begum 
as  an  independent,  or  juafi-independent,  sovereign,  was  an  act 
of  State,  the  propriety  and  validity  whereof  are  not  cognizable 
by  any  Municipal  Court ;  and  in  support  of  this  proppsition 
they  rely  on  the  case  of  the  Rajah  of  Tanjore  (1),  and  similar 
authorities.  It  is  further  alleged  that,  if  the  case  is  cognizable 
by  the  Municipal  Courts,  the  appellants  have  failed  to  establish 
by  trustworthy  evidence  the  title  to  this  estate  on  a  rent-free 
tenure,  capable  of  passing  to  Mr.  Dyce  Sombre  by  the  deed 
of  gift,  or  subsequent  will  of  the  Begum  Sumroo. 

In  order  to  test  the  sufficiency  of  the  first  defence,  it  is 
necessary  to  come  to  a  clear  conclusion  touching  the  status  of 
the  Begum  Sumroo  both  before  and  after  the  acquisition  by 
the  East  India  Company  of  the  Doab,  and  the  territories  on 
the  west  of  the  Jumna,  comprised  in  the  treaty  of  peace 
concluded  with  Dowlut  Bao  Scindia  on  the  dOth  of  Decem- 
ber 1803. 

(1)  7  Moore's  I.  A.,  476. 
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It  will  be  convenient  to  consider  the  question  with  reference  .    1872 
to  the  Begum's  possessions  at  Sirdhana  and  elsewhere  within    ^<>Rkster  . 
the  Doab ;  because  the  negotiations  and  correspondence  with  ^     '^"^ 

^  OBCRRTART  OF 

her  were,  up  to  the  time  of  the  final  agreement  or  treaty  with  State. 
her  in  1805^  confined  to  those  possessions;  no  mention  being 
made  therein  of  Badshapore,  which  is  on  the  western  side  of 
the  Jumna ;  and  because  the  acts  and  powers  of  the  Govern- 
ment in  the  resumption  of  Badshapore  cannot  be  put  upon  higher 
ground,  than  their  acts  and  powers  in  the  resumption  of  Sirdhana. 

The  status  of  the  Begum,  in  respect  of  her  Doab  possessions 
before  1803,  is  admitted  to  have  been  that  of  ajagirdar,  holding 
upon  Vbjaidad  tenure, — i.e.,  upon  a  grant  of  a  certain  district 
together  with  the  public  revenues  of  it,  on  the  condition  of 
keeping  up  a  body  of  troops,  to  be  employed,  when  called 
upon,  in  the  service  of  the  sovereign  of  whom  the  jagir  was 
held.  The  de  facto  sovereign  of  the  Doab  at  this  time  was 
Dowlut  Bao  Scindia.  There  is  nothing  in  the  record  to  show 
what  powers  over  the  inhabitants  of  the  district  included  in 
such  a  jagir  were,  as  incident  to  the  tenure,  vested  in  th6 
jagirdar.  But  it  cannot  be  doubted  that,  practically,  the  whole  - 
administration  of  the  territory  included  in  her  jagiry  whether 
civil  or  criminal,  was  vested  in  the  Begum,  who  exercised  a 
sort  of  delegated  sovereignty  therein* 

This  being  the  condition  of  the  Begum  in  the  early  part  of 
1803,  Lord  Wellesley,  in  pursuance  of  the  policy  by  which  he 
succeeded  in  detaching  certain  French  adventurers  from  the 
service  of  Scindia,  appears  to  have  entered  into  negotiations 
with  her  before  the  actual  commencement  of  hostilities  with  the 
Mahratta  prince.  War,  thougli  previously  certain,  was  not 
declared  until  August  1803,  and  Lord  Lake's  force  broke  up 
from  Cawnpore  on  the  7th  of  that  month.  But  the  earliest 
letter  from  Lord  Wellesley  .to  the  Begum  that  is  set  forth  in 
the  record  is  dated  the  20th  of  May.  That  letter  shows  that  a 
previous  correspondence  had  taken  place  between  them,  having 
for  its  object  the  diversion  of  the  Begum  and  her  battalions 
from  the  service  of  Scindia  to  that  of  the  English.  The  negotia* 
tion  so  begun  was  continued  throughout  the  war.  Though 
this  negotiation  may  not  have  prevented  such  of  the  Begum's 
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^»^g       troops  as  W^re  actuallj  with  Scindia,  undeir  her  Lieut.-CoIonel 

.  F0BB8TBR     Saleur,  from  fighting  against  us  at  the  battle  of  Aesaye,  yet  it 

Thb        kept  her    friendly  to    us    in    her    own  district.     Nor  can  it  be 

'Sborbtabt  of       *^  ' 

Statb.  doubted  that,  at  the  time  when  peace  was  concluded^  and  by  the 
the  treaty  of  the  30th  December  1803,  the  sovereignty  over 
the  Doab,  and  the  territories  west  of  the  Jumna  in  which 
.Badshapore  is  situate,  passed  from  Scindia  to  the  East  India 
•Company^  The  Governor-General  had  fully  determined  that  th« 
future  relations  of  the  Begum  and  the  Company,  though  not 
as  yet  precisely  defined,  were  to  be  friendly,  and  that  our  rights 
-of  conquest  wei'e  not  to  be  exercised  to  her  prejudice.  Thil 
appears  from  Lord  Wellesley's  letter  to  Lord  Lake,  of  the 
23rd  of  December  1803  (1),  which  admits  that  the  Governmenjb 
could  not  in  fmrness  establish  British  authority,  or  introduce 
British  law,  into  the  territory  composing  the  Begum's  Doab 
Jagir;  and  the  nature  of  the  equivalent  proposed,  in  the  event 
of  her  agreeing  to  exchange  those  possessions,  is  also  a  circumr 
istance  which  has  some  bearing  upon  the  present  question.  It 
Appears  for  sometime  to  have  been  in  Lord  Wellesley'« 
contemplation  to  make  the  Jumna  the  western  boundary  of  thd 
purely  British  territory,  and  to  form  the  territories  conquered 
from  Scin()ia  on  the  western  bank  of  that  river  into  independent 
and  protected  principalities.  And  it  being  then  considered 
desirable  to  reniove  the  Begum  out  of  the  Doab,  it  was  proposed 
to  give  her  one  of  these  principalities,  reconciling  her  to  tho 
inconveniences  of  the  exchange  by  the  accession  of  dignity 
implied  in  treating  her  as  a  sovereign  under  the  protection  of 
the  British  Government  This  seems  to  be  the  fair  construction 
of  Lord  Lake's  letter  of  the  23rd  JKTovember  1803  to  th« 
Governor-General  (2),  and  of  all  that  was  done  upon  it.  This 
negotiation  was  continued  after  the  ratification  of  the  treaty  of 
the  30th  December  1803,  and  when  the  sovereignty  of  the  East 
India  Company  in  the  territories  ceded  by  that  treaty  ha<} 
become  complete.  The  project,  however,  was  ultimately 
abandoned  by  Lord  Cornwallis;  and  the  final  treaty  or 
agreement  with  the  Begum  was  made  in  August  1805  (3).     Th^ 

i 

(1)  AnU,  p.  123.  (3)  Ante^  p.  123.  (3)  AiOe,  p.  127. 
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substance  of  that  agreement  is  that  ^^  those  places  in  the  Doab        i872 

Fhich  have  formed  the  jaidads  of  Zeboolnissa  Begum  shall  remain    ^orbstek 

to  her  (as  before)  frbm  the  Company  as  long  as  she  may   live.''        Th" 

What  follows  may  either  be  the  expression  of  conditions  g^t/ce      .Statb. 

iacite  tnsunt  in  a  jaidad  tenure^  or  conditions  superadded  thereto; 

But    the    fair    construction    of   the  instrument^   and    of    the 

correspondence  which  led  up  to  it,  seems  to  be  that  the  Begum 

was,  for  her  life,  to  hold  her  territories  in  the  Doab  from  the 

Company,   as  she  had  held  them  under  Scindia;  and  that,  as 

she  was  not  a  sovereign  princess,  but  a  mere  jaidadar  under 

Scindia,  she  was  to  remain  such  under  the  Company,  the  project 

of  conferring  upon  her  the  new  dignity  of  a  sovereign  pifincesS 

having  been  only  part  of  the  larger  project  for  an  exchange  of 

territory,  and  abandoned  with  it.  '  , 

'.    Up  to  this  time  there  is  little,  if  any,    express  mention  of 

Badshapore.     It  is,  however,  admitted  on  both  sides  that  the 

Begum  was  de  facto   in  possession  of  it  when. the  cession  of 

1803  took  place,  and  that  she  continued  during  her  life  td  hold 

it,  and  to  exercise  therein  the  same  powers    of  goviemment 

and  administration  which  she  exercised  at  Sirdhana.     This  vieW 

of  the  status  of  the   Begum  is  confirmed  by  the  9th  paragraph 

of  Lord  Metcalfe's  letter  of  the  4th  May  1836(1).    The  authors 

ity  upon  such  a  subject  of  a  man  of  his  experience  and  character 

is  of  the  highest  value. 

This  being  so,  the  present  case  is  distinguishable  from  that  of 
The  Secretary  of  State  for  India  v,  Itamachee  Boye  Sahaba{2).' 
There  the  Baja  of  Tanjore,  though  he  may  have  had  less 
substantial  power  than  that  exercised  by  the  Begum  Sumroo^ 
retained  at  least  the  shadow  of  original  and  independent 
sovereignty.  Lord  Kingsdown  thus  puts  the  question :—' 
^' What  was  the  real  character  of  the  act  done  in  this  case? 
Was  it  a  seizure  by  arbitrary  power,  on  behalf  of  the  Crown  hi 
Great  Britain,,  of  the  dominions  and  property  of  a  neighbouring 
State — an  act  not  affecting  to  justify  itself  on  grounds  of  municipal 
law ; — or  was  it,  in  whole  or  in  part,  a  possession  taken  by  the 
Crown,  under  color  of  legal  title,  of  the  property  of  the  latd . 


(1;)  iln^,  p.  ^87.  (2)  7  Jloore's  L,A.,  475. 
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1872       Raja  of  Tanjore>  in  trust   ftt  those   who,  by  law,  might  be 
FoKKBTBB    entitled  to  it  on  the  death  of  the  last  possessor  ?    If  it  were  the 
Thb        latter,  the  defence  set  up  has  no  foundation/' 

6K0RBTART  OF         _,  _     _  ...  i  •  i 

£tatk.  The  act  of  Crovernment  m  this  case  was  not  the  seizure  by 

arbitrary  power  of  territories  which  up  to  that  time  had  belonged 
to  another  sovereign  State ;  it  was  the  resumption  of  lands 
previously  held  from  the  Government  under  a  particular  tenure, 
upon  the  alleged  determination  of  that  tenure*  The  poasessioa 
was  taken  under  color  of  a  legal  title ;  that  title  being  the 
undoubted  right  of  the  sovereign  power  to  resume,  and  retain, 
or  assess  to  the  public  revenue,  all  lands  within  its  territories, 
upon  the  determination  of  the  tenure  under  which  they  may 
have  been  exceptionally  held  rent-free.  If  by  means  of  the 
continuance  of  the  tenure,  or  for  other  cause,  a  right  be  claimed 
in  derogation  of  tlds  title  of  the  Government,  that  claim,  like 
any  other  arising  between  the  Gtxvemment  and  its  subject4», 
would,  primd  facie,  be  cognizable  by  the  Municipal  Courts  oF 
India* 

The  particular  case  was,  no  doubt,  somewhat  complicated  by 
the  peculiar  nature  of  the  powers  exercised  by  the  Begum  in 
her  jaffirt ;  and  the  practical  exclusion  of  her  territories 
during  her  lifetime  from  the  operation  of  British  law  and  the 
jurisdiction  of  British  Courts. 

Their  Lordships  think  that  the  Begulations,  which  were  the 
written  law  of  that  part  of  British  India,  and  whatever  else  may 
be  held  to  constitute  British  law,  were  not  introduced  into  these 
territories  by  Regulation  YIII  of  1805,  or  until  after  the 
passing  of  Act  XVII  of  1836.  The  Begum's  territories  were 
treated  as  excepted  from  the  conquered  territories :  and  although 
the  sovereign  rights  of  Scindia  over  these  territories  passed 
under  the  treaty  of  1803,  they  passed,  subject  to  the  rights  of 
the  Begum,  the  precise  definition  whereof  was  then  the  subject 
of  the  negotiations  which  resulted  in  the  agreement  of  1805. 
Accordingly,  on  the  Begum's  death,  it  was  thought  necessary  to 
pass  an  Act  of  the  Legislature  in  order  to  legalize  the  introduc- 
tion of  Regulation  law  into  these  territories  by  order  of  the 
Governor-General.  That  this  was  done  by  legislation,  and  not 
by  proclamation^  affords,  perhaps,  another  argument  against 
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treating  the  annexation  of  these'territories  as  an  act  of  conquest        iR72 

■  i» 

or  arbitrary  power,  or  as  the  exercise  of  an  original  right  of    ^'orkster 
conquest  which  had  remained  in  suspense  during  the  Beocum's  „     The 

i«r-  ▼•  1111  11  11  Secrktary  op 

Iifetune.  It  is  probable,  however,  that  the  abnormal  condition  State. 
of  these  territories  was  one  reason  why  the  resumption  took 
place,  not,  as  it  would  have  taken  place  in  a  province  or  district 
wherein  the  action  of  Government  is  fettered  by  the  Regulations, 
by  a  resumption  suit,  but  in  what  is  called  the  Political  Depart- 
ment; and  thus  both  parties  seem,  for  some  time  at  least,  to  have 
considered  that  the  act  was  in  the  nature  of  an  act  of  State.  For 
it  is  to  be  observed  that  Mr.  Dyce  Sombre  himself  asserted  his 
supposed  rights  by  memorials  and  appeals  to  one  political 
authority  after  another,  beginning  with  the  Lieutenant-Governor 
of  the  North-West  Provinces,  and  ending  with  the  Prime 
Minister;  and*  that  it  was  not  until  after  his  lunacy,  and  the 
oirder  of  Lord  Chancellor  Lyndhurst  in  that  matter,  that  any 
tecourse  to  the  Municipal  Courts  was  had,  or  apparently  even 
contemplated. 

These  considerations,  however,  though  they  may  explain 
much  of  what  appears  from  the  record  to  have  taken  place, 
cannot  affect  the  determination  of  the  question  under"  considei'- 
ation.  They  cannot  alter  the  legal  nature  of  the  acts  of 
Government,  or  make  the  resumption,  under  the  assertion  of 
a  legal  title,  of  lands  claimed  adversely  by  a  subject,  an  arbi- 
trary act  of  sovereign  power  against  an  independent  State. 
And,  even  if  the  state  of  the  law  in  the  territories  in  question 
at  the  time  when  the  act  of  resumption  took  place,  gave — as 
perhaps  it  did — a  larger  power  of  resumption  to  the  East  India 
Company  than  it  possessed  in  the  Regulation  Provinces,  that 
drcumstance  would  not  exclude  the  jurisdiction  of  the  Courts. 
For  these  reasons  their  Lordships  are  of  opinion  that  the  first 
ground  of  defence,  being  that  on  which  the  Courts  below  have 
mainly  proceeded,  fails. 

This  being  so,  it  is  next  to  be  considered  whether  the  appel- 
lants have  established  their  title  to  Badshapore  Jharsa  as  held 
in  perpetuity  by  a  rent-free  tenure;  in  other  words,  whether 
they  have  proved  a  grant  by  the  sovereign  power  of  the  rent 
of  the  lands,  which  rent  would  otherwise  be  payable  to  the  State. 

20 
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1872  The  original  suit  having  betn  brought  in  1848,  to  recover 

Forester  the  estate  from  the  East  India  Connpany,  which  had  been  in 
The  possession  since  1836,  the  burden  of  proving  a  title  sufficient 
Stats.  to  disturb  that  possession  necessarily  lies  upon  the  appellants. 
This,  however,  would  not  have  been  otherwise  had  the  com- 
mencement of  the  litigation  been  in  1836,  and  by  proceedings 
in  an  ordinary  resumption  suit.  For  the  Regulations  touching 
such  suits  cast  upon  the  person  who  claims  to  hold  land  lakhiraj, 
or  free  from  assessment  to  Government  revenue,  the  burden 
of  establishing  a  title  recognized  by  law  as  sufficient  to  give 
that  exceptional  immunity,  and  require  very  stringent  proof 
in  such  cases. 

Regulation  II  of  1819  which  the  appellants,  in  their  original 
pleading,  invoke  as  one  of  those  by  which  the  claims  of 
Mr.  Dyce  Sombre  ought  to  have  been  determinedin  1836,  by  its 
28th  section  provides  that  an  ancient  sanad  shall  not  be  treated 
as  sufficient  proof  of  its  contents  on  the  faith  of  its  seal,  or 
without  confirmatory  evidence.  And  s.  3  of  Regulation  XIV 
of  1825  also  shows  the  high  degree  of  proof  required.  Nor 
are  such  provisions  unreasonable  ;  since  every  grant  of  this  kind 
implies  a  perpetual  alienation,  in  favor  of  some  individual  and 
his  heirs,  of  a  portion  of  the  land  revenue — the  impost,  if  impost 
it  is  to  be  called,  which  immemorial  custom  has  made-  the  most 
natural  and  tolerable  to  the  natives  of  India, — and  thus  operates 
not  only  in  derogation  of  the  rights  of  future  Governments,  but 
to  the  injury  of  the  subject,  on  whom  the  incidence  of  taxation 
for  the  necessary  purposes  of  Government  will  be  the  heavier, 
in  proportion  as  the  public  revenue  is  wasted  by  such  alienations. 

It  is  of  tho  utmost  importance  in  a  case  like  the  present  to 
observe  in  what  manner  and  upon  what  proofs  the  case  of  any 
claimant  is  first  advanced. 

In  the  plaint  filed  in  August  1848  by  the  committee  of 
Mr.  Dyce  Sombre,  it  was  stated  generally,  and  without  con- 
descending on  the  name  of  the  grantee,  that  the  altamgha  jagir 
Badshapore  Jharsa  was  originally  granted  by  the  Emperor 
Shah  Alum,  and  subsequently  confirmed  by  Madho  Rao 
Scindia.  But  in  the  substituted  plaint,  which  was  filed  in 
January  1864  by  the  appellants,  and  must  be  taken  to  be  the 
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foundation  of  the  existing  suit,  4lie  statement  is  more  specific.         ^^"2 
It  is  this : — **  The  pergunna  of  Jharsa,  inclusive  of  Badshapore,     Forkstbb  . 
was  granted  as  an  altamgha  jagir   to    the  Begum  Sombre  (or        The 
Sumroo)  by  His  late  Majesty  Shah  Alum,  in  the  SOth  year  of      Statb. 
the  ascension  ;  and  this  grant,  according  to  the  sanad  dated  the 
2ud  ZufFer,  the  37th  year  of  the  ascension,  was  confirmed  by  the 
Maharnja  Madho  Rao  Scindia."     And  the  fourth,  fifth,  and  sixth 
of  the  issues  settled  in  the  cause  upon  which  the  parties  went  to 
trial  were : — "  Whether  the  Pergunnit  of  Badshapore  Jharsa  was 
granted  by  the  Shah  Alum  to  the  Begum  Sumroo,  as  mentioned 
in  the  plaint?  Whether,  if  it  were  so  granted.  Shah  Alum^  at 
the  time  of  such  grant,  possessed  and  exercised  supreme   power 
within  the  territory  in  which  the   lands  were  situated?    And 
whether,  if  the  same  were  granted,   the  grant  was  confirmed 
by  Madho  Kao  Scindia,  as  in  the  plaint  mentioned  ?  " 

It  will  be  convenient  here  to  state  the  history  and  character 
of  the  alleged  grant  from  Shah  Alum,  as  disclosed  by  the 
documents  upon  which  the  appellants  mainly  rely,  rir.,  the 
papers  procured  from  Delhi. 

The  case  which  the  Counsel  for  the  appellants  make  on  these 
documents  is,  first,  that  in  tlie  month  of  Shuwall,  in  the  30th  year 
of  Shah  Alum,  the  Begum  presented  a  petition,  praying  that 
a  new  and  complete  altamgha  sanad  of  Pergunna  Jharsa 
might  be  granted  to  her  in  substitution  for  one  previously  grant- 
ed to  Zufier  Yab  Khan,  the  son  of  Sombre  or  Sumroo  ;  secondly, 
that  a  report  was  made,  recapitulating  the  prior  devolution  of 
the  estate,  showing  that  it  had  been  held  by  certain  great  officers 
of  the  Court  of  Delhi  in  succession,  as  part  of  their  respective 
jagir Sy  that  it  had  for  some  time  ^^  continued  released "  as 
jaidad  of  the  battalion  of  Sumroo  Bahadoor  Feringee,  and,  on 
the  15th  of  Kajeb  of  that  year,  (with  the  exception  of  certain 
•villages)  had  been  granted  in  altamgha  to  Zufi*er  Yab  Khan, 
on  a  representation  that  an  altamgha  sanad  under  the  eoal  of 
Maharaja  Puttail  (said  in  one  part  of  the  record  to  be  a  title 
of  Scindia)  had  been  lost ;  thiidly,  that  on  tliis  report  and  on  the 
19th  of  Shuwall,  the  King  issued  a  Jnman  to  the  effect  that  an 
altamgha  grant  of  Badshapore  Jharsa,  "with  the  exception  of 
ihe  villages  excepted  from    the   grant   to   Zuffer  Yab   Khan, 
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1872        should  be  made  to  the  Begum  on  the  temiB  therein  expressed ; 

FoRKSTBR     fourthly,  that  whether  the  formal  grant  or  sanad  was  or  was  not 

Thr         issued  to  her  in  pursuance  of  that ^rwan,  she,  two  months  after- 

Secrbtaky  of 

Statk.  wards,  presented  another  petition,  in  which  she  made  no  reference 
to  the  preceding  grant  to  Zuffer  Yah  Khan,  but  stated  that 
all  'the  estate,  including  the  excepted  villages,  had,  since  the 
death  of  Sumroo,  been  in  her  possession  as  jaidad  ;  and  that  in 
consequence  of  that  petition,  a  sanad  of  the  whole  estate, 
including  the  villages  before  excepted,  was  granted  to  her  in 
altamgha  under  the  khas  seal  and  golden  togra  of  the  Emperor 
on  the  9th  of  Zilhij  in  the  30th  year  of  his  reign. 

If  these  facts  are  true,  it  follows  that  until  the  month  of 
Shuwall,  or  that  of  Zilhij,  in  the  30th  year  of  Shah  Alum, 
whatever  interest  the  Begum  had  in  Badshapore  was  in  the 
nature  of  a  jaidad  tenure;  that  Zuffer  Yab  Khan  never  had 
an  altamgha  grant  of  that  estate  under  a  sanad  of  the 
Emperor,  except  for  a  period  of,  at  most,  three  months  ;  and  that, 
80  far  as  appears,  he  was  never  in  possession  under  that  grant. 

The  original  documents,  of  which  the  foregoing  is  the  effect, 
were  not  produced,  and  the  copies,  or  alleged  copies,  produced  in 
evidence  are  admitted  to  have  had  no  existence  before  1847. 
They  are  said  to  have  been  then  copied  from  old  records  at  Delhi 
at  the  instance  of  the  committee  of  Mr.  Dyce  Sombre,  or  his 
legal  advisers,  with  a  view  to  the  proceedings  being  commenced 
in  the  following  year.  If  the  transactions  which  they  represent 
to  have  taken  place  really  took  place,  an  original  sanad,  in  the 
terms  of  what  in  the  record  is  called  "  sanad  No.  3  "  (1),  must 
have  been  issued  to  the  Begum  Sumroo  under  the  seal  of  Shah 
Alum.  But  of  this  original  sanad  there  is  no  trace.  It  is  not 
produced :  its  loss  is  not  accounted  for :  there  is  no  evidence 
that  anybody  ever  saw  it. 

It  has  been  strongly  argued  for  the  Government  that  the 
non-production  of  the  original  not  being  accounted  for, 
secondary  evidence  of  its  contents  is  not  admissible.  Their 
Lordships  are  by  no  means  prepared  to  say  that  an  Indian 
Judge  would  not  do  right,  according  to  the  practice  of  the 
Courts  of  that  country,  in  rejecting  a  copy  if  the  absence  of 

(1)  Ante,  p.  141.  ^ 


VOL.  XII.3  PRIVr  COUNCIL.  155 

the  original  were  not  satisfactorily  accounted  for.     There  seems        1872 
to  be  no  reason  for  assuming  that  a  rule  requiring  the  best    Fobbsteb 
evidence  producible  to  be  produced,  has  no  application  to  Courts        Tub 
of  which  the  Judges  may  be  presumed  to  be,  for  want  of  profes-      Sxaxb. 
sional  training,  less  capable  than  they  are  elsewhere  of  weighing 
the  effect  of  evidence.     This  Committee  undoubtedly  enforced 
the  rule  in  the  case  of  Syud  Abbas  AH  Khan  y.  Yadeem  Ramy 
Beddy  {\),      There  have,  however,  been  other  cases  in  which 
their  Lordships  have  declined  to  apply  to  Indian  cases  the  strict 
iniles  of  evidence    which  obtain  in  this  country  on  trials  at  nisi 
prius.    And,  considering  that  in  this  case  the  Judge    of   first 
instance  has  commented 'on  the  copies  in  question,  their  Lord- 
ships propose  to  treat  them  as  admitted  in  point  of  fact,  and  to 
consider   what   credit   and    effect   ought   to  be   given  to  them. 
Nevertheless,  in  weighing  the  whole  evidence  given  in  support 
of  the  appellants'  title,  the  absence  of  proof  that  the  original 
sanad  once  existed,  and  was  subsequently  lost  or  destroyed,  is 
a  very   grave   circumstance,   which   cannot  be    excluded  from 
consideration. 

The  case  as  to  the  copies  of  the  sanad,  put  forward  by  the 
learned  Counsel  for  the  appellants,  is  that  they  are  proved  to  be 
copies  taken  from  ancient  documents  at  Delhi,  since  destroyed 
in  the  mutiny,  which,  whilst  they  existed,  were  public  records, 
and  of  the  same  value  as  a  duplicate  original  of  the  missing 
sanad.  m 

But  what  is  the  evidence  as  to  these  papers?  The  proof  of  the 
most  important  of  them,  that  called  sanad  No.  3,  depends  on 
the  testimony  of  the  witness,  Balmokund,  given  in  1865.  He 
has  deposed  that,  in  1847,  he  was  ordered,  by  the  then  Peshkar 
of  the  King  of  Delhi,  to  make  the  copy  in  question  from  an  old 
paper  wliich  the  latter  took  out  of  a  cloth.  The  words  of  the 
witness  are  : — *'  It  was  out  of  a  dozen  or  so  of  the  papers  of  the 
former  times  which  had  *  escaped,'  and  had  been  tied  up  by  him 
in  his  bust0,  or  record  cloth,"  He  goes  on  to  say : — **  There 
had  been  countless  papers  in  the  charge  of  his  (the  Peshkar's) 
forefathers;  many  of  them  had  doubtless  been  destroyed  by 
insects,  or  perished  in  other  ways.     By  ^  escaped,'  I  mean  those 

,  (0  3  Moore'B  I.  A.,  156. 
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1872  old  papers  or  records  which  had  come  down  from  his  forefathers 
FoREaTBB  into  his  actual  possession."  In  answer  to  the  inquiry,  what  had 
Tub  become  of  the  paper  from  which  he  made  the  copy,  he  said : — 
Statb.  ^^  The  Feshkar  died  lu  1850,  and  all  trace  or  his  documents  has 
disappeared ;"  and  added  that  the  different  servants  of  the  King 
had  each  in  their  possession  a  few  pounds'  weight  of  documents 
that  had  been  handed  down  from  father  to  son,  besides  those 
relating  to  their  own  time.  He  had  previously  said,  when  asked 
whether  he  lived  in  the  Peshkar's  house,  "no;  I  went  there 
for  business ;  after  the  taking  of  Delhi  by  the  British"  (which 
words,  as  the  Peshkar  died  in  1850,  must  be  taken  to  refer  to 
the  original  introduction  of  British  authority  in  Delhi,  rather  than 
to  the  taking  of  the  city  in  1857),  "the  duftur  (registry  office) 
of  the  King  hardly  existed."  Hence  it  appears  that  the  paper 
from  which  the  copy  is  said  to  have  been  made  was  anything  but 
a  record  regularly  kept  and  preserved,  which  afterwards  perished 
in  the  storming  of  Delhi,  if  full  credit  be  given  to  the  witness  and 
to  his  means  of  knowledge.  It  came  to  the  Peshkar  with  a  few 
pounds'  weight  of  other  documents,  was  accidentally  preserved 
when  many  others  perished,  and  disappeared  with  him.  Their 
Lordships  cannot  treat  such  a  paper  as  having  the  validity  of  an 
authentic  record,  the  value  of  which  depends  on  its  custody  in 
an  authorized  registry  by  a  responsible  officer.  The  evidence  of 
Chujo  Singh,  as  to  the  other  and  less  important  paper,  is  of  the 
same  chAracter. 

An  attempt  was  made  to  cast  further  suspicion  on  these  copies, 
and  the  transactions  which  they  are  produced  to  prove,  by  the 
dates.  It  is  contended  on  the  part  of  the  respondents,  that  the 
months  of  Shuwall  and  Zilhij  of  the  30th  year  of  Shah  Alum 
fall  within  the  autumn  of  1788,  when  he  was  a  helpless  prisoner 
in  the  hands  of  Gholam  Khadir,  the  Rohilla,  who  put  out  his 
eyes.  On  the  other  hand,  the  appellants  assert  that  the  date 
in  question  corresponds  with  the  autumn  of  1789.  There  is 
much  that  may  be  urged  to  support  the  respondents' 'contention. 
It  seems  to  be  certain  that  Shah  Alum's  reign,  notwithstanding 
a  short  interregnum,  wus  calculated  from  the  death  of  his  father 
Alamgir  II,  which  Mr.  Elphinstone  and  the  best  historiau>  fix 
in  November   1759,  corresponding  with   Rabi  II,  A.H.   1173. 
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It  follows  that  the  jalus  or  accession  of  Shah  Alum  is  1S72 
correctly  fixed  by  Mr.  Prinsep  in  his  tables  as  1  Jumadi  I,  A.H.  Foukstkr 
1173;  and  if  the  30th  year  of  that  prince's  reign  is  to  be  The 
calculated  in  the  ordinary  way  from  that  date,  it  would  begin  State. 
on  the  1  Jumadi  I,  A.H.  1202,  and  end  with  the  1  Jumadi  I, 
A.H.  1203.  The  months  of  ghuwall  and  Zilhij  of  the  30th  year 
would  then  fall  within  1203,  and  correspond  with  the  autumn 
months  of  1788.  On  the  other  hand,  the  appellants  have 
referred  to  some  coins  and  seals,  from  which  it  would  appear 
that  the  30^  year  of  Shah  Alum's  reign  was  treated  as  identical 
with  A.H.  1203;  and  from  this,  and  a  passage  in  Mr.  Seton's 
letter,  afterwards  referred  to,  they  have  argued  that  the  dates 
in  question  must  be  taken  to  correspond  with  the  autumn 
months  of  1789.  This  view  may  perhaps  be  capable  of  being 
reconciled  with  the  date  of  Shah  Alum's  accession  by  some 
peculiar  mode  of  calculating  the  jalus  year;  and  their  Lordships 
would  be  sorry  to  make  their  decision  turn  in  any  way  upon 
a  disputed  point  of  Indian  chronology.  They  may  observe, 
however,  that,  even  if  the  dates  in  question  are  taken  to  fall 
within  the  year  1789,  there  is  reason  to  doubt  whether 
Shah  Alum  was  at  that  time  in  a  condition  effectually  to 
alienate  any  part  of  the  revenues  of  the  territories  within 
which  Badshapore  is  situated,  at  least,  without  the  concurrence 
of  Scindia;  and  that  there  is  no  suggestion  that  the  alleged 
grant  received  the  sanction  of  the  Mahratta  power  until  1795. 

Their  Lordships,  considering  the  nature  of  the  documents  under 
consideration,  and  the  testimony  by  which  they  are  supported, 
have  come  to  the  conclusion  that  the  appellants  have  not  given 
evidence  which  can  be  accepted  as  sufficient  proof  of  a  grant, 
of  which  the  original  is  neither  forthcoming  nor  accounted  for, 
unless  the  presumption  of  its  existence  can  be  assisted  by  the 
other  evidence  in  the  cause. 

The  corroboration  chiefly  insisted  upon  was  of  this  kind :  it 
was  argued  that  copies  of  certain  sanads^  showing  his  title  to 
Badshapore,  were  proved  to  have  been  sent  by  Mr.  Dyce  Sombre 
in  1836  to  the  officers  of  Government ;  that  these  were  not 
shown  to  have  been  returned  by  the  Government,  and  have  not 
been  produced  by  them  in  this  suit ;  that  they  must  therefore  be 
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1872        assumed  to  have  been  identical^  or,  at  all  events,  not  inconsistent 

F0RB8TBR     ^ith  the  documents  subsequently  procured  from  Delhi.     It  was 

Thb         further  insisted  that,  inasmuch  as  Government  did  not  question 

Secretary  of  . 

SxATB.  the  genmneness  of  these  sanads  in  1836,  they  must  be  taken 
to  have  been  then  satisfied  of  their  authenticity.  This  argu* 
ment  is  confined  to  the  copies  of  aqnads  supposed  to  have  been 
sent  by  Mr.  Dyce  Sombre  after  the  Begum's  death.  It  is 
hardly  pretended  that  the  Government  ever  received  from  her 
any  document  of  title  except  a  copy  of  Scindia's  perwanna. 
The  sanads  sent  to  Mr.  Fraser,  whatever  they  may  have  been, 
were  returned  by  her  messenger.  Mr,  Forsyth,  on  the  other 
hand,  argued  strongly  that  Government  was  not  shown  to  have 
received  from  Mr.  Dyce  Sombre  copies  of  any  documents 
corresponding  with  those  now  relied  upon  ;  or,  indeed,  the  copy 
of  any  document  of  title  except  Scindia's  perwanna.  Tlie 
evidence  on  the  point  is  as  follows  : — 

Mr.  Dyce  Sombre,  writing  in  the  beginning  of  March  1836 
to  Mc  Hamilton,  says : — "  I  beg  to  say  I  have  already 
forwarded  to  you  the  copies  of  the  sanads,  by  which  Her  late 
Highness  held  her  jaidad,  and  the  pergunna  of  Badshapore  in 
altamgha^  assigned  to  her  by  the  former  rulers  of  Hindustan, 
being  antecedent  to  the  British  sway  of  this  adjoining  district.'* 
These  words  would  be  grammatically  accurate,  if  nothing 
relating  to  Badshapore  but  a  copy  of  Scindia's  perwanna, 
previously  called  by  the  Begum,  in  her  letter  of  1832,  a  sanad, 
had  been  sent.  And  Mr.  Hamilton,  writing  to  Mr.  Hutchinson, 
says: — "I  also  annex  a  copy  of  the  sanad  referring  to  Badsha- 
pore," having  in  the  preceding  sentence  spoken  of  the  sanads 
relating  to  Sirdhana.  The  argument  that  he  would  not  have 
applied  the  word  sanad  to  the  perwanna  does  not  appear 
conclusive.  Their  Lordships  can  give  no  credit  to  the  alleged 
copy  of  the  letter  set  out  at  p.  29  (1).  It  was  hardly  pressed  by  Sir 
Roundell  Palmer  in  reply.  But  Mr.  Hamilton's  letters  of  the 
20th  May  1836  (2),  and  of  December  1836  (3),  have  been  strongly 
relied  upon  by  the  appellants.  They  were  written  by  him  as 
Collector  of  Meerut,  with  the  object  of  having  applied  to  the 
back  rents  of  Sirdhana,  which  was  within  his 'jurisdiction,  a 
(1)  Ante,  p,  136.  (2)  Ante,  p.  137.  (3)  Ante,  p.  137. 
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more  stringent  rule  than  tliat  wliich  his  superiors  were  disposed        ^872 
to  apply  either  to  Sirdhana,  or  to  Badshapore  (with  which  he    Forestkr 
had  no  ofBcial  connexion).     He  draws  a  distinction  between  the  «     Thr 

'  Sbcrktart  of 

two  tenures^  treating  Sirdhana  as  jaidad,  and  Badshapore,  Statk. 
whether  resumable  or  not,  as  the  Begum's  personal  jagir. 
That  this  was  the  nature  of  the  Begum's  claim  would  perhaps 
appear  from  the  copy  of  Scindia's  perwanna ;  but  it  must  be 
^  admitted  that  thesd  letters  are,  on  the  whole,  more  consistent 
with  the  appellants'  than  with  the  respondent's  theory,  concern- 
ing the  number  and  nature  of  the  documents  sent  by  Mr.  Dyce 
Sombre. 

One  great  and  unexplained  difficulty,  however,  touching  the 
copies  of  sanads  supposed  to  have  been  sent  by  Mr.  Dyce 
Sombre  is  this : — From  what  were  these  copies  made  ?  If  from 
originals,  where  are  the  originals  ?  If  from  other  copies  (and  it 
was  admitted  at  the  bar  that  he  must  be  presumed  to  have 
retained  copies  of  whatever  he  sent),  what  became  of  those 
copies  ?  Mr.  Dyce  Sombre  was  in  correspondence  with  the 
home  authorities  touching  his  claim  up  to  1842.  He  was 
presumably  then  i^  possession  of  all  the  documentary  proof  he 
ever  had  of  his  title.  He  was  found  a  lunatic  on  the  30th  of 
July  1843,  and  Mr.  Larkins  was  appointed  his  committee  in 
1844.  There  was  a  faint  susccrestion  at  the  bar  that  his  docu- 
^  ments  of  title  were  lost  or  destroyed  during  his  lunacy.     But 

!  there  is  not  the  slightest  proof  of  this ;  and  the  non-production 

of  any  such  documents  in  the  suit  affords  grounds  for  supposing 
that  neither  Mr.  Dyce  Sombre,  between  1836  and  1842,  nor 
Mr.  Larkins,  when  he  took  the  advice  of  Counsel  in  1847,  had 
any  copies  of  the  alleged  sanads  from  Shah  Alum:  and,  if 
80,  it  seems  difficult  to  fix  the  Government  with  clear  notice  in 
1836  of  the  previous  title  now  sought  to  be  established  by  the 
copies  procured  from  Delhi  in  1847. 

Their  Lordships  are  of  opinion  that,  even  if  the  Government 
were  fixed  with  the  notice  of  the  claim  of  such  title,  it  is  not  to 
be  inferred  that,  because  they  did  not  then  dispute,  they 
admitted,  its  genuineness.  It  is  clear  from  all  the  proceedings 
that  they  did  not  profess  to  investigate  the  title.  Their  position 
throughout  was  that  the  tenure  was,  either  in  its  nature,  or  by 

21 
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1872        arrangementt   resumable    on    the    Begum's    death;    and  thej 
FoRESTBB    resumed  it  when  that  event  happened. 

Tub  The  appellants'  case^  however^  presents  still  graver  difBcultiesL 

Statk.  When  a  doubtful  title  is  in  dispute,  the  first  question  that 
suggests  itself  is,  when  was  it  first  asserted ;  and  has  it  been 
continuously  and  consistently  asserted  ?  In  the  present  case  it 
is  clear  that  this  particular  title  was  never  asserted  by  the 
Begum  in  her  lifetime,  but  that,  on  the  contrary,  she  repeatedly 
asserted  a  different  one,  and  acted  in  a  manner  wholly  incon-> 
sistent  with  the  presumption  of  its  having  existed.  The 
following  is  the  short  summary  of  the  correspondence  of  the 
Begum  in  her  lifetime  with  the  GoTemment,  touching 
Badshapore. 

The  ^rst  mention  in  the  printed  correspondence  of  any  special 
title  to  the  pergunna  is  to  be  found  in  Mr*  Seton's  letter  of 
the  24th  February  1806,  when  he  complains  of  the  atteinpt  of 
the  Begum  on  the  25th  of  November  1807,  to  obtain  from 
the  King  of  Delhi  a  new  firman^  granting  this  pergunna  as  an 
inam  altamgha  to  Mr.  George  Dyce  (the  father  of  Mr.  Dyce 
Sombre)  and  his  descendants  (1).  Mr.  Sel^n's  statement  as  to 
the  property  is  that  it  was  bestowed  as  a  jagir  (which  may  be  a 
mere  estate  for  life)  by  Shah  Alum  in  the  thirtieth  year  of  his 
reign,  which  he  treats  as  corresponding  to  1789  A.D.  upon 
Zuffer  Yab  Khan ;  that  the  Begum  had  obtained  possession  of 
it  in  that  person's  lifetime,  and  retained  such  possession  after 
his  death ;  and  had  now  obtained  a  new  firman  bestowing 
Pergunna  Jharsa  and  the  town  of  Badshapore,  formerly  the  jagir 
of  Zuffer  Yab  Khan,  as  an  altamgha  upon  Mr.  George  Dyce 
and  his  descendants.  The  Government  of  the  day  objected  to 
this  proceeding;  insisted  that  Badshapore,  like  the  Begum's 
possessions  in  the  Doab,  would  revert  to  the  East  India  Company 
on  her  death ;  and  was  obviously  determined  not  to  recognize  as 
valid  any  grants  of  that  nature  which  might  be  made  at  that  date' 
by  the  King  of  Delhi ;  but  recommended  that,  in  deference  to  the 
King  and  to  her,  she  should  be  induced  by  friendly  negotiation 
to  give  up  the  new  sanad.     The  negotiations  for  this  purpose 

(1)  Ant€,j^.  129. 
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•went  on  till  1811,  when  the  Begum  did  give  up  the  new  sanad.        1872 
But  the  important  fact  in  this  transaction  is  that  the  case  she    Fobbstbr 
then  put  forward  (by  her  letter  of  the  16th  of  February  1811)        The 
was  the  following : — "  I  had,  as  I  still  retain,  a  firm  conviction      Statb. 
in  my  own  mind  that    the  pergunna  of  Badshapore   and  the 
tillages  of  Bhogeepoor  and  Bhutgong  were  held  as  altamgha  to 
my  late  son,  and  would  consequently  revert  to  my  adopted  son, 
Qeorge  Alexander  David  Dyce,  in  virtue  of  his  marriage  with  my 
granddaughter.     On  this  subject  doubts  have  arisen  respecting 
the  nature  of  the  gi;^nt,  which  is  not  now  to  be  found  in  the 
family  records.     I  consequently  cannot  urge  a  positive  right, 
but,"  &c.  (1).     This  letter  contains  most  important  admissions, 
which  are  utterly'  fatal  to  the  title  set  up  in  the  amended  plaint. 
It  shows  that  at  that  time  no  grant  could  be  found ;  furthermore, 
it  asserts  ''the  firm  conviction"  in  the   Begum's   mind  that 
Badshnpore  was  held  as  altamgha  to  her  late  son,  but  that,  in 
eonsequence  of  doubts  respecting  the  nature  of  the  grant,  which 
could  not  be  found  in  the  family  records,  she  could  not  urge 
**  a  positive  right."    Now  it  is  inconceivable  that,  if  she  had 
obtained  a  grant  to  herself  from  Shah  Alum,  she  should  not,  at 
this   date  (1811),   have  remembered   it,  and  remembering  it, 
should  not  have  put  it  forward ;  and  if  such  a  grant  ever  had 
existence,  and  could  not  then  be  found  among  her  family  records, 
what  reason  can  be  suggested  why  she  should  not  then  have 
applied  to  the  registry  of  the  King  at  Delhi  for  a  copy  of  it? 
In  1825,  after  an  interval  of  fourteen  years,  she  proposed  to 
aurrend^  the  jagirs  held  by  her,   including    Badshapore,    a 
proposal  which  was  never  carried  into  effect     She  seems  to 
have  then  made  no  statement  of  her  title :  but  the  represent* 
ation  of  Colonel  Dyce,  with  whom  she  was  then  on  bad  terms, 
was    that  the  safiad  on  which  the   jagir  was  held,  whatever 
its    effect,    was    in  favor  of  Zuffer    Yab   Khan.     Had  the 
Begum  at  that  time  been  in  possession  of  sanads  in  her  own 
favor,  superseding  the  grant,  to  Zuffer  Yab  Khan,  she  would 
hardly  have  failed  to  produce  them.     In  1831  she  first  expressed 
Ik   desire  that   h'br  jagirs    should    be  assigned    to   Mr.   Dyce 

(1)  AnUt  p.  130. 
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>872        Sombre,  whom  she  designates  as  her  adopted  son  and  intended 

FouEBTKK     heir.     In  her  letter  to  Grovemment  she  speaks  of  Badshapore  and 

Thb        its  dependent  villages  as  property  **  which  the  deceased  Nawab^ 

SKCRETARY  OF  ,  .  ,/.      ,  -I         i.  *  «  M      y.v 

3tatk.      his  grandfather,   was  possessed  of  on   Qitamgha  tenure      (1). 
The  GoTernment,  then  as  before,  appears  to  hare  refused  ita 
assent  to  the  alienation  after  her  death  of  any  of  the  lands  held 
by  her  rent-free ;  treating  the  whole  as  revertible  to  Government 
after  her  death.     Sometime  in  1832,  as  it  is  supposed,  she  made 
a  further  application  to  Government  by  the  letter,  of  which  the 
substance  is  set  forth  in  the  record  (2).     This  letter  is  the  only 
one  which  can  be  taken  to  contain  the  assertion  of  an  altamgha 
title  to  Badshapore  in  herself.     She  speaks  of  the  estate  as 
^^my  altamgha  ;^^  and  forwards  with  some  other  documents  a 
copy  of   Scindia's  perwanna.      But  even  in  this  letter,  when 
combating  the  supposed  objection  of  Government  that  Badshapore 
was   included    in   the  arrangement  made    with  her,   through 
Mr.  Guthrie,  she  says : — ^*  I  beg  to  observe  that  the  country  of 
the  Doab  only  is  mentioned  in  it  (Mr.  Guthrie's  letter) ;  while 
the  pergunna  of  Badshapore,  alias  Jharsa,  my  altamgha,  and 
the  gardens,  &c.,  were  bestowed  on  Nawab  Zuffer  Yab  Khan,  the 
maternal  grandfather  of  Mr.   Dyce,  for  his  expenses.'^    This 
sentence   would    imply  that  the  title  was  that  of  Zuffer  Yab 
Khan,  though  the  de  facto  possession  was  hers.     In  March  1833> 
she  again  renewed  the    attempt  to  get   the    Government  to 
consent  to  the  transmission  of  this  estate  to  Mr.  Dyce   Sombre* 
The   Government  again  refused  to  give  its  consent,  treating 
the  estate  as  held  on  a  lifetenure  only.     But,  on  this  occasion^ 
the  Begum  once  more  clearly  rested  her  claim  upon  an  alleged 
altamgha  grant  to  Nawab  Zuffer  Yab  Khan ;  and  referred  to 
sanads  importing  such  a  grant  as  being  in  her  possession.    There 
was  not  on  this  occasion  the  slightest  suggestion  of  a  grant  in 
her  own  favor  (3). 

The  discussions,  therefore,  betweey  the  Government  and  the 

.  Begum  touching  Badshapore  and  the  tenure  on  which  it  was 

held,  cover  a  period  from  1808  to  1833.     The  Government, 

throughout  that  period,  insisted  that  her  interest  was  limited  to 

(1)  Ante,  p.  133.  (2)  Ante,  p.  133.  (3)  Anie^  p.  133. 


VOL.  XII.]  PRIVY  COUNCIL.  163 

her  life^  and  tliat^  4>n  her  deaths  the  estate  would  revert  to  the        ib72 

State.  The  Begum,  on  three  or  four  several  occasions,  at  consider-    Foubstkr 

•  *  *'• 

able  intervals  of  time,  contended  that  the  tenure  was  altamgha  ;        Thb 

sometimes  appealed  to  the  Crovemment  to  contmue  it  after  her  Statk. 
deatli  as  a  matter  of  favor ;  sometimes  attempted  to  raise  a  claim 
as  of  right ;  but  on  every  occasion,  except,  perhaps,  in  her 
ambiguous  letter  in  1832,  rested  on  the  alleged  grant  to  the  son 
of  Sumroo,  and  never  pretended  that  that  grant  had  been 
superseded  by  the  sanads  in  her  own  favor,  on  which  the 
appellants  now  rely.  Her  letters,  moreover,  point  to  a 
substantial  grant  of  the  estate  to  Zuffer  Yab  Khan  in  altamgha, 
and  to  the  possession  of  it  by  him  under  that  tenure.  Tliey  are 
quite  inconsistent  with  the  case  made  by  the  Delhi  document, 
viz.y  that  the  altamgha  grant  to  him  endured  only  three  months, 
'  and  was  never  perfected  by  possession.     The  correspondence 

also  concerning  the  pensions,  and  the  negotiations  she  entered  into 
on  that  subject,  are  wholly  inconsistent  with  the  theory  that 
she  held,  or  claimed  to  hold,  Badshapore  in  altamgha  by  a  valid 
grant  to  herself. 

Sir  Koundell  Palmer  endeavoured  to  meet  the  strong  pre- 
sumption  which  this  continued   course   of  conduct,  and  these 
repeated  representations  on  the  part  of  the  Begum,  raise  againsi 
the  validity  of  the  alleged  satiadsy  by  an  ingenious  theory  that 
.:  she  may  have  conceived  that  claims  founded  on  an  alleged  grant 

■;  to    Nawab    Zuffer    Yab  Khan  would  be  more  likely  to  find 

favor  with  Government,  than  one  founded  on  sanads  in  her  own 
favor ;  because  they  might  treat  the  latter  as  superseded  by  the 
agreement  of  1805.  This  suggestion,  which  after  'all  is  pure 
speculation,  does  not  really  afford  a  probable  explanation  of  her 
conduct.  If  an  altamgha  jagir  had  been  granted  to  Nawab 
Zuffer  Yab  Khan,  the  Begum  had  virtually  usurped  his  rights 
before  the  cession  of  the  territories  west  of  the  Jumna  by 
Scindia  to  the  East  India^Company.  The  British  Government 
would  in  no  way  be  bound,  and  certainly  would  be  little 
disposed,  to  recognize  a  title  which  had  been  de  facto  defeated 
before  the  territories  in  question  were  ceded  to  them; — they 
would  be  less  inclined  to  recognize  it,  if  the  title  of  Zuffer  Yab 
Khan  had  been  of  so  flimsy  a  character,  and  short  duration,  as  the 
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1^72       case  now  made  represents  it  to  have  been— ^ud  had  been  de  jure 
Forester    superseded  bj  a  grant  to  the  Begum  in  1789.     If  the  case  of 

Thr  the  appellants  is  true,  these  circumstances  inight  easily  have  been 
Statk.  ascertained  by  enquiry  through  the  British  officers  at  Delhi, 
Again,  the  Begum  could  not  make  title  to  the  estate  through 
the  son  of  Sumroo.  In  seeking  to  transmit  the  estate  to  Dyca 
Sombre,  she  sought  to  transmit  it  as  from  herself.  It  was, 
tlierefore,  more  natural,  if  she  had  a  title  in  her  by  yalid 
sanada  from  Shah  Alum,  that  she  should  put  forward  and  rely 
on  that  title,  than  that  she  should  rest  on  the  old  grant  to 
^umroo's  son,  which  she  herself  had  practically  set  aside.  Nor 
is  it  easy  to  explain  why,  in  1807,  she  should  have  obtained 
from  the  Court  of  Delhi  a  sanad,  little  likely  to  be  recognized 
by  the  British  Government,  and  founded  on  the  alleged  title  of 
ZufTer  Yab  Khan,  when,  if  the  present  case  be  true,  that 
title  had  been  already  superseded  by  a  valid  sanad  in  her  own 
favor.  If  the  validity  of  the  documents  on  which  the  appellants 
How  rely  were  supported  by  strong  and  independent  evidence,  it 
might  be  reasonable  to  endeavour  to  account  for  the  Begum's 
silence  concerning  them  by  theories,  more  or  less  plausible,  of 
the  nature  of  that  put  forward  by  Sir  Boundell  Palmer.  But 
if,  as  has  been  shown,  the  direct  evidence  in  favor  of  the 
documents  is  weak  and  suspicious,  then  the  presumptions  arising 
from  the  acts  and  conduct  of  that  astute  woman  should  be  allowed 
to  have  their  full  and  natural  weight  against  them. 

The  only  remaining  question  is,  what  effect  is  to  be  given  to 
the  perwanna  alleged  to  be  Scindia's  confirmation  of  the  sanads  f 
Can  it  be  taken  to  supply  the  deficiency  in  the  proof  of  the 
sanads,  and  to  establish,  or  corroborate,  the  title  of  the  Begum? 
It  is  known  to  have  existed  in  the  Begum's  lifetime,  since  a 
copy  of  it  was  sent  by  her  to  Government  in  1832.  There  is 
no  other  proof,  except  the  seal,  of  its  origin.  And  the  seal,  if 
not  fatal  to  it,  casts  the  greatest  suspi^on  on  this  document.  It 
is  pleaded  as  a  confirmation  by  Madho  Rao  Scindia.  But  the 
evidence  proves  that,  at  its  date,  Madho  Rao  Scindia  was  dead. 
If,  as  it  has  been  contended  on  behalf  of  the  appellants,  the 
confirmation  pleaded  is  to  be  taken  as  a  confirmation  by  Dowlut 
Bao  Scindia,  the  difficulty  arises  that  the  document  bears  the 
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seal  of  his  then  deceased  predecessor.     There  was  no  proof  that        1872 
this  seal  was  adopted  tod  used  by  Dowlut  Bao   Scindla^  but  it    Fobiestbk 
was  attempted  to  ge#  over  the   difficulty  by    a    reference  to        Thb 
the  case  of  Baboo    Gopal  Lall    Tkahoor  y.    Teluck   Chunder^     Statk. 
Mai  (1).    In   that  case  there  was    evidence  that  the   seal  of 
the    deceased   zemindar  had  in   several  instances,    other  than 
that  in  question,  been  used  after  his  death.     Here  there  is  no 
proof  that  Dowlut  Rao  ever  in  any  other  instance  used  the  seal 
of  his  predecessor ;  it  is  highly  improbable  that  he  should  do  so  r 
and  it  would  be  dangerous,  as  well  as  unreasonable,  to  hold  that, 
because  a  loose  practice  has  .been  shown  in  one  case  to  have 
prevailed  in  the  cutcherry  of  a  Bengal  zemindar,   it  may  be 
inferred  in   another  that  the  same   practice   prevailed  in   the 
durbar    of  a    powerful  sovereign    prince*      Their  Lordships,- 
therefore,  cannot  treat  the  alleged  confirmation  of  the   Begum's 
title  by  the  Mahratta  prince,  in  1795,  as  established. 

Weighing,  then,  the  direct  evidence  in  favor  of  the  sanads, 
weak  and  suspicious  as  it  is,  against  the  presumptions  arising 
from  the  non-production  of  the  original  sanad,  and  the  failure 
to  account  for  it ;  and  against  the  still  stronger  presumptions 
arising  from  the  acts,  representations,  and  conduct  of  the  Begum 
in  her  lifetime,  their  Lordships  have  come  to  the  conclusion  that 
'  the  appellants  have  failed  to  establish  the  title  which  they  have 
k  set  up.     To  decree  in  favor  of  a  title  to  an  hereditary  and 

^  transmissible  lakhiraj  estate,  on   evidence    so    untrustworthy^ 

would  be  contrary  to  the  long-established  practice  of  the  Courts 
in  India ;  and  such  a  decision  would  be  a  dangerous  precedent. 

The  proceedings  in  this  case  undoubtedly  disclose  many  things 
which,  in  their  Lordships'  opinion,  are  to  be  regretted.  It  ia 
particularly  to  be  regretted  that  the  Government  did  not,  in 
some  way  or  another,  investigate  the  title  of  Mr.  Dyce  Sombre, 
in  1836,  as  a  question  of  right,  instead  of  dealing  with  it  by  an 
act  of  power.  It  is  to  be  regretted  that,  in  1849,  they  did  not 
fairly  try  the  question  of  title,  instead  of  meeting  it  by  a  plea 
of  the  statute  of  limitations.  But  after  the  fullest  consideratioa 
of  the  case,  and  with  every  desire  to  give  to  the  appellants 

(1)  10  Moore's  L  A.,  192. 


■ 
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1872       the  benefit  of  any  inference  which  may  be  legitimately  drawn 

FoRKSTBu    from  the    circumstances   of  this    protracted    litigation,   their 

Tub        Lordships  see  no  grounds  for  believing  that,  if  the  cause  had 

Secrbtaky  of  .    ,    .  ^. 

Static  been  tried  in  ISSG,  as  an  ordinary  resumption  suit,  under  the 
Begulatious,  Mr.  Dyce  Sombre  would  not  equally  have  failed 
to  show  a  good  title  to  an  altamffha  tenure  in  the  Begum.  If 
it  were  necessary  for  their  Lordships  to  express  an  opinion 
of  the  nature  of  the  Begum's  interest  in  Badshapore,  they 
would  incline  to  the  opinion  that  her  persistent  statement  of 
there  having  been  some  grant  to  Zuffer  Yab  Khan  was  not 
without  foundation^  that  she  had  in  some  way  usurped  his 
interest  when  she  got  undisputed  command  of  the  troops  ;  and 
that  the  British  power  fouud  her  in  the  enjoyment  of  the  estate, 
and  left  her  so  during  her  life*  Any  such  opinion,  however, 
must  be,  more  or  less,  matter  of  speculation.  For  the 
determination  of  this  appeal,  it  is  sufficient  to  say  that  tlie 
appellants  have,  in  their  Lordships'  judgment,  wholly  failed  to 
prove  the  fourth  and  sixth  of  the  issues  settled  in  the  cause, 
and,  therefore,  to  establish  the  title  pleaded  by  them  ;  and  their 
Lordships  have  come  to  the  conclusion  that  the  appeal  in  this 
suit  ought,  on  this  ground,  to  be  dismissed,  and  the  decrees  of 
the  Indian  Courts  affirmed;  and  their  Lordships  will  advise 
Her  Majesty  accordingly. 

Abhs  Suit. 

In  '*  The  Arms  Suit,"  their  Lordships  are  of  opinion,  for  the 
reasons  already  given  in  the  Badshapore  suit,  that  the  seizure 
of  those  arms  and  stores  was  not  an  act  of  State,  but  an  act 
done  under  a  supposed  legal  right,  ou  the  resumption  of  the 
jaidad  upon  the  Begum's  death.  They  think  that  the  evidence 
shows  that  the  arms  and  stores  were  purchased  by  the  Begum, 
and  that  there  is  no  authority  or  evidence  to  show  that  those 
who  hold  by  jaidad  are  not  entitled  to  things  so  purchased. 
They  are  entitled  to  all  the  rents  on  performance  of  a  certain 
duty,  which  duty  ceases  on  their  death,  and  the  next  jaidadar 
would  be  bound  to  provide  arms  by  virtue  of  his  tenure. 

Their  Lordships  think  the  decree  in  this  suit  should  declare 
the  appellant  entitled  to  recover  from  the  Government  of  India 
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t^e  value  of  the  arms  and  military  stores  seized,  with  interest        1872 
on  such  value,  from  the  date  of  seizure^  at  the  ordinary  rate  of    Fobbster 
12  per  centum  per  annum ;  and  that  unless  the  parties  agree        The 

,  °         Secretary  of 

to  name  a  sum  as  representing  such  value,  or  agree  to  refer  to  State. 
arbitrators  in  this  country  the  question,  what,  at  the  date  of 
the  seizure,  was  the  value  of  the  articles  seized,  the  case  must 
be  remitted  to  India,  with  instructions  to  the  Court  there  to 
ascertain  such  value,  and  give  a  decree  accordingly.  Her 
Majesty's  order  on  this  appeal  may  be  suspended  until  the 
parties  shall  come  to  a  conclusion  as  to  the  course  to  be  pursued. 
The  coste  in  India  of  each  suit  will  follow  the  result ;  and  their 
liOrdships  think  that  each  party  should  bear  their  own  costs  of 
these  appeals. 

Appeal  in  the  Badshapore  suit  dismissed. 

'  Appeal  in  the  Arms  suit  allowed. 

m 

Agent  for  appellants :  Mr.  Wilson,  ^ 

Agents  for  respondents :  Messrs.  Lawford  and  Waterhouse. 


RAJA  SALIQRAM  awd  others  (Plaintiffs)  w.  THE  SECRETARY         p.  c.  ♦ 

OF  STATE  FOR  INDIA  IN  COUNCIL  (Defbndast).   •  1872 

Avgwtt  2. 


[Oq  appeal  from  the  Chief  Court  of  the  Punjab.] 

Forfeiture — Confiscation — Act    of  State — Jurisdiction — Circular    Orders-^ 

24  ^  25  Vict.y  e.  Ql'-Indian  Councils  Act,  1861. 

The  status  of  the  King  of  Delhi  was  that  of  a  king  recognized  by  the  British 
Government ;  and  the  confiscation  of  his  territories  in  1857  was  an  act  of  State, 
and  not  an  act  done  under  color  of  anj  legal  right  of  which  a  Municipal  Court 
could  take  cognizance.  His  tenure  of  the  territories  assigned  him  by  the 
Goyemment  was  a  tenure  merely  durante  regno^  and  no  power  was  conferred 
upon  him  of  creating  incumbrances  which  would  survive  his  deposition* 

*  Present:— Hue  Right  Hom'blb  Sib  James  W.  Colvilb,  Lord  Justice 
James,  Sib  Babnes  Peacock,  Lobj>  Justice  Mbllish,  Sib  M.  E.  Smith, 
Sib  R.  p.  Collieb,  and  Sib  Lawbebce  Peel.  ** 

22 
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1873  Th«  word  ''  confiacation^  does  not  neceasarily  import  that  the  appropriatioa 

Raja  is  to  be  made  as  a  penalty  for  a  crime,  nor  when  oaed  in  that  seose  does  it 

Salwram  necessarily  imply  that  the  forfeiture  has  accrued  upon  conviction,  but  it  may 

Thb  also  be  properly  used  as  applicable  to  appropriations  of  property  by  Govern - 

8B0KKTART  OF  .  j.      r  o^   *. 

State.       oaent  as  an  act  of  State. 

The  Circular  Orders,  as  to  the  liability  of  Government  for  debts  of  rebels, . 
issued  by  the  Judicial  Commissioners  of  the  Punjab,  were  not  laws  within  the 
meaning  of  24  &  25  Vict.,  c.  67. 

The  cases  of  Forester  v.  The  Secretary  of  State  (1)  and  LaUa  Naraiu 
Doss  V.  The  Estate  of  the  eX'King  of  Delhi  (2)  distinguished. 

This  was  an  appeal  from  a  judgment  of  the  Chief  Court  of 
the  Punjab,  dated  the  14th  February  ISG?,  given  in  favor  of 
the  respondent,  and  confirming  two  previous  judgments  of  the 
Assistant  Commissioner  and  the  Commissioner  of  Delhi,  dated 
respectively  the  24th  July  1865  and  the  15th  January  1866. 

The  suit  was  brought  by  Saliqram  and  Devi  Singh  for  the 
payment  of  a  debt  alleged  to  be  secured  on  certain  rent-free  lands 
and  other  real  property  mor£gaged  to  them  by  the  ex-King  of 
Delhi,  and  now  in  the  possession  of  the  Secretary  of  State  for 
India  in  Council  in  trust  for  the  Crown. 

The  facts  of  the  case  were  briefly  as  follows: — On  the 
expulsion  of  the  Mahratta  from  Upper  Hindustan  in  1803, 
the  British  Government  granted  certain  lands,  known  as  the 
**  Assigned  Territories,"  for  the  support  of  the  kings  of  DelhL 
In  ^^  Notes  of  Instructions"  to  the  Resident  at  Delhi,  dated  the 
17th  November  1804,  providing  for  the  administration  of  these 
territories,  the  Governor-General  wrote : — 

'^  The  Governor-General  does  not  deem  it  advisable  to  enter  into  any 
written  engagement  whatever  with  His  Majesty,  nor  is  it  His  Excel- 
lency's intention  to  solicit  any  concession,  nor  to  interdict  or  oppose 
any  of  those  outward  forms  of  sovereignty  to  which  His  Majesty  has 
been  accustomed.  His  Excellency  is  desirous  of  leaving  His  Majesty 
in  onmolested  exercise  of  all  his  usual  privileges  and  prerogatives.'' 

In  a  letter  dated  the  23rd  May  1805,  the  Secretary  to 
Government,  writing  to  the  Resident  at  Delhi,  set  forth  certain 
provisions  made  for  the  King ;  amongst  others,  that  **  His  Ex- 
cellency in  Council  has  been  pleased  to    determine  that  the 

(1)  Ante,  p.  120.  (2)  11  Moortfa  I.  A.,  277. 
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territory  to    be  assigned    to  the    royal    family    shall  remain        1872 
under  charsre  of  the  Kesident  at  Delhi,  and  that  the  revenue    „  ^^^ 
shall  be  collected,  and  justice  be  administered,  in  the  name  of         «• 
His  Majesty,  and  under  Begulations  to  he  prescribed  by  the  Secretart  oi* 
authority  of    the    British   Government;"    and  the  Governor-        ^^"' 
General,  in  communicating  these  arrangements  to  the  Court  of 
Directors,  spoke  of  the  '^throne  of  Delhi  "being  '^placed  under 
the    protection  of    the    Honorable   Company."    Under    these 
arrangements  the  King  continued  to  retain  all  the  outward 
marks  of  royalty.     Within  the  precincts  of  the  Delhi  palace  he 
exercised  nominal  authority  as  a  sovereign,  and  was  exempt  from 
the  jurisdiction  of  the  ordinary  Courts  of  Law;  the  administra- 
tion of  the  assigned  territories   beyond  those   precincts  being 
conducted  by  British   functionaries   under  the  order  of  their 
Government 

On  the  7th  October  1841,  the  following  rules  were  issued 
by  the  Government  with  reference  to  the  Eang : — 

i.  **  The  admiDistratioa  of  civil  and  criminal  justice  witliiu  the 
precincts  of  the  royal  palace  at  Delhi  is  under  the  care  and  control  of 
His  Majesty,  who  in  all  important  cases  advises  with  tbe  Resident  or 
Political  Agent  at  his  durbar.  The  ordinary  tribunals,  established  by 
the  British  Government  for  the  provinces  of  HiDdustan,  have  no  juris- 
diction or  authority  therein.  The  Courts  will  regard  the  royal  palace, 
in  respect  to  all  events  that  occur,  and  all  persons  who  reside  therein, 
as  they  would  regard  a  foreign  and  independent  territory. 

11.  ^'  The  residents  of  the  palace  become  amenable  in  their  persons 
to  the  established  Courts  of  Civil  and  Criminal  Justice  on  leavinsr  the 
precincts  of  the  palace.  The  following  persons  are  excepted  from  the 
operation  of  this  rule. 

iii.  *'The  emperor  and  the  heir-apparent  are  exempted  in  their 
persons  from  all  civil  and  criminal  process.  The  sons  and  brothers  of 
the  reigning,  or  any  former,  emperor  are  exempt  in  their  persons  from 
the  process  of  the  Civil,  but  not  of  the  Criminal,  Courts.  The  process 
of  the  Criminal  Courts  shall  be  served  on  them  through  the  Lieutenant- 
Governor's  Agent  at  Delhi,  who  will  pay  due  regard  to  the  rank  and 
circumstances  of  the  parties  in  communicating  the  said  process. 

iv.  *^  All  civil  suits  regarding  property  lying  beyond  the  precincts 
of  the  palace,  and  otherwise  cognizable  by  the  established  Courts,  to 
which  the  privileged  persons  named  in  the  preceding  rule  may  be 


170  BENGAL  LAW  REPORTS.  [VOL.  XIL 

187)        partie8|  shall  be  instituted  or  defeaded  by  the  Lieutenaat-Goveriior's 
Raja        Agent  on  their  behalf. 
ALiQBAM        ^^     ^^  Q.^  Majesty  the  reigning  King  of  Delhi  has  only  a  life-interest 

Sbosbtart  of  ^^  ^^®  royal  domain.  His  Majesty  is  the  judge  of  the  effect  to  be  givea 
State.  ^q  royal  grants  made  by  himself^  or  by  his  predecessors,  of  any  pnrt  of 
such  domains.  Parties  possessing  claims  foonded  on  such  grants  shall 
prefer  their  application  for  the  gracious  consideration  of  their  case  to 
His  Majesty  at  Delhi,  either  direct  or  through  the  Lieutenant-Governor'a 
Agent,  but  shall  not  be  able  to  bring  them  before  the  ordinary  Courts 
of  Justice.  Decisions  thus  passed  by  His  Majesty  will  be  respected 
and  enforced  by  the  civil  authorities.  All  other  claims,  either  against 
His  Majesty  or  his  grantees  or  agents,  shall  be  heard  in  the  Courts  and 
decided  as  ordinary  cases. 

vi.  ^*  All  process  in  cases  cognizable  under  these  rules  by  the  Civil 
or  Criminal  Courts  on  persons  resident  in  the  palace^shall  be  served 
through  the  Lieutenant-Governor's  Agent." 

At  this  period  the  King  of  Delhi  became  indebted  to  the 
plaintiffi,  who  were  bankers  and  shroffs,  carrying  on  business 
in  that  place,  and  in  the  years  1845,  1846,  1847,  and  1851, 
respectively,  as  security  for  loans  from  them,  executed  certain 
instruments  in  their  favor. 

On  each  of  these  instruments  were  endorsed  the  various  pay- 
ments which  were  made  under  the  signature  of  the  Resident,  who 
made  the  payments  penodically  from  the  income  of  the  properties. 
The  first  two  instruments  were  formal  deeds  of  mortgage ;  the  last 
two,  only  shukas,  or  royal  letters,  but  by  an  arrangement  with 
the  Lieutenant-Governor's  Agent,  that  officer  collected  the 
revenue  of  the  lands  specified  in  the  shukas,  which  were 
treated  as  hypothecating  the  particular  lands  so  specified.  By 
this  (\rrangement  these  lands  included  Mauza  Buboopoora, 
and  other  villages  forming  part  of  the  assigned  territories. 
The  last  payment  made  under  them  was  in  1855,  after  which 
date  the  King  appears  to  have  refused  to  allow  the  Commis- 
sioner to  make  any  further  payments,  nor  did  the  plaintiffs  sue 
him.  In  May  1857,  the  King  resumed  the  management  of  his 
own  affairs,  and  the  Lieutenant-Governor's  Agent  ceased  to 
collect  the  revenue,  and  to  be  in  any  way  responsible  in  the 
matter.  On  the  18th  of  September  in  that  year,  after  the 
mutiny,  the  King  ^as  captured  by  the  British  Government 


VOL.  XII.]  PRIVY  COUNCIL.  171 

and  made  a  prisoner  of  war,  having   been  for  some  time  the        1872 
nominal  head  of  the  insurs^ents  in  Delhi.  „  Kaja 

°  Saliqrak 

On  the  3rd  of  October  1857,  the   Commissioner  of  Delhi,  in         »• 

The 

behalf  of  the   Government,  seized  and  took  possession  of  his  Ssorbtabt  of 

Statb* 

lands  in  accordance  with  the  following  order : — 

''  The  confiscatioQ  of  all  Crown  lands  (tayul-ushahi),  villages,  lands^ 
gardens,  &c.,  and  of  all  the  jagirs  of  sultana,  begums,  &c.,  having  been 
deemed  proper,  it  is  ordered  that  perwannas  be  issued  to  the  tehsildars 
of  the  south,  north,  and  east,  to  confiscate  all  the  villages  and  lands 
above  specified,  and  also  to  confiscate  any  other  village,  lands, 
gardens,  8sc.,  of  the  above  description  not  mentioned  in  the  accompauy* 
ing  list ;  and  that  they  should  submit  a  statement  of  the  extent  of  area 
and  the  amount  of  jumma  and  quality  of  land.  A  copy  of  this  pro-  - 
ceeding  to  be  forwarded  to  the  Collectors  of  the  districts  of  Puneeput, 
Goorgaon,  BohflKsk,  Hissar,  and  Sirsa,  with  a  view  to  the  confiscation 
being  carried  out.  A  copy  of  this  proceeding  to  be  forwarded  to  the 
Commissioner  of  Meerut  districts,  with  a  view  to  orders  being  issued 
by  him  for  the  confiscation  of  any  village,  lands,  &c.,  that  may  be 
situated  in  his  districts." 

The  work  of  the  Criminal  and  Civil  Courts,  suspended  during 
the  disturbance,  was  resumed ;  in  the  case  of  the  former  from  the 
commencement  of  October  1857,  in  that  of  the  latter  not  until 
the  1st  July  1858,  and  the  city  of  Delhi  continued  for  some 
months  under  military  government. 

In  pursuance  of  the  order  of  the  3rd  October  1859,  as  was 
admitted  by  the  plaintiffs  themselves,  all  the  property  involved 
in  the  present  suit  was  seized,  and  taken  possession  of,  by  the 
servants  of  the  British  Government  before  the  end  of  the  year. 

The  plaintiffs,  Saliqram  and  Devi  Singh,  were  concerned 
in  the  rebellion.  For  this  offence  they  were  tried  and  convicted, 
and  punished  with  a  fine  of  Bs.  10,000  each. 

No  investigation  into  private  claims  against  estates  confiscated 
under  the  special  Acts  of  1857,  occurred  before  1859.  On  the 
4th  February  of  that  year,  the  Lieutenant-Governor  consider- 
ing that  such  claims  should  be  registered  and  enquired  into, 
the  Secretary  of  the  Punjab  Government  wrote  to  the  Govern- 
ment of  India,  with  reference  to  the '  debts  of  the  Nawabs  of 
Jhuggur  and  Dadree/  in  the  Delhi  territory,  who  were  described 
as  lately  chiefs  exercising   sovereign  powers,  whose  territory 
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1872         it  was  said  had  escheated  to  the  British  Goyernment  on  account 
Raja        of  their  defection.      The   Lieutenant-Governor  had  expressed 

Saliqram      ,  .  ^      . 

V.  it  as  his  personal  opinion  that — 

The  ^  ^ 

Sbcrktart  of  "  On  the  general  question  of  tlie  liability  of  a  confiscated  estate 
^^^'^  exempt  from  revenue  for  bona  fide  debts  contracted  bj  its  rebel  owner, 
whilst  under  ordinary  circumstances  the  successors  to  a  jagir  was  not 
liable  for  the  debts  of  his  predecessorsy  still  it  was  to  be  held  that, 
where  a  jagir  reverted,  by  confiscation,  to  Government,  common  rules 
did  not  apply  ;  and  that  the  interests  of  justice  required  the  protection 
of  creditors  from  a  political  catastrophe  which  they  could  not  have 
foreseen." 

On  the  9th  of  August,  the  Secretary  to  the  Government  of 
India  answered : — 

"  I  am  directed  to  state  that  the  Governor-General  in  Conncil  agrees 
with  the  Lieu tenant'^Gover nor  as  to  the  particular  cAes  under  con- 
sideration. As  to  the  general  rule  His  Excellency  considers  that  all 
debts  contracted  upon  the  security  of  the  estate  confiscated  should  be 
paid,  but  he  would  leave  ail  other  debts,  such  as  ordinary  personal  and 
contract  debts,  to  be  dealt  with  according  to  the  circumstances  of  each 
case.  There  is  no  reason  why,  in  the  case  of  prodigality  and  extra- 
vagance on  the  part  of  one  who  has  become  a  rebel,  the  State  should 
suffer,  or  why  his  creditors  should  benefit  by  his  having  rebelled.'* 

In  a  later  letter  it  was  intimated  that  the  Government 
could  not ''  concur  in  the  opinion  of  the  Lieutenant-Governor 
in  its  extreme  latitude."  ^^AU  debts  secured  by  mortgage," 
wrote  the  Secretary,  "  are  to  be  paid,  provided,  of  course, 
that  they  are  just  and  properly  supported,  and  have  been 
contracted  prior  to  the  act  of  rebellion,  and  with  no  view  to  its 
commission."  On  the  9th  of  September  1859,  the  Judicial 
Commissioner  forwarded  this  correspondence  '^  for  the  guidance 
of  his  subordinates,"  and  on  the  same  day  he  issued  a  '^  Circular 
Order"  (No.  112  of  1859),  which  stated  that  the  Judicial  Commis- 
sioner forwarded  the  letters,  above  alluded  to,  for  the  information 
and  guidance  of  officials,  on  the  question  of  the  liability  of  Govern- 
ment for  the  debts  of  rebels,  whose  estates  had  been  confiscated 
for  rebellion.  In  1860,  the  plaintiffs  applied  for  payment  of  the 
present  claim  to  the  Commissioner  of  the  Delhi  Division,  and 
the  application  was  by  him  referred  to  the  Judicial  Commis- 
sioner of  the  Punjab  ou  the  I8th  June.     In  a  letter  of  that 
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date,  he  expressed  it  as  his  opinion  that  the  payment  of  any        1872 
such  debts,  in  accordance  with  the  directions  of  the  Governor-       i^aja 

r^  1  1  1  n      f  SaLIQRAM 

Greneral,  must   be    treated  as    a  matter  of   favor,   to   which  v. 

convicted  rebels  could  not  be  entitled,  and,  further,  that  a  distinc-  Sbcrbtart  of 

tion  was  to  be  made  in  the  present  case,  between  the  '^  rent-free 

villages,"  and  the  rest  of  the  mortgaged  property,  as  the  former 

would  be  classed  with  **  personal  debts."    In  support  of  this 

latter  view,  he  cited  a  decision  of  the  7th  September  1859,  by 

which  certain  claims  had  been  rejected,  which  were  preferred  on 

the  purchase   and  mortgage  of   certain    istemrari  tenures  in 

Goorgaon,  the  confiscated  property  of  outlawed  rebels.      And 

he  mentioned  that  on  the  19th  May  1859,  the  Revenue  Sudder 

Board  of   the  North- Western  Provinces  had  held  that  **the 

mq/f  privilege  in  tayul  lands  ceased  with  the  confiscation,  and 

the  lien  with   it."     The  Judicial  Commissioner  of  the  Punjab 

expressed  his  opinion  that  as  much  of  the  claim  as  could  be 

proved  should  be  made  good  by  Government ;  and  the  matter 

was  laid  before  the  Government  of  India,  who,  on  the  28th  of 

December,  1860,  replied  to  this  efiect : — 

**  8.  Of  the  claims  now  advanced,  the  Commissioner  of  Delhi  has 
put  forward  as  an  instance  that  of  Saliqram  and  Devi  SiDgb,  who  were 
convicted  as  rebels,  and  punished  with  a  fiae  of  Rs.  10,000  each.  Their 
claim  amounts  to  Bs.  90,000,  and  is  described  as  the  principal  and 
interest  due  on  a  mortgage  of  certsAn  rent-free  villages,  and  other  real 
property,  once  beloDging  to  the  ex-King. 

*M.  It  was  ruled  in  1858  that  the  successor  to  ajagir  shall  not  be 
liable  for  debts  incurred  by  his  predecessor,  if  he  refuses  to  become 
responsible  for  them,  and  foregoes  all  claim  to  the  real  or  personal 
property  which  the  deceased  may  have  possessed  independently  of  the 
jagir.  But  in  the  cose  of  the  Nawab  of  Dadree,  whose  /agir  was 
confiscated  and  granted  in  perpetuity  to  the  Euja  of  Jheend,  and  in 
other  similar  cases,  the  Government  admitted  the  principle  that  the 
creditors  should  be  protected  '  from  the  effects  of  a  political  catastrophe 
which  they  could  not  have  foreseen.' 

« 5.  It  appears  to  His  Excellency  the  Governor- General  that  a 
distinction  may  be  drawn  very  properly,  and  consistently  with  the 
principles  which  have  been  laid  down,  between  loyal  creditors  and  those 
who  took  part  in  the  rebellion.  • 

''  6.    The  general  rule  is  that  rent-free  estates,  secured  by  grants  from 
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» 
1872  '      GoTernment,  ore  not  liable  for  the  debts  of  the  deceased  grantees.    The 

Raja        exception  is  io  the  case  of  snch  estates  which  have  been  coofiscated ; 

▲LiQK  M     ^^^  ^.^  exception  is  based  on  the  consideration,  that  '  the  interests  of 

SkcrktaryofJ"**^®®  require  the  protection  of  creditors  from  the  effects  of  a  political 

&rATK.      catastrophe  which  thej  could  not  have,  foreseen.'     But  creditors,  who, 

like  Saliqram  and  Devi  Siogh,  joined  the  rebellion  voluntarily,  accepted 

such  security  for  their  claims  as  the  rebel'  cause  might  offer.     They 

not  only  foresaw,  but  assisted  (o  produce  the  catastrophe,  and  therefore 

the  interests  of  justice  do  not  require  that  they  should  be  protected 

from  its  effects.    They  may  have  all  that  they  are  entitled  to  by  the 

letter  of  the  law;  but  the  Governor-Greneral  would  deny  them  that, 

which  can  be  claimed  only  as  a  favor  ;  for  it  is  in  the  essence  of  a 

concession  by  favor,  that  it  should  be  withheld  where  favor  is  not  due. 

"  7.  The  Governor- General  is  of  opinion  that  neither  Saliqrani  and 
Devi  Singh's  claim,  nor  that  of  any  other  creditor  of  th^  ex-King  who 
has  been  convicted  of  rebellion,  to  the  liquidation  of  their  debts  from 
the  revenue  of  the  Grown  lands  should  be  admitted." 

In  accordance  with  the  opinion  expressed  in  this  letter^  a 
second  Circular  Order  (No.  5  of  1861),  dated  12th  January  1861, 
enclosing  that  further  correspondence,  was  issued  to  the  same 
authorities  as  the  previous  one,  it  being  expressly  stated  to  be  in 
continuation  of  the  former  Circular. 

On  the  28th  of  November  1864,  the  plaintiffs  Saliqram  and 
Devi  Singh,  having  been  paid  nothing  under  the  mortgage  since 
1855,  commenced  the  action  out  of  which  this  appeal  arose  in 
the  Court  of  the  Assistant  Commissioner  of  Delhi.  Their  claim 
was  for  Rs.  68,853-7-2^  principal  and  interest.  The  plaint  was 
based  upon  the  Circular  of  1859: — "The  defendant,"  it  set 
forth,  "  owing  to  the  late  mutiny,  confiscated  all  the  landed 
estates  of  the  late  King ;  but  by  a  Circular  No.  1 1 2  of  the  Judicial 
Commissioner  of  these  provinces,  under  the  orders  of  the 
Supreme  Government,  all  mortgages  effected  by  the  late  King 
on  these  estates  which  the  defendant  has  confiscated  are  to 
be  paid." 

The  material  defences  raised  by  the  defendant  were,  1st, 
that  the  property  alleged  to  have  been  mortgaged  to  the  plaintiffs, 
with  all  rights  and  interests  in  it,  was  seized  by  the  defend- 
ant on  behalf  of  the  British  Crown  on  political  grounds  as  an 
Rct  of  State>  and  consequently  no  claim  against  the  defendant 
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for  80  taking  possession  was  cognizable  by  any  Municipal  Court ;        4872 
the  2nd  was  to  the  same  effect,  but  stated  that  the  seizure  was    o  ^^^^ 
*^  during  the  continuance  and  in  the  prosecution  of  war."     The        ^ 
5th  and  6th  were^in  the  following  terms: —  Secretary  of 

State. 

'^5.  That  the  Circular  No.  112,  on  which  the  plaintiffs 
grounded  their  right  to  demand  from  defendant  the  debts  they 
sued  for,  was  simply  a  private  order  addressed  by  one  officer  of 
Government  in  his  executive  capacity  to  others,  directing  them, 
as  a  matter  of  mere  grace  and  favor,  to  relax  in  certain  cases, 
where  they  would  have  operated  hardly,  the  laws  under  which 
Government  was  free  from  legal  liability  in  respect  of  debts 
secured  on  the  Delhi  Crown  property,  and  certain  other 
property,  which  had  come  into  its  possession  as  a  consequence 
of  the  rebellion  and  war  of  1857  ;  and  that  the  issuing  of  such 
an  order  could  be  of  no  effect  whatever  to  bind  the  Government 
as  defendant  in  a  Municipal  Court. 

'^  6.  That  the  said  Circular  did  not  authorize  the  exercise 
of  this  grace  and  favor  in  respect  of  the  debts  claimed  by  the 
plaintiffs,  as  was  clear  from  the  wording  of  the  said  Circular, 
and  as  was  further  clear  from  the  Circular  5  of  1861." 

I  I 

Several  issues  were  raised,  of  which  the  1st,  4th,  5th,  and 
6th  were  as  follow : — 

*^  1.  Was  the  seizure  of  these  properties  by  Government 
such  an  act  of  State,  or  act  of  war,  as  is  not  cognizable  by  a 
Municipal  Court? 

^^  4.  Has  the  Circ^ular  in  question  the  force  of  a  legislative 
enactment? 

**  5.  Do  the  Circulars  issued  by  the  Judicial  Commissioper 
of  the  Punjab  in  his  executive  capacity  bind  the  Courts  of 
the  Punjab  or  not  ? 

<^6.  Does  Circular  112  apply  to  the  debts  claimed  by  the 
plaintiff?  " 

Other  issues  were  raised  as*to  the  effect  of  Act  IX  of  1859 
and  Act  XXXIV  of  1860,  which,  however,  were  not  insisted 
on  by  the  defendant's  counsel  in  the  argument  before  Privy 
Council. 

The  Assistant  Commissioner  gave  judgment  in  favor  of  the 
Government  on  the  24th  July  1865.     On  the  question  whether 

23 
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1872*      the  aeizure  was  an  act  of  State^  he  entered  at  length  into  the 

Raja         Tanjore  case  (1)^  and  the  parallel  it  presented,  and  referred 

V.  also    to    the    decision    of  the    Priyy    Council    in    the    case 

The  • 

Ekcrktartof  of  The  East  India  Company  v.  Syed  Ally  (2)»  in  confirmation 
^^^^*  of  the  opinion  he  deduced  from  that  parallel,  that  the  seizure 
was,  and  must  be,  considered  as  an  act  of  that  description.  He 
also  held  that  the  seizure  was  an  act  of  war,  over  which,  by  an 
established  principle  of  law,  no  Municipal  Court  could  claim 
jurisdiction. 

The  plaintiffs  appealed  to  the  Commissioner  of  Delhi,  who,  on 
the  I5th  January  1866,  confirmed  the  previous  judgment 

The  plaintiffs  then  appealed  to  the  Chief  Court  of  the 
Punjab,  and  on  the  14th  February  1867,  that  Court  (Boulnois 
and  Roberts,  JJ.)  gave  judgment  dismissing  the  appeal. 
Boulnois,  J.,  referred  to  the  cases  of  Le  Caux  v.  Eden  (3), 
Elphinstone  v.  Bedree  Chund  (4),  and  Kamachee  Bhai  Saliaba  t. 
The  Secretary  of  State  (5),  and  held  that  the  seizure  of 
the  mortgaged  lands  was  an  act  of  State,  on  political  grounds, 
during  the  continuance  and  in  prosecution  of  war^  and  that, 
consequently,  no  claim  against  those  whom  the  defendant 
represented,  on  account  of  their  having  taken  possession  of  this 
property,  was  maintainable  in  any  Municipal  Court  immediately 
after  the  seizure.  He  further  held  that  there  was  nothing  to 
show  that  there  was  any  intention  to  make  a  rule,  law  or  regula** 
tion  by  the  Circular  Order  112  of  1859;  but  that  even  if  that 
order  acquired  the  force  of  law  by  the  operation  of  the  Indian 
Councils  Act,  1861,  and  the  plaintiffs'  claim  was  within  the  words 
of  that  order,  it  was  nevertheless  expressly  excluded  by  the  order 
of  28th  December  1860.  Finally  he  was  of  opinion  that  the  case 
was  governed  by  the  principle  on  which  Veer  Rajender  Wadeer  v. 
East  India  Company  (6)  was  decided  ;  that  Courts  of  Law  cannot 
take  cognizance  of  acts  of  power  exercised  by  Government  in 
matters  of  State  arising  out  of  waY. 

Koberts,  J.,  gave  judgment  to  the  same  effect,  citing,  in 
addition  to  the  case0  referred  to  by  Boulnois,  J.,  the  cases  of 

(1)  7  Moore's  I.  A^  476.  (4)  1  Knapp.,  P.  C^  316. 

(2)  Id.,  555.  (5)  7  Moore's  L  A.,  476j  637. 

(3)  Doug.,  59.  (6)  30  h.  J.,  Ch.,  226. 
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Wagentreiber    v.    The    Secretary  of   State  (1)   and  Undo  v.        1872 

From  these  several  decisions  the  plaintiifs  appealed  to  fler       J^- 

X  IsB 

Majesty  in  Council.  Secbktary  of 

"      •'  Statb. 

• 

Mr.  Kay^  Q.C.9  and  Mr.  Bush  Cooper  for  the  appellants. ^- 

The  appellants  are  bond  fide  incumbrancers  created  by  the  King 
long  before  forfeiture.  Even  admitting  for  argument's  sake  the 
confiscation  to  be  an  act  of  State>  it  could  not  afiect  the  plain- 
tiffs' rights  as  mortgagees.  The  British  authorities  gave  the  King 
estates  to  be  dealt  with  at  his  will  and  pleasure,  and  all  charges 
created  by  him  survived  his  deposition.  Forester  v.  The  Secre^ 
tary  of  State  for  India  (3)  and  Lalla  Narain  Doss  v.  The  Estate 
of  the  ex'King  of  Delhi  (4)  are  in  point.  There  is  a  difference 
between  forfeiture  and  escheat.  Where  a  man's  property  is 
forfeited  on  conviction^  all  bond  fide  incumbrances  created  prior 
thereto  are  valid.  Even  in  forfeiture  for  treason  the  only 
incumbrances  affected  are  those  after  the  date  of  the  treason ; 
3  Inst.,  211.  The  Government  had  perhaps  a  right  to  confis- 
cate what  was  the  King's,  but  not  what  had  become  the  property 
of  his  creditors. 

The  Circular  No.  112,  issued  by  the  Judicial  Conunlssioner, 
entitles  the  mortgagees  of  estates  held  by  the  King  to  have  pay- 
ment; and  this  Circular,  sanctioned  by  the  Supreme  Government, 
had  the  force  of  law  under  the  Indian  Councils  Act,  24  &  25 
Vict.,  c.  67,  s.  25.  The  Circular  is  a  fair  and  equitable  recog- 
nition of  the  rights  of  the  creditors  of  the  deposed  King.  The 
learned  Counsel  referred  to  several  American  authorities  as  to 
seizures  of  property  during  the  late  war,  but  their  Lordships 
were  of  opinion  that  the  cases  were  not  parallel. 

Mr.  Forsythy  Q.C.,  and  Mr.  Merivale  for  the  Government. — 
As  a  matter  of  fact  there  existed,  at  the  time  of  the  confiscation 
by  the  Government,  a  state  of  war.  The  work  of  the  Courts 
was  suspended;    see  Co.  Lit.,  249  bi   Elphinstone  v«  Bedree 


(1)  Unreported.  (3)  AnU,  p.  120. 

(2)  Doug.,  594.  (4)  11  Moore*8  I.  A.,  277. 
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1872        Chund  (1).     The  case  of  The   Secretary  of  State  v.  Kamackee 

Raja        jg^^yg  Sahaba  (2)  is  in  point.     The  names  of  the  King  of  Delhi 

v»  and  the  Rajah  of  Tanjore  were  included  in  the  Appendix  to  the 

Sbcrbtart  or  Report  of  a  Committee  of  the  House  of  Commons  in  1832  as 

Statr  _ 

being  similar  in  every  way — The  case  of  The  East  India  Com^ 
pany  y.  Seyd  Ally  (3).  It  is  a  matter  which  no  Municipal  Court 
could  enquire  into.  The  plaintiiFs  seek  relief  not  as  having  a 
right  to  bring  an  ejectment  or  to  foreclose  a  mortgage,  but 
under  an  alleged  right  founded  on  the  Circular  No.  112;  and 
unless  they  can  show  such  a  right,  the  suit  must  be  dismissed. 
This  Circular  has  not  the  force  of  law:  if  it  has,  all  the  Circulars 
have  ;  and  if  so,  the  subsequent  Circulars  expressly  adverse  to 
the  plaintiffs'  particular  claim  are  equally  binding.  The  learned 
Counsel  went  at  considerable  length  into  the  history  of  the  King 
of  Delhi. 

Mr.  Kayy  Q.C.,  in  reply. 

Their  Lordships  gave  the  following  judgment : — 

The  appellants  in  this  case  are  the  heirs  and  representatives 
of  Raja  Saliqram  and  Raja  Devi  Singh,  the  plaintiffs  in 
the  suit.  The  respondent,  the  Secretary  of  State  for  India  in 
Council,  is  the  defendant  The  suit  was  commenced  on  the 
28th  of  November  1864  in  the  Court  of  the  Deputy  Commis- 
sioner of  Delhi,  to  recover  the  sum  of  Rs.  68,853  odd, 
alleged  to  be  due  for  principal  and  interest  on  certain  bonds, 
which,  in  the  plaint,  are  called  mortgage  bonds,  executed  by  the 
late  King  of  Delhi. 

It  was  correctly  stated  by  Boulnois,  J.,  in  delivering  hia 
judgment  in  the  Chief  Court  of  the  Punjab,  that  the  bonds 
all  acknowledged  debts,  but  that  all  did  not  mention  the  pro- 
perty by  which  the  debts  were  secured. 

The  plaint,  after  stating  that  the  claim  is  on  four  mortgage 
bonds  of  which  the  dates  and  amounts  are  specified,  proceeds  to 
describe  the  grounds  of  the  defendant's  liability  in  the  following 
words : — "  The  defendant,  owing  to  the  late  mutiny,  confiscated  all 

(1)     1  Knapp.,  P.  C,  316.  (2)    7  Moore's  I.  A.,  476. 

(3)    7  Moore's  I.  A.,  ^66. 
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the  landed  estate  of  the  late  King ;  but  by  a  Circular  No.  112  of  i872 
the  Judicial  Commissioner  of  these  provinces^  under  the  orders  ^^^a. 
of  the  Supreme  Government,  all  mortgages  effected  by  the  late  ». 

King  on  those  estates,  which  the  defendant  has  confiscated,  are  Sbcrktary  of 
to  be  paid.  The  plaintiffs  having  failed  in  their  application  to  ^^^^' 
be  reimbursed,  as  will  be  seen  by  the  proceedings  regarding 
their  claim,  and  being  referred  to  law  to  obtain  their  remedy,  are 
necessitated  to  file  this  suit,  and  pray  that  a  summons  may  issue 
against  the  defendant,  and  he  be  declared  to  pay  the  amount 
claimed,  with  interest  at  the  rate  specified  in  the  bonds  up  to 
realization  of  decree  with  costs." 

The  plaint,  as  pointed  out  by  Mr.  Forsyth,  the  learned  Coun- 
Bel  for  the  defendant,  is  not  a  suit  for  ejectment  or  foreclosure, 
nor  does  it  pray  that  the  defendant  may  be  declared  a  trustee 
for  the  plaintiffs  of  the  revenues  collected  from  the  hypothecated 
villages.  It  does  not  even  allege  that  the  defendant,  at  the  time 
of  the  commencement  of  the  suit,  was  in  possession  of  the  pro- 
perty. The  claim  appears  in  its  terms  to  be  founded  entirely 
on  a  right  alleged  to  have  been  created  by  the  Circular  No.  112 
of  the  Judicial  Commissioner.  It  is  to  be  remarked  that  the 
plaintiffs  do  not  claim  merely  the  value  of  the  property  mort- 
gaged; for,  in  the  7th  article  of  their  written  statement,  they 
say: — "The  defendant  is  liable  to  the  full  amount  of  claim, 
though  it  may  exceed  the  value  of  the  property  mortgaged,  or  to 
return  the  same  to  them." 

It  was,  in  consequence,  contended  by  the  respondent's  Counsel 
with  great  force  that  the  claimant  must  be  held  to  the  claims 
actually  made  by  him,  and  that  unless  he  could  succeed  in  show- 
ing that  the  Circular  had  given  him  the  right  alleged,  his  claim 
must  necessarily  be  dismissed.  Having  regard,  however,  to  the 
written  statement  of  the  defendant,  to  the  issues  raised,  and  the 
mode  in  which  those  issues  were  disposed  of  in  the  Courts  in 
India,  their  Lordships  have  in  this  case  thought  it  right  to  con- 
sider the  whole  matter,  as  it  was  presented  to  those  Courts  and 
at  their  Lordships'  bar. 

It  must  be  taken  upon  the  evidence  that  the  late  King  was, 
at  the  time  of  the  confiscation,  indebted  to  the  plaintiffs  upon 
the  bonds  set  forth  in  the  plaint ;  and  that,  either  by  the  terms  of 
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1872  the  bonds j  or  by  his  letters  to  Sir  Thomas  Theophilus  Metcalfe, 
Kaja  f]^Q  Besident  at  the  Court  of  Delhi,  the  King  had,  so  far  as  he 
^'  lawfully  could,  assigned  and  appropriated  to  the  discharge  of 
Skcrktart  of  the  bond  debts  certain  amounts,  which  the  Resident  was 
requested  to  pay  yearly  out  of  the  revenues  of  certain  of  the 
royal  tayul  villages.  It  is  admitted,  in  the  1st  and  2nd 
articles  of  the  defendant's  written  statement,  that  the  property, 
so  alleged  to  have  been  mortgaged  to  the  plaintiffs,  was, 
together  with  all  rights  and  interests  in  and  in  respect  of  it, 
seized  and  appropriated  on  behalf  of  the  British  Crown^ 
Several  defences  were  set  up  in  the  written  statement  of  the 
defendant,  but  for  the  purpose  of  this  appeal  it  is  not  necessary 
to  consider  any  of  them  except  the  Ist,  2nd,  5th,  and  6tb. 
The  2nd,  which  relied  upon  s.  20,  Act  IX  of  1859,  and  the 
3rd,  which  set  up  that  the  defendant  was,  by  Act  XXXIV 
of  1860,  indemnified  from  all  liability  of  every  kind  in  respect 
of  seizure  and  appropriation  of  the  property  alleged  to  have 
been  mortgaged,  were  abandoned  by  the  learned  Counsel  for 
the  defendant  upon  the  argument  of  this  appeaL 

The  first  ground  of  defence  was  that  the  property  alleged  to 
have  been  mortgaged  to  the  plaintiffs  was,  together  with  all 
rights  and  interest  in  and  in  respect  of  it,  seized  and  appropri- 
ated by  the  defendant  on  behalf  of  the  British  Crown,  on 
political  grounds,  as  an  act  of  State ;  and  that,  consequently,  no 
claim  against  the  defendant  as  having  thus  taken  possession  of 
the  said  property  was  cognizable  in  the  Court  in  which  the  suit 
was  instituted,  or  in  any  other  Municipal  Court 

The  2nd  was  similar  to  the  1st,  with  the  addition  that  the 
seizure  was  '^  during  the  continuance  and  in  the  prosecution  of 
war." 

The 5th  and  6th  were  as  follows: — (reads  them,  ante,  p.  175.) 

Several  issues  were  raised ;  of  these  the  only  important  ones 
to  be  considered  are  the  1st,  4th,  5th,  and  6tL  They  are  as 
follows: — (reads  them,  ante,  p.  175.) 

The  case  was  tried  by  Mr.  Coldstream,  the  Assistant  Commis- 
sioner of  Delhi,  who,  in  a  very  elaborate  and  well-considered 
judgment,  found  those  issues  for  the  defendant,  and  gave  judg- 
ment in  his  favor.     A  regular  appeal  was  preferred  from  that 
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judgment  to  the   Commissioner    of   Dellii^    who    upheld    the        1872 
decision  of  the  Assistant  Commissioner.  i^aja 

Saliqram 

A  special  appeal  was  then  presented  to  the  Chief  Court  of  «*'• 
the  Punjab.  That  appeal  was  dismissed,  upon  the  ground  that  Secretary  of 
the  suit  was  not  cognizable  in  a  Municipal  Court.  The  appeal 
to  Her  Majesty  in  Council  is  expressed  to  be  against  the  judg- 
ment of  the  Chief  Court  of  the  Punjab  and  the  several  judg- 
ments of  the  Commissioner  and  Assistant  Commissioner  of  Delhi. 
There  is  no  dispute,  however,  as  to  the  facts,  and  the  questions 
now  to  be  considered  are,  whether  the  seizure  or  confiscation  of 
the  property  of  the  late  King  was  an  act  in  respect  of  which 
the  Municipal  Courts  have  jurisdiction  ?  Whether  the  Circular 
Order  of  the  Judicial  Commissioner,  No.  112,  vested  a  right  of 
action  in  the  plaintiffs  which  can  be  enforced  against  the 
Government  by  a  Court  of  law  ?  And  whether  the  plaintiffs 
had  a  right  or  interest  in  the  property,  which  was  not  affected  by 
the  confiscation  of  the  King's  domains.  The  last  was  the 
proposition  mainly  relied  on  by  the  appellants'  Counsel  before 
their  Lordships. 

The  Commissioner  of  Delhi  remarked  in  his  judgment  *'  that 
in  the  use  of  the  words  '  confiscation'  and  ^  seizure'  and  '  appro- 
priation,' the  Court  did  not  perceive  any  material  distinction  or 
difference ;"  and  one  of  the  grounds  of  appeal  to  the  Chief  Court 
was  that  the  ruling  of  the  Commissioner  as  to  the  meaning  of 
those  words  was  erroneous.  The  appellants  say,  in  the  second 
ground  of  their  appeal,  ^^  the  King  of  Delhi's  property  was  con- 
fiscated, and  the  appellants  do  not  dispute  the  right  of  Govern- 
ment to  confiscate  it ;  but  the  King  had  only  a  right  to  that 
which  remained  after  satisfying  the  appellants'  claim,  and  to  this 
alone  is  the  defendant  entitled  by  virtue  of  confiscation.  The 
appellants'  property  was  not  confiscated."  Mr.  Kay,  in  his 
argument,  treated  the  word  "  confiscated"  as  if  it  were  used  in 
the  sense  of  forfeited  for  a  crime,  and  he  cited  cases  to  show  the 
distinction  between  "  forfeiture"  and  **  escheat."  The  fonner,  he 
urged,  did  not  affect  bond  fide  incumbrances  created  by  the 
offender  before  forfeiture.  He  admitted  that  the  confiscation 
was  an  act  of  State,  but  he  denied  that  it  affected  the  rights 
which  the  plaintiffs  had  derived  from  the  Eang  by  virtue  of  the 


182  BENGAL  LAW  REPORTS.  [VOL.  XIL 

^872        mortgages.     His  argument  as  regards  the  effect  of  a  forfeiture 

Kaja        upon  a  regular  conviction  for  a  crime  would  have  been  correct^ 

«'•  if  he  could  have  shown  that  the  confiscation  of  the  King's  property. 

Skcrrtartof  was  an  act  in  the  assertion  of  a  right  conferred  by  the  law  of 

State.  .  . 

forfeiture.  But  such  was  not  the  case.  Neither  was  the  law  of 
forfeiture  in  force  iu  the  case  of  natives  of  India  convicted 
of  crimes  beyond  the  limits  of  the  Supreme  Court,  whatever 
might  have  been  the  case  within  those  limits  (as  to  which  it  is 
not  necessary  to  express  an  opinion"),  nor  did  the  Oovernmeut 
affect  or  purport  to  act  under  any  such  law.  The  word  *'  confis- 
cation" as  used  by  the  Commissioner  of  Delhi,  iu  his  proceeding 
of  the  3rd  of  October  1857,  does  not  import  that  the  appro- 
priation  to  the  public  use  was  for  a  crime.  He  says  the  confis- 
cation  of  all  the  Crown  villages,  &c.,  having  been  deemed  proper, 
&c.,it  is  ordered,  &c.,  that  perwannas  be  issued  to  the  tehsildars, 
&c.,  to  confiscate  all  the  villages,  &c.  In  other  words,  the 
revenues  were  to  be  brought  into  the  public  treasury.  The 
word  ^^  confiscation"  does  not,  per  se,  necessarily  import  that  the 
appropriation  is  to  be  made  as  a  penalty  for  a  crime  ;  and  even 
when  used  in  that  sense,  it  does  not  necessarily  imply  that  the 
forfeiture  has  accrued  upon  conviction,  but  may  also  be  properly 
used  as  applicable  to  appropriations  by  Government  as  an  act  of 
State  of  the  property  of  a  public  enemy,  or  of  a  subdued  or 
deposed  ruler. 

The  Assistant  Commissioner  found  as  a  fact,  that  which  is  well 
known  as  a  matter  of  history,  that  the  King  was  not  tried  by  a 
regular  Court,  and  that  his  trial  by  a  Court  under  a  special 
commission  did  not  take  place  for  some  months  after  the  attach* 
ment  had  taken  place. 

Boulnois,  J.,  in  his  judgment  says  : — "  After  the  mutiny 
in  1857,  on  the  18th  of  September  in  that  year,  the  King 
of  Delhi  was  captured  by  the  British  Government,  and 
made  a  prisoner  of  war,  having  been  for  some  time  the  nominal 
head  of  the  insurgents  in  Delhi.  On  the  3rd  October  in  that 
year,  the  Commissioner  of  Delhi,  on  behalf  of  the  Government, 
attached  and  took  possession  of  the  ex-King's  lauds.  This 
appropriation  accompanied  the  extinction  of  the  political  exist- 
ence of  the  representative  of  the  Delhi  line  of  kings.     It  did  not 
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affect  to  justify  itself  on  any  ground  of  Municipal  law;  and  it        ^^72 
seems  to  have  been  (considering  the  person  who  had  owned  the    ^  ^^^^^ 

^  QAI.IQKA3A 

property  seized)  an  act  of  power  on  the  part  of  the  British  Grov-        ,  »• 

ernment  exercised  in   a  matter   of  State.     There  is,  however,  Sscrktart  of 

additional  evidence  to  show  that  the  authority  of  Government 

in  that  character^  which  renders  it  superior  to  positive  law,  was 

brought  to  bear  in  this  act,    for   the    seizure    of   the  King's 

lands  was  an  appropriation  of  an  enen^y's  property,  flagrante 

bello.'' 

It  is  not  necessary  to  express  an  opinion  as  to  what  is  the 
effect  of  the  seizure  of  property  of  a  subject  by  a  Oovernment 
in  the  exercise  of  the  powers  of  war  in  putting  down  an  insur- 
rection, especially  in  those  cases  in  which  the  subject  has  not 
joined  in  the  insurrection :  nor  is  it  necessary  to  deal  with  tlie 
cases  which  have  been  cited  from  the  American  Reports  in 
regard  to  acts  which  took  place  during  the  late  war  in  that 
country.  The  case  of  the  plaintiffs,  who  claim  under  grants 
from  the  King,  is  very  different  from  that  of  a  subject  deriving 
title  under  an  ordinary  tenure. 

It  is  necessary  to  consider  under  what  circumstances  the  late 
King  of  Delhi  acquired  a  title  to  the  property  charged  with  the 
payment  of  the  bond  debts,  if,  indeed,  he  can  be  held  to  have 
had  any  legal  title  whatever  to  the  same,  beyond  the  mere  will 
of  the  British  Government.  As  to  this  point,  it  ap])ears  that, 
after  the  Emperor  Shah  Alum,  the  grandfather  of  the  late 
King,  had  been  rescued  from  the  power  of  Dowlut  Kao  Scindia, 
and  placed  under  the  protection  of  the  British  Government,  it 
became  a  matter  of  political  expediency  to  determine  the  nature 
and  extent  of  the  provision  to  be  assigned  for  the  support  of  His 
Majesty  and  of  the  royal  household.  The  subject  was  fully 
discussed  in  the  Notes  of  Instructions  transmitted  by  Mr. 
£dmonstone,  the  Secretary  to  Government,  to  Colonel  Ochter- 
lony,  the  Resident  at  Delhi,  in  a  letter  dated  the  17th 
November  1804  (4  Wellesley  Despatches,  p.  237),  of  which 
potes  a  copy  was  also  dispatched  to  his  Excellency  the 
Commander-in-Chief.  Subsequently,  on  the  23rd  May  1805, 
the  final  determination  of  tlie  Governor-General  in  Council 
upon  the  subject  was  communicated  to  the  Resident  at  Dellii, 

24 
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ivrt       by  letter  from  the  Secretary  to  Government  of  that  date  (see 
Raja       game  vol.,  p.  542). 
V.  That  arrangement  was  as  much  an  act  of  State  as  if  it  had 

Tub  . 

Sbcrrtart  or  been  carried  into  effect  by  formal  treaty  signed  by  the  British 

State.        ^^ 

Government. 

Municipal  Courts  have  no  jurisdiction  to  enforce  engagements 
between  sovereigns  founded  upon  treaties —  The  East  India  Com- 
pany V.  Syed  Ally  ( 1 )  and  Tke  Nabob  of  the  Carnatic  v.  The  East 
India  Company  (2).  The  Government,  when  they  deposed  and 
confiscated  the  property  of  tlie  hite  King,  as  between  tliem  and 
the  King,  did  not  affect  to  do  so  under  any  legal  right  Their 
acts  can  be  judged  of  only  by  the  law  of  nations :  nor  is  it  open 
t<^  any  other  person  to  question  the  rightfulness  of  the  dei)osition9 
or  of  the  consequent  confiscation  of  the  King's  property. 

If,  shortly  after  the  arrangement  had  been  made,  the  British 
Government  had  found  it  necessary  as  a  matter  of  political 
expediency  to  alter,  without  the  consent  of  Shah  Alum,  the 
arrangements  introduced  into  the  assigned  territory,  it  is  impos- 
sible to  conceive  that  a  Court  of  Law  would  have  had  jurisdic- 
tion to  enforce  the  arrangement  in  a  suit  brought  by  His 
Majesty,  either  by  granting  a  specific  performance,  or  by  award- 
inor  damacres  for  the  breach  of  it 

The  King  of  Delhi  having  joined  in  hostilities  against  the 
British  Government,  having  renounced  their  protection,  and 
having  endeavoured  to  regain  his  former  absolute  rights  of 
sovereignty,  the  British  power  over  those  territories  which  had 
been  assigned  for  his  support,  was  for  a  time  suspended.  Delhi 
fell  before  the  British  arms,  the  territories  were  recaptured,  the 
power  of  the  British  Government  was  restored,  and  the  King  of 
Delhi  was  taken  as  a  prisoner  of  war.  The  revenues  and  terri- 
tories which  in  1804  were,  by  an  act  of  State,  assigned  for  the 
maintenance  of  Shah  Alum  and  his  household,  were  in  1857> 
also  by  an  act  of  State,  resumed  and  confiscated. 

The  seizure  and  confiscation  were  acts  of  absolute  power,  and 
were  not  acts  done  under  color  of  any  legal  right,  of  which  a 
Municipal  Court  could  take  cognizance. 

(I)  7  Moore's  I.  A.,  565.  (2)  2  Yes.,  Jun.,  56. 
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The  status  of  Shah  Alum  (1)  was  that  of  a  king.     He  was        1872 
treated  and  .recognized  by  the  British  Government  as  a  king,    saliqram 
and  not  merely  as  a  jngirdar  hohling  under  an  ordinary  grant        j'- 
from  the  British   Government.     He  was  the  crandson  of  Shah  Skcrktart  of 

,  Statk. 

Alum,  and  neither  he  nor  any  of  his  ancestors  had  ever  been  ^ 

deposed  by  his  own  subjects,  or  by  the  British  Government^  or 
by  any  other  power.  Shah  Alum  was  described,  by  Lord 
Wellesley  in  his  Despatches,  sometimes  as  the  '^  unfortunate 
representative  of  the  house  of  Timour,'*  sometimes  as  **  the 
Mogul"  and,  again,  as  *'  the  Emperor."  It  is  unnecessary  here 
to  refer  more  particularly  to  the  extracts  from  the  Despatches 
which  have  been  pointed  out  in  the  exhaustive  arguments  in  the 
lower  Courts.  If  further  arguments  were  necessary,  with  refer- 
ence to  the  status  of  the  late  King,  and  of  his  grandfather  Shah 
Alum,  the  Despatch  of  Lord  Wellesley  to  the  Secret  Committee 
of  the  Court  of  Directors  of  the  East  India  Company  of  the  13th 
July  1804  (4  Wellesley  Despatches,  p.  132),  might  be  refer- 
red to. 

The  status  of  the  King  of  Delhi  and  that  of  the  Begum 
Sumroo  were  very  different.  The  latter  was  held  not  to  be  a 
sovereign  princess,  but  a  mere  jaidadar  under  Scindia ;  and 
this  fact  distinguishes  the  present  case  from  that  of  Forester  r. 
Hie  Secretary  of  State  for  India  (2),  in  which  the  judgment 
of  the  Judicial  Committee  was  pronounced  on  the  13th  of  May 
last.  In  that  case  it  was  also  held  that  the  act  of  Govern- 
ment was  not  the  seizure  by  arbitrary  power  of  territories,  which 
up  to  that  time  had  belonged  to  another  sovereign  State;  but  that 
it  was  the  resumption  of  lands  previously  held  from  the  Govern- 
ment under  a  particular  tenure,  upon  the  alleged  determination 
of  that  tenure.  It  was  said : — "  The  possession  was  taken 
under  color  of  a  legal  title,  tliat  title  being  the  undoubted  right 
of  the  sovereign  power  to  resume,  and  retain,  or  assess  to  the 
public  revenue,  all  lands  within  its  territories  upon  the  determi- 
nation of  tiie  tenure  under  which  they  may  have  been  excep- 
tionally held  free.  If  by  means  of  the  continuance  of  the  tenure, 
or  for  other  cause,  a  right  be  claimed  in  derogation  of  this  title 

(1)  Sic ;  probably  a  printer*8  mistake  for  Muhomed  Bahadur^ 

(2)  Ante,  p.  120. 
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i87i of  the  Government,  that  clalm^  like  any   ari:iing   between  the 

Raja        Government  and  its  subjects,  wonh1,;7rtmd/actV,  be  cognizable 
^'         by  the  Municipal  Courts  of  India."    The  seizure  of  the  royal 

Tub  .  r        1  •     . 

Skcrbtakt  of  tayul  villages,  for  the  reasons  above  given,  does  not  fall  within  the 
•  ruling  of  Forester  v.  The  Secretary  of  State  for  India  (1),  but  is 

governed  by  the  principles  laid  down  in  The  Secretary  of  State  in 
Council  V.  Kamachee  Boye  Sahaba  (2)  and  The  Hast  India  Com-- 
pany  v.  Syed  ^/t  (3),  and  in  other  cases  in  which  the  same  principle 
is  affirmed.  But  it  is  contended  that  these  considerations  do  not 
necessarily  determine  the  right  of  the  mortgagees,  who  are 
British  subjects,  to  what  they  claim.  It  is  argued  that  the 
British  authorities  had  given  Shah  Alum  estates  in  British 
territory  to  be  dealt  with  at  his  free  will  and  pleasure,  so  that 
the  charges  bond  fide  created  by  him  while  in  possession,  de  facto 
and  dejurCf  as  owner,  survived  his  deposition.  But  their  Loi:d- 
ships  are  clearly  of  opinion  that  no  such  ownership,  or  power  of 
disposition,  was  conferred  upon  Sliah  Alum  or  his  successors. 
The  territories  were  assigned  to  him  for  the  support  of  his  royal 
dignity,  and  the  due  maintenance  of  himself  and  family  in  their 
high  position.  If  he  had  died  or  abdicated,  his  successor  would 
have  taken  the  property  in  the  same  way,  free  from  all  charges. 
It  was  a  tenure  (so  far  as  it  was  a  tenure  at  all)  durante  regno, 
and  on  his  deposition  his,  estate  and  interest  ceased,  and  all 
charges  and  incumbrances  created  by  him  out  of  that  estate  fell 
with  the  estate  itself. 

Their  Lordships  are  further  clearly  of  opinion  that  the  Cir- 
cular Order  No.  112  does  not  amount  to  a  law.  It  was  not 
enacted  as  a  law,  nor  did  it  purport  to  be  a  law  ;  and  it  does  not 
fall  within  the  meaning  of  the  24  &  25  Vict.,  c.  67.  The- Circular 
was  merely  a  Circular  from  the  Judicial  Commissioner,  forward- 
ing, for  the  information  and  guidance  of  the  Commissioners  of 
the  several  divisions  of  the  Punjab,  a  copy  of  correspondence 
between  the  Government  of  the  Punjab  and  the  Government  of 
India,  on  the  question  of  the  liability  of  Government  for  the 
debts  of  rebels  whose  estates  had  been  confiscated  for  rebellion. 

(1)  Ante,  p.  120.  (2)  7  Moore's  L  A.,  476. 

(3,  7  Moore's  I.  A.,  655, 
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• 

*It  is  clear  from  tlie  whole  tenot  of  the  correspoihleiice  which  1^7^ 
originated  out  of  certain  questions  referred  by  the  Judicial  Com-  ^^^^^ 
niissioner  of  the   Punjab  for  the  decision  of  the   Lieutenant-  »• 

Governor  of  the  province  that  the  Government  did  not  intend  to  Skchrtarto* 

Statjc. 

lay  down  any  rule  of  law,  for  the  breach  of  which  redress  might 
be  obtained  in  a  Court  of  Law,  or  to  use  the  words  of  Lord  Kings* 
down  in   The  East  India  Company  v.  Syed  Ali  (1)  "to  submit 
the  conduct  of  its  officers,  in  the  execution  of  a  political  measure^ 
to  the  judgment  of  a  legal  tribunal."     They  intended  only  to 
declare   the  course  wliich  a  sense  of  justice  and  equity  would 
induce  them,  in  their  discretion  and  as  an  act  of  favor,  to  adopt. 
The  correspondence  in  Circular  No.   112  did  not  apply  to  the 
api>ellants'  case.     Tliat  wa^  treated  of  in    the  Circular  of  the 
12th  January   1861,  in  continuation  of  Circular  No.  112.     In 
that  Circular  of  the  12th  January  1861,  the  correspondence  on 
the  subject  of  the  appellants'  claii^  was  forwarded,  and  amongst 
other  letters  one  from  the  Officiating  Secretary,  to  the  Govern- 
ment  of  India  to  the  Secretary  of  the  Government  of  the  Pun- 
jab, dated  28th  December    1860.     {Aftev  reading  the  6th  and 
7th  paragraphs  of  the  letter  which  is  set  out^  ante,  pp.   173  and 
174,  their  Lordships  continued.)     Even  if  the  prior  Circular,  on 
which  the  appellants  rely,  could  on  any  fair  principles  of  legal 
construction  be  held  to  be  a  legislative  recognition  of  the  rights 
of  the  creditors  of  the  deposed  sovereign   to  be  paid  out  of  the 
revenues  of  the  deposing  Government  (the  only  way  in  which  it 
could  avail  the  plaintiffs),  the   last   Circular  is  an  act  of  like 
character,  of  equal  validity,  and  equally  binding  on  the  Courts 

of  law. 

Their  Lordships  think  it  desirable  to  make  a  few  observations 
on  th«  case  of  Lalla  Narain  Doss  v.  The  Estate  of  the  ex^King  of 
Delhi  (2),  in  which  this  Board  came  to  a  conclusion  in  favor  of 
a  claimant'  nnder  the  Circulars  in  question.  The  title  of  the 
cause  itself,  in  which  the  estate  was  named  as  a  party,  shows  how 
it  came  to  be  a  matter  of  judicial  cognizance.  The  plaintiff 
there  was  admitted  to  claim  against  the  estate.  But  he  was  put 
to  prove  that  he  was  such  a  creditor  as  he  alleged  himself  to 

(1)  7  Moore*B  I.  A.,  555.  (2)  11  Moore's  I.  A.,  277 
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1^*       be, — ^that  he  was  one  of  the  creditors  intended  to  be  protected  by 

Raja        the  Circulars.     That  issue  having  been  raised^  and  having  been^ 

«•  by  the  act  of  the  Government  itself,  put  in  a  train  of  judicial 

Sbcrktakt  OF  Investigation  by  the  legiil  tribunals,  had  to  be  determined  in  the 

same  manner  and  on  the  same  principles  as  any  other  issue  legally 

raised  in  any  ordinary  litigation,  aird/the  determination  was 

that  the  filaintiff  had  established  his  claims  under  the  Oircular, 

as  alleged,  and  that  the  objections  to  it  had  failed.     That  case 

has  no  application  to  the  present,  in  which  the   appellants  were 

peremptorily  excluded  from  the  benefit  of  th%  Circular. 

Their  Lordships  are  of  opinion  that  the  judgments  from  which 
this  appeal  was  preferred  were  correct,  and  they  will  humbly 
report  to  Her  Majesty  that,  in  their  opinion,  those  judgments 
ought  to  be  affirmed,  and  this  appeal  dismissed  with  costs. 

Appeal  dismused* 

Agent  for  the  appellants  :  Mr.   Oehme, 

Ag^pt/B  for  the  respondents  :  Messrs.  Lauford  auA  Water  house. 


APPELLATE  CIVIL. 


Be/ore  Mr,  Justice  Phear  and  Mr,  Justice  Ainslie. 
187S         €HEOPERSAD  SINGH  (Defrndant)  v.  LEELA.  SIKGH  ahd  othkbs 

"^""^  ^*  •  (PLAINTirw).* 

Joint  Property — Right  of  Co-^harers — Alteration  of  Joint  Property  by  one 
Sharer  without  Consent  of  his  Co-sharers — Injunction, 

Oi\«  of  several  co-Bharers  of  joint  undivided  property  has  no  right  to  erect 
a  building  on  land  which  forms  a  portion  of  such  property,  so  as  to  materialljr 
1    alter  the  condition  thei*eof,  without  the  consent  of  his  co-sharers. 

The  plaintiffs  and  the  defendant  in  this  case  were  shareholders 
in  certain  joint   undivided  property.     Xt   appeared  that   they 

*  Special  Appeal,  No.  1661  of  1872,  from  a  decree  of  the    Subordinate   . 
Judge  of  Gya,  dated  the  3rd  September  1872,  reversing  a  decree  of  the  Munsif 
of  that  diBtrict,  dated  the  8th  January  1872. 
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dwelt  roand  an  open  country,  and  which  was  admitted  to  form        ^878 
part  of  the  joint  property.     Upon  a  portion  of  this  courtyard  ^"  y^^^*^^ 
the  plain titfs  becran  to  erect  a  house  (a  ikatch-ghur),  but  were  _       '^• 
stopped  by  an  order  made  by  the  Fouzdari  Court  on  a  complaint 
preferred  thereto  by  the  defendant     They  then  brought  the 
pr^ent  suit  for  a  declaratlbti  of  their  right  to  build  the  natch' 
ghuTy  alleging  that  the  courtyard  was  attached  to  the  particular 
house  in  which  they  dwelt,  and  that  they  had  had  exclusive 
possession  of  it  from  time  immemorial. 

The  Munsif  found  that  the  land  in  dispute  was  the  joint 
property  of  both  the  parties ;  that  there  was  no  evidence  to  ^ 
prove  that  any  house  existed  from  ancient  times ;  that  the  land 
in  dispute  was  not  in  the  exclusive  possession  of  any  of  the 
parties  ;  that  none  of  the  parties  to  the  suit  could  take  possession 
of  and  enjoy  the  same  as  absolute  owner  without  the  consent  of 
tlie  other  co-sharers,  and  that  the  erection  of  the  house  in 
dispute  was  calculated  to  prove  injurious  to  the  defendant.  He 
accordingly  dismissed  the  plaintiffs'  suit.  ^ 

On  appeal,  the  Subordinate  Judge,  while  recording^  an 
admitted  facf  that  the  courtyard  was  the  joint  property  of  the 
plaintiffs  and  defendant,  at  the  same  time  found,  as  a  fact  on  the 
evidence  before  him,  that  the  plaintiffs  had  had  exclusive 
possession  of  the  laud  from  ancient  times,  and  that  the 
defendants  therefore  were  not  entitled  to  prevent  the  erection 
of  the  house.  On  this  point  he  cited  the  case  of  Dwarha^ ; 
natk  Bhooyea  v.  Goopeenath  Bhooyea  (1).  He  therefore 
reversed  the  Munsif 's  decree,  and  gave  a  decree  in  the  plaintiffs' 
favor. 

{})  Before  Mr.  Justice  Loch  and  Mr,  Joint    Property    —    Bight    of     Co- 
Justice  Mitter,  sharers — Alteration  of  Joint  Vropsrty 

by  one  Sharer  without  Consent  of  hit 
The  2nd  June  1 87 1 .  co-shoj-ers. 

DWARKANATH  BHOOYEA  ahp  T«"  ^".^  •"«'  **!  '^,^^7'  posseaaion 
OTHEKa  (Plaintiffs)  v.  GOOPEE-  of  n  share  in  certain  lanijs,  which  the 
NATH  BHOOYEA  (DEPENDAifr).*  plaintiffs  claimed  as  the  joint  property 

*  Special  Appeal.  No.  189  of  1871,  against  a  decree  of  the  Subordinate  Judge  of  Zilla 
If idnapore,  dated  the  10th  November  1870,  reTersiog  a  decree  of  the  Munsif  of  that 
district,  dated  the  23rd  January  1869.  f 
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187»  The  defendant  ap|)ealed  to  tlie  High  Court 

8HKOPEK8AD 

SiMou  Mr,*  fVoodroffe  {Bvihiyos  Mo hesh   Chunder    Chowdri/y    Chunder 

Lkkla  Suoh.  Madub    Ghose,   KalimohuH   Doss,   and   ILirry   Hur   Nath  with 
him)  for  the  appellant. 

Mr.   Evans   (Mr.    Twidale  and   Baboo  Nilmadhub  Sen  yMx 
him)  fur  tlie  respondents. 

of  themselves  and  the  defeudant,  and        Baboo  Hem  CAuncfer    Banerjee  for 

for  the  demolition  of  certain  buildings  the  respondent. 

which   the  defendants    had    erected.        The  judgment  of  the  Court  was 

without  the  plaintiff*8  consent,   on  a  delivered  bj 

portion  of  the  lands  in  dispute,  de-        Mitteb,  J.  —   (who,  after  stating 

scribed  in  the  plaint  as  plot  No.  2.  tt^t  the  Subordinate  Judge  had  com- 

The  defence  raised  was  that  plot  mitted  several   errors  in   law  in  the 

No.    2    had    been  in  the  exclusive  investigation  of  this  case,  so  fur  as  he 

possession  of  the  defendant  for  more  relied  on  the  partition  deed  and  the 

than  twelve  years,  and  that  the  suit  resumption  proceedings,  and  tliat  his 

therefore  was  barred  by  the  law  of  conclusion  as  to  the  testimony  of  the 

limitation.  defendant's  witness  appeared  to  have 

been  arrived  at  on  the  strength  of  his 

The  Munsif  found  that  the  property  observations  on   that   deed  and   the 

was  joint,  and  that  the  plaintiffs  were  resumption  proceedings,  continued).- 

entitled  to  a  sixth  share  thereof.     He  ^y^  therefore  reverse  the  decision  of 

therefore  gave  the  plaintiffs  a  decree  ^i^^  Subordinate  Judge  so  far  as  plot 

for  possession,  and  ordered  the  demo-  ^^  ^  is  concerned,   and  remand  the 

lition  of  the  buildings.  ^^^^  ^  l,i„^  with  directions  to  re-try 

On  appeal,  the  Subordinate  Judge,  i'  ^''^^  reference  to  the  evidence  on 

relying  on  a  certain  deed  of  partition  *      record. 

I .  ,    ,  ,  .     V        u  >Ve  wish  to  observe,  however,  that 

which  he  assumed  to  have  been  exe-      ,       i  .    .^ ,    ,  .      /.      ,      ,        ... 

,  J  ,     ^,  ^         /..v    1.  .       0.  the  plaiutiffb  claim  for  the  aemulition 

cuted  by  the  ancestors  of  the  htigant      ^   f   ,    ., ,.  ,,      i      ,  *    j 

^.  J  ,  .  ^.  of  the  buildmif  erected  by  the  defend* 

parties,  and  on    certain    resumption        ^       xi     i     j  j  i       i  .  xt     n 

*^  ,.  ,.,.,.        .  .  ant  on  the  laud  covered  by  plot  No,  2 

proceedings  which  m  his  opinion  con-  .,  •  *  •     >«    u         a**!     i  .  i 

r  f^  ir  cannot  be  maintained,  litven  it  the  land 

clusively  showed  that,  the  plaintiffs'  ^^  ^^^^^  ^  ^  ^1^^  ,y,^;,.^  ^^^  defendant 

ancestors  had  lost  possession  of  the  ^^  ^j^^i^  ^^ti^l^^  ^  ^  co-partner  to 

disputed  property,  thirty.five  years  be-  ^^  ^^^ry  inch  of  that  land;  and  if 

fore  the  institution  of  the  suit,  .towards  ^y  erecting   the  building  in  question, 

the  end  of  his  judgment  observed  that  1,^  has  taken  possession  of  more  land 

the  possession  of  the  defendant  had  than  he  would   be  entitled   to  on  a 

been  also  satisfactorily  proved  by  his  partition,  the  proper  course  for^  the 

witnesses.    He  accordingly  dismissed  plaintiffs  to  adopt  would  be  to  sue  for 

the  plaintiffs  suit.  a  division  of  the  lands,  and  'not  to  ask 

The  latter  appealed  to  the  High  the  Court  for  the   demolition  of  the 

Court.  building. 

Baboo  Daorga  Mohan  Doss  for  the        The  costs  of  this  appeal  will  abide 

appellants.  the  ultimate  lesult. 
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Mr.  Woodroffe^  for  the  appellant,  contended  that  as  the  land        1878 
in  dispute  was  admittedly   the  joint  property  of  the  plaintifTs  Sheopkrsad 
and  defendant,  the    plaintiffs  could  have  no  ria:ht  to  do  any  ,       *'• 

'^  .  .  "         .  "^  Lbbijl  Singh. 

thing  which  would  alter  the  condition  of  the  land  without  the 
consent  of  their  co-sharer — Growdee  v.  Bhekdliari  Sing  (1), 
-G^rudas  Dhur  v.  Bijai  Qabind  Boral  (2),  HoUoway  v.  Sheikh 
*JFahedAli{S)*     The  case  of  Dwarkanath  Bhooyea  v.  Gopeenath 

(1)  8  B,  L.  R.,  App.,  45.  property  has  a  right  to  do  ilnjthiDg 

(e,  g.^  to  commence  a  building),  wLich 

(2)  1  B.  L.  R.,  A.  C,  109.  alters  the  condition  of  the  joint  proper- 

(3)  Before  Mr.  Justice  BayUy  and    *y»  without   the    consent  of  his  co- 

Mr.  Justice  Amslie. 

On  this  point,  which  I  haye  pat  in 

The  1th  July  1871.  the  very  words  of  the  pleader,  if  the 

word  "  not  *'  be  preferred  to  a  right,  it 
HOLLOWAY  (Defbndaht)  r.  SHEIKH    ^in  in  the  exact  words  convey  the  rul- 

WAHED  ALUifDOTHBR8(PLAiHTiFFs).*   ing  of  Jackson  and  Glover,  J  J.,  in  the 

case  of  Ourudas  Dhur  y.  Bijai  Gabind 

Joint  Property— Right  of  Co-sharers    Boral  (a).    My  colleague,  Ainslie,  J., 

^Alteration  of   Joint  Pwperty  by    has    pointed    out  to   me    the    above 

one   Sharer  without   Consent  of  his    decision,  which,  I  consider,  fulfy  dis- 

Co'Sharers.  poses  of  the  plea  taken ;  but  the  pleader 

for  the  appellant.  Baboo  Hem  Chunder 

Baboos  Hem  Chunder  Banerfee  and    Banerjee,  has,  after  a  prolonged  argu- 

Niimadhub  Sen  for  the  defendant.  ment,  relied  on  the  case  of  Shaw  Khair^ 

uddin  Ahmed  y.  Sheikh  Abdul  Bahi  (b\ 

Moonshee    Mahomed    Yusoof  and    the  facts  of  which,  I  have  no  hesitation 

Baboo    Boodh    Sen    Singh    for    the    in  saying,  are  not  the  facts  of  this  case. 

p  am  ns.  That  was  a  case  for  the  rent  of  certain 

rp       .J  *     r  xt.     i-i      X  land    attached    to  a  dwell  inir.  house. 

The  judgment  of  the  Court  was       i  •  u    *u      ^  r    ^     *  \i         i 

fi  V    rJd  h  which    the    defendant    was    deemed 

entitled  to  hold  at  an  equitable  rent,  in 

Batlbt,  J.-Wb  think  this  special  ^^'^^'^  '^  ^**  ^^""'^^^  '^*'  «"^'^  *  «"'* 
appeal  must  be  dismissed  as  utterly  ^^"^^  "^'  ^  maintained  in  the  Reve- 
groundless.  nue  Court.    ' 

The  case  of  Lala  Biswambhar  Lai  y. 

Three  plens  haye  been  taken  before  Rajaram  (c)  has  been  also  relied 
us :     IsUy^  that  a  co-sharer  in  landed    upon,  but  in  that  case  it  was  simply 

*  Special  Appeal,  No.  884,  preferred  on  the  14th  April  1871,  against  the  decision  of 
the  Sabordiiute  Jadge  of  Zilla  Bhaugulpore,  dated  the  Slst  January  1871,  affirming  a 
decree  of  the  Moonsiff  of  Bnlio,  dated  the  dlst  August  1870. 

(a)  1  B.  L.  B.,  A.  a,  109.        (6)  8  B.  L.  B.,  A  C,  66.        (c)  8  B.  L.  B.,  App.,  67. 

25 
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1873        Bhooyea  (1)  is  not  applicable  to  the  present  suit.     The  plaintiffs 
8HBOPKB8AD  must  silow  that  they  have  a  right  to  the  exclusive  enjoyment 
V.  of  the  land  m  dispute. 

Lkkla  Sisoh. 

held  that,  where  two  partie«  were  the  directing  the  stoppage  of  further  pro- 
joint  owners  of  land,  and  one  of  them  gress  of  the  building.  Moreover,  the 
completed  the  erection  of  a  wall  xx^n  defendant  Hollo  way  in  this  caseadAit- 
the  land  without  obtaining  the  consent  tedly  derives  his  title  from  Omdao 
of  his  co^harer,  the  Court  would  not  Singh,  whose  proprietary  right  in  the 
interfere  to  order  the  demolition  of  the  property  has  been  found  by  the  lower 
wall,  where  there  was  no  evidence  to  Appellate  Court  to  be  very  small  (If 
show  that  injury  had  been  done  to  the  cowries),  and  who  alleged  himself  to  be 
co-parcener  of  the  builder  by  its  firstly  a  hakstkar  (farmer),  and  then  a 
erection.  malik.    His  kahstkaree  title  has  been 

This  brings  as  to  the  second  point,  found  to  be  a  forgery,  and,  therefore, 
which  is  that  no  injury  had  been  the  defendant  has  simply  to  base  his 
caused  to  the  plaintiff.  Now  the  second  title  as  derived  from  a  malik  of  a  very 
plea  must  be  considered  by  the  light  of  small  portion  of  a  joint  undivided  pro- 
the  ruling  cited  on  the  first  point  in  perty.  Were  we  to  say  that,  in  a  case 
support  of  our  decision  on  that  point,  like  this,  no  demolition  of  the  building 
012.,  that  a  person  has  no  right  to  do  ought  to  be  allowed,  we  should  have  to 
anythiqig  without  the  consent  of  his  declare  that  a  party  is  entitled,  in  the 
co-sharer  which  alters  the  condition  double  capacity  of  a  malik  and  kashi' 
of  the  joint  property.  To  build  a  kar,  to  give  title  over  a  whole  ijmali 
factory,  ptz.,  upon  a  title  derived  from  property,  when  as  katktkar  he  has  no 
one  co-sharer  without  the  consent  of  proprietary  title,  and  as  mjalik  only  a 
the  other  co-sharers,  would  no  doubt  small  fractional  one. 
involve  an  infringement  of  the  rights  I  am  reminded  by  Ainslie,  J.,  that 
of  those  co-sharers,  and  this  very  the  case  of  Lala  Bistoamhhar  Lai 
infringement  involves  an  injury.  v.  Rajaram  (h)  contains  a  dictum  of 

We  have  been  pressed  with  a  doc-  the  late  Chief  Justice,  Sir  Barnes 
trine  of  law  from  which,  however,  I  Peacock,  which  would  be  entirely 
do  not  differ,  which  has  been  re-  against  the  appellant,  even  if  he  had 
cognized  so  far  back  as  the  year  1856  any  legal  riglit,  viz,,  that  *'  a  man 
in  Janokee  Dossee*8  case  (a),  viz,,  that  may  insist  upon  his  strict  rights,  but 
where  a  coparcener  stood  by  and  saw  a  Court  of  Equity  is  not  bound  to 
the  completion  of  a  building  on  the  give  its  assistance  for  the  enforcement 
■  joint  land,  commenced  without  his  per-  of  such  strict  rights."  In  the  present 
mission,  without  raising  any  kind  of  case,  however,  the  defendant  had  no 
objection  to  it,  he  must  be  supposed  to  such  right  over  the  whole  property, 
have  impliedly  consented  thereto  :  but  and  it  follows  that  a  Court  of  Equity 
in  the  present  case  the  building  was  not  had  no  occasion  to  lend  its  aid. 
completed ;  the  objection  was  taken  In  this  view  we  dismiss  this  special 
when  the  execution  was  commenced,  appeal  with  costs, 
and  an  injunction  actually  obtained  {\)Ante,ji,  189. 

(a)  Probably  Janhee  Singh  v.   Buhhooree  Singh,   S.    D.  A.,   1856,  761,  is  the  cose 
referrefl  to. 
(6)  3  B.  L.  R.,  App.,  67, 
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Mr.  EvanSy  for  the  respondents,  contended  that  the  plaintiffs,        1^78 
as  joint  owners,  were  entitled  to  the  use  of  every  part  of  the   Sii|opkr8ad 
joint  land,  unless  some  damage  be  shown.    The  defendant  cannot  «. 

resist  the  plaintiffs  in  the  enjoyment  of  the  land  in  dispute  ; 
Bindubasini  Debi  y»  Patit  Paban  Chattapadhia  iV)  and  Lala 
Siswambhar  Lai  v.  Rajaram  (2).  The  lower  Appellate  Court 
has  found  that  the  plaintiffs  were  in  exclusive  possession  of 
the  property  in  dispute,  and  upon  this  finding  the  plaintiffs  are 
entitled  to  retain  possession. 

Mr.  Wbodroffe  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Phbar,  J. — It  appears  that  the  plaintiffs  were  commencing  the 
building  of  a  house  {natch^ghur^  in  an  open  space  of  the  court* 
yard,  around  which  the  parties  to  this  suit  seem  to  dwell ;  but 
they  were  stopped  by  an  order  made  by  the  Fouzdari  Court  on  a 
complaint  preferred  thereto  by  the  defendant.  In  effect  they 
bring  this  suit  for  the  purpose  of  getting  rid  of  this  order  of 
the  Fouzdari  Court,  which  operates  as  an  injunction  restrain- 
ing them  from  building  upon  the  land  which  is  the  subject  of 
suit ;  and  it  so  operates,  as  I  had  occasion  to  point  out  during  the 
argument,  until  the  plaintiffs  shall  get  an  authoritative  declara- 
tion of  a  Civil  Court  of  their  right  to  carry  on  the  building 
without  obstruction  on  the  part  of  the  defendant.  We  are  thus 
in  this  suit  called  upon  to  say  whether  or  not  the  plaintiffs  have 
the  right  upon  which  they  rely,  to  build  in  the  courtyard,  or  plot 
of  ground,  which  forms  the  subject  of  suit.  It  seems  to  be 
admitted  that  this  courtyard  forms  a  portion  of  the  dwelling 
ground  upon  which  the  various  members  of  the  family  reside ; 
and  the  lower  Appellate  Court  has  recorded  that  it  is  admitted 
to  be  joint  and  undivided  property  of  the  plaintiffs  and  the 
defendant.  The  plaintiffs,  however,  contend  that  it  is  a  courtyard 
or  compound  attached  to  the  particular  house  in  which  they  dwell, 
and  that  they  have  had,  in  that  sense,  exclusive  possession  of  it 
from  time  immemorial,  and,  therefore,  are  entitled  to  do  with  it 

(1)  3  B.  L.  R.,  A.  C,  267,  (2)  3  B.  L.  R.,  App.,  67. 
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__i^_  ^^**  ^'^^y  1^®'     That  at  any  rate  is  pretty  much  the  contentioB 


^"  S^KGH  *°  which  has  been  made  in  argument  in  this  Court,  though  no  doubt 
L    L  's         ^^^  plaintiffa   only  claim  the  right  of  building  this  structure 
upon  the  foundation  of  some  previously  existing  building. 

The  lower  Appellate  Court,  starting  with  the  admission  that 
this  courtyard  is  a  joint  undivided  property  of  the  plaintiffs 
and  their  co-sharers,  including  the  defendant,  also  has  found,  as  a 
fact  upon  the  evidence  before  it,  that  this  disputed  land  has  been 
held  from  ancient  time  by  the  plaintiffs.  '  This  is  somewhat  a 
vague  finding.  But  it  is,  perhaps,-  made  a  little  more  precise  by 
what  seems  to  me,  further  on  in  the  judgment,  to  be  a  finding 
to  the  effect  that  the  defendant  had  not  had  occupation  of  it.  It  is 
important  however  to  remark  at  the  outset  that,  whatever  these 
findings  of  fact  of  the  lower  Appellate  Court  amount  to,  the 
parties  themselves  have  not  contended  in  this  suit  that  there 
ever  was  a  partition  of  the  land  which  is  the  subject  of  suiL 
The  plaintiffd  do  not  say  that  they  have  got  a  right  to  build  ui>ob 
this  courtyai'd,  because  it  has  come  to  be  their  own  exclusive 
property,  by  reason  of  anything  which  must  be  treated  in  effect 
as  a  family  partition ;  they  go  no  further  than  saying  that  they 
have  been  enjoying  the  space  from  time  immemorial,  as  a  court- 
yard appurtenant  to  their  dwelling-house,  which  they  occupy  by 
right  of  their  being  members  of  the  joint  family.  This  being  so, 
it  appears  to  me  that  the  findings  of  the  lower  Appellate  Court 
do  not  suffice  to  support  the  allegation  of  right,  upon  which  the 
plaintiffs  come  into  Court«  I  ought  to  add  that  the  first  Court 
has  found  the  further  fact,  that  there  was  no  structure  or  founda- 
tion previously  on  the  spot  upon  which  the  plaintiffs  are  now 
building.  And  although  the  plaintiffs,  in  their  appeal  to  the  lower 
Appellate  Court,  objected  that  the  first  Court  had  not  sent  out 
an  Ameen  for  the  purpose  of  procuring  all  the  informatioa 
which  he  ought  to  have  procured  bearing  upon  this  question^ 
they  did  not  object  to  the  correctness  of  the  first  Court's  finding 
in  regard  to  that  question  on  the  evidence  as  it  stood.  The 
lower  Appellate  Court  in  its  judgment  makes  no  allusion  what- 
ever to  this  finding  of  the  first  Court,  or  to  the  complaint  of 
the  appellants  which  I  have  mentioned ;  and,  I  think,  it  must, 
therefore,  now  be  taken,  in  addition  to  the  facts  which  I  have 
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already  detailed,  that  thfere  was  no  gtructttre,  orfonndatibtt  HWB 
of  a  structure,  previously  existing  on  the  spot,  which  has  been  Sb^pbrsad 
chosen  for  the  building  of  this  naich-ghur.  I  repeat,  then,  that  ». 
I  think  the  case,  as  found  by  the  lower  Appellate  Court,  does 
not  give  the  plaintiffs  th^  right  which  they  seek  to  have  declared; 
In  my  judgment,  as  I  understand  joint  possession  under 
Hindu  law,  that  peculiar  exclusive  possession  of  a  part  of  a 
common  dwelling-house,  or  set  of  dwelling-houses,  wldch  one 
member  of  a  joint  family  obtains  very  commonly  withx)ut  an 
actual  partition  having  beeiv  come  to  between  the  members  of 
the  family,  is  a  possession  wbich  must  be  referred  to  the  con*' 
tinning  consent  of  his  co-sharers.  So  long  as  no  actual  parti- 
tion is  come  to,  either  as  a  result  of  a  suit,  or  formally  between 
the  parties  themselves,  or  evidenced  by  long  acknowledgment 
on  the  part  of  the  members  of  the  family,  the' possession  is 
merely  that  which,  for  convenience  sake,  is  conceded  by  all  the 
members  jointly  to  each  one  of  them ;  and  it  may  be  put  an  end 
to,  and  a  completely  new  arrangement  come  to,  at  any  time,  by 
the  members  of  the  family,  if  they  think  fit  to  make  the  change; 
As  long,  however,  as  this  peculiar  state  of  exclusive  possession 
is  allowed  to  remain,  it  seems  to  me  that  it  must  be  taken  that 
the  acquiescing  members  of  the  family  concede  to  the  person, 
who  hns  the  exclusive  possession,  all  reasonable  rights  of  user 
of  his  separate  plot,  or  separate  portion  of  the  dwelling-house^ 
as  is  necessary  for  the  ordinary  purposes  of  residence,  having 
regard,  of  coui*se,  to  the  circumstances  of  Hindu  life. 

I  think  upon  the  authority  of  the  cases  (some  of  which  have 
been  cited)  decided  in  this  Court,  we  must  hold  that  the  con- 
cession on  the  part  of  the  acquiescing  members  does  not  go  to 
the  extent  of  enabling  the  possessor  of  the  dwelling-house  to 
alter  the  character  of  the  property,  or  tOi  do  any  thing  with  it 
which  is  not  consistent  with  such  user  of  it  as  might  be  ordi- 
narily expected  to  take  place.  If  he  desires  to  build  a  new  and 
additional  structure  upon  a  portion  of  the  house  ground,  it 
seems  to  me  that  he  has  qo  right  to  do  so,  and  in  that  way  mate- 
rially to  alter  the  condition  of  the  property,  without  obtaining 
the  assent  of  his  co-sharers.  If  this  view  be  correct,  assuming 
that  the  plaiuti£fd  in  the  present  suit  had  an  exclusive  possession 
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igyg       of  this  coni tjard,  as  an  adjunct  to  the  particular  portion  of  the 
,8hropkr8ad  dwelIing*hou8e  which  they  occupied,  I  think  they  would  not  be 
9'  entitled  to  use  that  courtyard  otherwise  than  for  the  ordinary 

purposes  of,  and  incidental  to,  residence  in  their  house,  without  the 
assent  and  knowledge  of  their  co^sharers.  They  have  attempted, 
confessedly  without  the  permission  of  the  defendant,  one  of  their 
co^sharers,  to  build  upon  it,  according  to  the  finding  of  the  lower 
Court,  an  entirely  new  structure,  namely  a  natch^ghur.  It  is 
not  pretended  that  any  thing  of  the  kind  before  existed  there, 
or  anywhere  in  proximity  to  it,  as  a  part  of  their  dwelling-place. 
It  seems  to  me  that  in  attempting  to  do  this  they  have  gone 
beyond  their  right.  It  has  not  been  shown,  or  attempted  to  be 
shown,  upon  the  evidence,  that  it  is  an  usual  thing,  or  a  step  to 
be  expected,  of  an  occupier  of  a  dwelling-house  of  this  kind,  as  a 
member  of  a  joint  unseparated  family,  that  he  should  erect  a 
natch^ghur  in  the  middle  of  his  courtyard.  And,  inasmuch 
as  this  suit  is  brought  to  get  an  authoritative  declaration  from 
the  Civil  Court  to  the  effect  that  the  plaintiffs  have  a  right,  as 
against  their  co-sharer,  the  defendant,  .to  build  this  natch-ghur, 
under  the  circumstances  which  I  have  mentioned,  I  think  the 
plain tifiis  fail  to  make  out  their  case.  It  seems  to  me<that  upon 
the  findings  of  fact,  which  the  lower  Appellate  Court  has  come 
to,  the  plaintiffs'  suit  ought  to  have  been  dismissed.  For  these 
reasons  I  would  uphold  the  appeal,  and  dismiss  the  plaintiffs' 
suit  with  costs  in  all  the  Courts  (1). 

Appeal  allowed. 


(1 )  See  next  case. 
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Before  Mr,  Justice  Phtar  and  Mr.  Justice  Ainslie, 
STALKARTT  (owb  of  thh  DBFRiiDAnTs)  v.  GOPAL  PANDAY  and  1873 

OTHERS   (PlAINTIFW).*  .      ^  "^^^  ^^' 

JowU  Property — Bight  of  Co-sharer e— Alteration  of  Joint  Property  by  one 
Sharer  without  Consent  of  his  Co'Sharers — Injunction. 

One  of  several  co-sbarers  of  joint  undivided  property  has  no  right  to  take 
exclusive  possession  and  alter  the  condition  of  any  portion  of  the  joint  pro- 
perty without  the  consent  of  his  co-sharers,  and  the  Court  will  grant  an  injunc* 
tion  to  restrain  him  from  doing  so. 

The  plaintiffs  and  defendants  were  shareholders  in  a  certain 
mauza,  of  which  an  undivided  4-anna  share  belonged  to  the  ,, 
plain  tiffs,  and  the  remaining  12-anna  share  to  the  defendants. 
From  1273  to  1277  (1860  to  1870)  the  defendants,  besides  their 
own  share,  held  a  ticca  lease  of  the  plaintiffs'  4-anna  share,  and 
during  that,  time  they  took  into  their  sole  occupation  certain 
lands  which  had  been  abandoned  by  the  vjdtB,  and  planted  them 
with  indigo. 

In  1277  the  ticca  lease  of  the  4-anna  share  came  to  an  end, 
and  that  share  reverted  to  the  plaintiffs,  who  thereupon  objected 
to  the  possession  and  cultivation  of  the  ryoti  land  by  the 
defendants.  The  latter  nevertheless  took  steps  to  carry  on 
the  cultivation,  and  the*  plaintiffs  then  brought  this  suit, 
seeking  therein  to  have  it  declared  that  they  were  4-anna  share^ 
holders  of  the  whole  mauza,  and  also  asking  for  an  injunction  to 
restrain  the  defendants  from  cultivating  indigo  on  the  lands  iu 
question. 

The  defendant  Stalkartt  contended  that,  as  malik  of  a  12-anna 
share  in  the  mauza,  he  was  entitled  to  cultivate  indigo  on  the 
land ;  and  that  the  plaintiffs  suffered  no  damage  from  his  doing 
so;  and  he  expressed  his  willingness  to  pay  to  the  plaintiffs 
such  ryoti  rent  as  should  be  considered  fair  and  reasonable. 

The  other  defendants  did  not  appear. 

*  Special  Appeal,  No.  1688  of  1872,  from  a  decree  of  the  Subordinate  Jndge 
of  Sarun,  dated  the  3 1st  July  1872,  reversing  a  decree  of  the  Munsif  of  that 
district,  dated  the  3l8t  July  1871. 
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Stalkartt 

9. 
GOPAL 

Paxdat. 


The  Munsif  held  that  the  plaintifFd  were  not  entitled  to  pre- 
vent the  *  defendants  from  cultivating  indigo  on  the  lands  in 
question  J  but  were  only  entitled  to  rent  or  damages  in  pro- 
portion to  theiir  share.  He  accordingly  dismissed  the  plaint- 
iffs' suit. 

.  On  appeal,  the  Subordinate  Jud^e  held  that  a  co-sharer  has  no 
right  to  alter  the  condition  of  a  joint  property  without  the  con- 
sent of  his  other  co-sharers.  That  the  defendants  had  no  right 
to  sow  indigo  in  the  ryoti  land,  as  such  cultivation  was  inju- 
rious to  the  land;  and,  citing HoUaway  v.  Sheikh  WahedAli {1)9 
he  passed  a  decree  in  favor  of  the  plaintiffs,  prohibiting  the 
defendants  from  cultivating  indigo  on  the  lands  in  dispute. 

The  defendant  Stalkartt  appealed  to  the  High  Court 

Mr.  Twidak  for  the  appellant. 

Mr.  C  Gregory  for  the  respondents, 

Mr.  Twidale  for  the  appellant — The  lands  in  dispute  were 
admittedly  ryoti  lands,  and,  therefore,  the  plaintiffs  could  claim 
rent  from  the  occupier.  The.  defendant  is  not  a  trespasser,  he 
is  a  co-sharer,  and  is  entitled,  like  the  plaintiffs,  to  the  enjoy- 
ment of  the  lands  in  dispute.  The  plaint  does  not  clahn  any 
damages,  nor  complain  of  any  injury  being  done  to  the  land. 
The  cultivation  of  indigo  is  not  such  an  infringement  of  the 
|)laintiffs'  right  as  co-sharers  as  to  entitle  them  to  sue  for  an 
injunction.  The  case  of  HoUoway  y.  Sheikh  Waked  Ali  (1) 
is  not  applicable  to  the  present  case. 

Mr.  Gregory^  for  the  respondents,  contended  that  the 
appellant  was  concluded  by  the  finding  of  the  lower  Appellate 
Court  that  the  cultivation  was  injurious  to  the  lands  in  dispute. 
He  had  no  right  to  alter  the  condition  of  the  land  without  the 
()Iaintiff8'  consent;  Crowdee  v.  Bhekdhari  Sing  (2)  and  Gurudas 
Dhur  V.  Bijai  Gabind  Boral  (3) 

Mr.  Twidale  in  reply. 

.  (1)  Anie,  p.  lOL  (2)  8  B.  L.  R.,  App.,  4^. 

(3)  1  B.  L.  R.,  A.  .C,  109. 
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The  judgment  of  the  Court  was  delivered  by  iws 


Pheab,  J.  (who,  after  sttating  the  facts,  continued), — It  appears  Gofax. 
to  me  plain  upon  these  facts  that  the  defendant  has  disturbed  ^*^^* 
that  enjoyment  of  the  plaintiffs  in  the  lands  in  question 
to  which  they  were  entitled  as  4-anna  shareholders.  The 
lands  have  not  been  partitioned,  and  as  holders  of  an  undivided 
4«anna  share  they  are  part  owners  of  every  biga  of  the  whole 
mauza,  and  by  virtue  of  that  right  pf  ownership,  I  apprehend 
that  they  can  claim  either  to  occupy  the  land  themselves  jointly 
with  the  defendant  or  the  defendant's  assignees,  or  to  insist  that 
the  land  shall  not  be  occupied  and  used  by  any  person  (except- 
ing always  persons  having  a  right  of  occupancy)  otherwise  than 
witii  their  assent.  The  defendant,  however,  has  personally  taken 
exclusive  occupation  of  a  certain  portion  of  the  soil,  and  main- 
tains that  he  has  a  right  to  enjoy  that  exclusive  occupation 
whether  the  plaintiffs  accord  him  their  permission  or  not.  This 
appears  to  me  to  be  a  complete  disclaimer  of  the  plaintiffs'  right 
as  4<^anna  sliareholders ;  and  to  the  extent  to  which  the  defend- 
ant has  acted  up  to  his  assertion,  he  has  ousted  the  4-anna  share- 
holders from  their  rights  in  the  land.  In  a  case  in  England 
wherein  three  persons,  tenants  in  common  of  certain  lands  to 
the  extent  of  five-sixths  of  it,  leased  the  land  to  a  railway 
company  who  made  a  railway  upon  it ;  this  was  held  to  be  such 
an  exclusion  of  the  remaining  tenant  in  common  (one-sixth 
shareholder)  from  the  land — such  an  obstruction  to  his  right 
of  entrance  upou  the  laud — as  to  amount  to  ejectment;  see 
Doe  d.  Wawn  v.  Horn  (I).  So  here  the  one  shareholder, 
the  defendant,  has  taken  exclusive  possession  of  the  soil,  not, 
as  in  the  case  cited,  through  a  tenant,  but  by  his  own  hand« 
He  does  not  say  that  events  have  occurred  wliich,  for  any  reason, 
render  it  obligatory^upon,  or  the  duty  of,  the  plaintiffs  to  assent  to 
his,  the  defendant's,  possession  and  cultivation  of  the  land.  He 
maintains  that  he  has  a  right  to  do  what  he  has  done,  altogether 
regardless  of  the  plaintiffs'  will  in  the  matter.  He  is  not 
receiving  from  occupiers  of  the  land  rents,  to  a  share  of  which 

(I)  3  M.  &  W.,  333  ;  &  5  M,  &  VT.,  564. 
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1W8       the  plaintiffs  afpe  enrtitled ;  be  h  not  himself  oceupying  the  land^ 

flvALKABTt  ng  tenant  under  the  plaintiffii  and  himself  as  joint  landlords ;  he 

QotPAL     is  not  cuhivating  and  managing  the  land  for  the  common  profit 

of  the  plaintiffs  and  himself,  though  he  may  be  willing  to  pay  a 

reasonable  rent;  he  is  occupying  for  himself  alone  and  keeping 

the  plaintiffs  off  the  land.     If  this  be  so,  the  possession  which  he 

lias  taken  seems  to  me,  unquestionably,  such  an  invasion  of  the 

plaifftifis'  proprietary  right  as  amounts  at  least  to  a  trespass,  and 

that  the  plaintiffs  have  good  cause' to  come  into  Court  to  complain 

of  that  trespass,  and  to  have  their  rights  vindicated  and  declared. 

They  do  not  aelk  for  damages,  but  they  ask  for  an  injunction  in  order 

IfaM  the  defendant  may  be  prevented  from  repeating  his  acts  of 

•   trespass,  and  from  continuing  his  invasion  of  the  plaintiffs'  rights 

in  the  property.     It  seems  to  me  that  the  plaintiffs  have  established 

iheir  right  to  the  declaration,  as  against  the  defendant,  of  their 

being  4-anna  shareholders  in  the  land^  which  is  the  subject  of 

suit,  jointly  with  the  defendant,  and  of  their  being  entitled,  as  such 

shareholders,  to  joint  possession  of  the  land  together  with  the 

defendant,  and  they  have  further,  I  think,  made  out  a  good  claim 

to  such  remedy  as  the  Civil  Cq,urt,  considered  as  a  Court  of  Equity, 

can  give  them  against  repetition  of  the  trespass  complained  of. 

In  ordinary  cases  of  trespass,  no  doubt,  where  the  trespasser 
is  a  mere  stranger,  a  judgment  which  authoritatively  declares  the 
plaintiff's  right  and  awards  him  damages,  affords  sufficient  relief. 
But  in  the  present  ease,  the  defendant  himself  is  entitled  to  pos« 
session  as  well  as  the  plaintiffs,  and  his  wrongful  act  has  been  com- 
mitted under  claim  of  right.  Under  circumstances  such  as  these, 
it  appears  to  me  that  a  Court  of  Equity  is  justified  in  protecting 
the  plain tifb'  interest  by  a  perpetual  injunction,  if  it  sees  fit 
on  all  the  facts  to  do  so ;  and  I  think,  that  there  are  many  Englisii 
authorittes  to  this  effect;  see  Loundes  v.  Settle  (1).  The  Court, 
no  4oubt,  will  not  generally  interfere  by  injunction  to  control  a 
tenant4n<K^mmon'8  dealings  with  joint  property  which  is  rightly 
in  his  possession,  unfess  those  dealings  threaten  to  be  of  a  destruc- 
tive character ;  but  it  will  compel  him  to  allow  his  co-tenant 
a  proper  share  in  the  enjoyment  of  the  property.     In  this  view 

(1)  10  Jar.,  N.  S.,  226. 
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the  iojtmotioii  m  Ae  form  which *the  lower  Appetta4;e  Conrt  has 
given  to  it,  is  probably  not  altogether  satisfactory.  It  should 
be  expressed  in  such  a  way  as  to  be  limited  to  the  preYenlJoB  ofl 
tiiie  particular  trespass  of  which  the  defendant  has  been  prov^' 
guilty.  That  trespass  has  been  in  fact  a»  ouster  of  the  plai»ti4k' 
from  the  enjoyment  of  the  property,  by  the  act  of'  taking  exdu* 
sirv^e  possession  of  certain  land  against  their  consent.  I  think, 
therefbore,  the  injunction  ought  to  be-  directed  particular^  to  this 
oonducA;  and  the  defendant  oi^ht  to  be  restrained  from  excluding 
the  plaintiffs  from  possession  of  the  Itfndas  j^int  sliarers,  and  als^ 
restrained  from  taking  exclusive  possession  of  the  land^  or  retain-- 
ing  exclusive  possession  of  the  land,  or  &om  giving  exclusiye 
possession  of  it  to  any  person  by  lease  or  otiierwiae  without  the 
consent  of  the  plaintifi.  In  effect  the  appeal  is  dismissed,  and* 
the  appellant  must  pay  the  respondents  t]i6ir>  costs. 

m 

Appeal  dismissed. 


1878 


Staucabtt 

9. 

CrOFAL 

FAHDA-n 


Brfcre  Mr,  Ju&Hce  Matkby  and  Mn  Juaiie*  BiPohi 

MUDHUN  MOHUN  SINGH  (DBTBHDAwt)  v,  KANYEE  DOSS 

CHUCKBRBUTTY  (Plawtiit).* 

Execution  of  Decree^  Suit  for  Property  vtrongfuUy  iahm  vit^-^JittifidiatUmr^ 

Act  XXin  of  18Q\,  s.  U. 


Where  a  party  who  has  obtained  a  decree  fbr  land  takes  possesston  hj  bis 
own  acty  and  not  by  the  act  of  the  officer  of  Courts  of  more  knd  than  the 
decree  gives  him^  Held,  that  a  suit  will  lie  to  recover  back  possession  of    \ 
any  land  taken  in  excess  of  the  decree. 


1878 
August  19. 


The  plaintiff  brought  this  salt  to  recover  possession  of  four 
plots  of  land  of  which  he  said  the  defendant  had  dispossessed  him 
nnder  color  of  a  certain  decree  of  Court.  In  his  plaint  he  stated 
his  case  thus : — '^  The  defendant  instituted  a  ^it  against  me,  and 
obtained  a  decree  giving  him  khas  possession  of  the  m^l  lands 

*  Special  Appeal,  No.  1907  of  1872,  from  a  decree  of  the  Judicial  Commis- 
sioner of  Cfaota  Nagpore,  dated  9th  Aagost  1872,  affirming  a  decree  of  the 
Munsif  of  that  districty  dated  14th  March  1 872. 
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igyg       of  Maoza  Nibra  in  Pergunna  Kyeporc,  and  proprietary  right 
MuDHuv  ^^Q   ii^Q  jji^l  lands   of  the   remaiuing    mauzas;  but  under  the 
^_^-  pretext   of    taking  possession    by   an   execution    of  the    said 

Cbuchb-  decree,  the  defendant  in  the  presence  of  myself  and  my 
co-sharers  forcibly  dispossessed  me  of  the  four  plots  of  land/' 
He  then  proceeded  as  follows :  '^  On  the  15th  Assar  the 
defendant  falsely  alleging  that  those  four  plots  of  land  were 
ifiant  land  covered  by  the  said  decree  took  possession,  and 
ia  now  unjustly  in  possession  thereof.  The  defendant  has  also 
levelled  the  ties  (landmarks)  intervening  as  marks  of  demar- 
cation between  the  said  jumai  lands  in  my  possession  and  the 
mani  lands,  and  so  has  joined  them  together." 

-  The  defendant  alleged  that  the  lands  in  dispute  were  included 
in  the  decree  he  had  obtained  against  the   plaintiff,  and  that 
the  officer  of  Court  delivered  possession  to  him  according  to 
the  Jx>undaries  stated  in  the  decree.     He  further  stated  that 
the  allegation  as  to  forcible  dispossession  was  false ;  and  that  the 
plaintiff  had  already  brought  before  the  Court  the  objections  he 
now  raised  in  a  petition  which  was  dismissed. 
«•  The  Munsif  was  of  opinion  that  the  plaintiff  had  proved  his 
cascj  and  accordingly  gave  him  a  decree  on  the  ground  that  the 
lands  in  dispute  were  not  the  lands  comprised  in  the   decree 
which  the  defendant   had  obtained   against   the   plaintiff.     On 
appeal   the  Judicial  Commissioner  confirmed   the   decision    of 
the  Munsif:  he  found  as  a  fact  that  the  defendant  had  himself 
destroyed  the  eastern  boundary  of  one  of  the  plots  called  Bankra. 
The  defendant  preferred  a  special  appeal  to  the  High  Court 

Mr,  G.  Gregory  (with  him  Baboo  Bhowanichurn  Dutt)  for  the 
appellant,  contended  that,  under  the  circumstances,  the  suit 
was  barred  by  s.  11,  Act  XXIII  of  1861.  The  plaintiff  ought 
to  have  petitioned  the  Court  which  was  executing  the  decree; 
or,  if  he  had  done  so  already  and  his  objections  had.  been 
disallowed,  he  ought  to  have  appealed.  [Market,  J. — Was 
this  objection  taken  in  the  Court  below?]  It  does  not 
appear  that  it  was;  but  the  Court  has  the  power  to  allow 
it  to  ba  taken  now.  The  question  is  one  of  jurisdiction, 
and  i(  it  be  true  that  the  suit  will  not  lie,  the  proceedings 


J 


i 
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in   the   Courts  below  are  wholly   null   and  void.     There  are        1878 
several  cases  where  it  has  been  held  that  such  a  suit  will  not  _,  Mudhun 

MOHUN  SlNQH 

lie :    Muttuvelu  Pillai  v.  Vythilviga  Pillai  (1),  Jogendro  Narain         «. 

-  AtARTKB    DO88 

Coomar  v.    Ranee    Surnomoyee  (2),   Radha    Gobind   Shaha   v,     Chuckbb- 

BUTTT. 

Brojender  Coomar  Roy  Chowdhry  (3). 

(1)  5  Mad.  H.  C.  Rep.,  185.  decree.    This  possewion,  it  is  admit- 

(2)  Before  Mr,  Justice  Loch  and    ted,  was  given  to  the  present  defend- 
Justice  Sir  C,  P.  Hohhouse^  Bart      ant  through  an  officer  of  the  Court, 

that  is,  through  the  Civil  Court  Ameen. 
The  ^ih  June  1870.  Thereafter,  that  is,  some  time  in  May 

1866,   the  present  plaintiff,  then  the 
JOGENDRO    NARAIN   COOMAR    (De-   j^d.nient-debtor,  appeared  before  the 
PKNDANT)  V.   RANEE  SURNOMOYEE    J""o'"*^»^  "«"'^'^»  "I'F^  ,.\.       ,      • 
(Plaintiff)  ♦  Court  which  had  jurisdiction  to  exe- 

cute the    decree    of  the    17th    J oly 
Execution  0/ Decree^  Suit  for  Property    i860,  and  complained  that  the  pre- 
wrongfnlly  taken  in— Jurisdiction^    gent    defendant,     then    the  ^  decree- 
Act  XXIII  of  1861,  *.  11.  holder,  had  illegally  taken  possession 

of  the  lands  now  in  dispute,  because 
Baboo    TaruchMUh    Duit   for   the    they  were  not  covered  by  the  decree 
appellant.  of  the   17th  July  1860.    The  Court- 

determined  that  the  decree  in  ques- 
BabooB    Sreenaih    Do,*,    Bhuggo-    ^j^^  ^.^  ^^^^  ^^^  i^„jg  .„  q„egtio„^ 

hUty     Churn    Ghoie,   and    MuUylal    ^„^    re^^t^A  the    present  plaintiffs 
Mooherjee  for  the  respondent  complaint  to  the  contrary.    ThU  was 

Th.  judgment  of  the  Court  was    on  the  28th  May  1866. 

J  ,.         ,  ,  In  the  present  suit  the  plaintiff  sues 

delivered  by  ^  ' 

to  recover  possession  of  these  same 

HoBHonsE,  J. — The  plaintiff  in  this  lands,   setting    up    as    her  cause    of 

suit,  who  is  the  special  respondent  action   the  decision  of  the  Court  in 

before  us,  sued  to  recover  certain  lands  execution  of  decree  of  the  28th  May 

tinder  the  following  circumstances  : —  1866.     The  first  Court  thought  the 

The  defendant,    who    is  the  special  suit  would  not  lie,  and  dismissed  it. 

appellant  before  us,  held  a  decree  of  The  Lower  Appellate  Court    is    of 

date  the  17th  July  1860  for  the  re-  opinion  that  the  suit  will  lie,  and  has 

covery    of  certain    lands    from    the  remanded  the  case  for  a  decision  on 

plaintiff   within    certain    boundaries  the  merits. 

specified  in  the  decree.    In  execution        In  my  opinion  the  Lower  Appellate 

of  that  decree,  that  is,  on  the  22nd  Court    is    in    error.    By   the   provi* 

April    1866,    the   present   defendant,  sions  of  s.  11,  Act  XXIII  ^f  1861,  it 

then  the  decree -holder,  took  posses-  is  declared  that  certain  questions  as  to 
sion  of  the  lands  now  in  dispute,  aver- 
ring that  they  were  covered  by  the  (3)  7  W.  B.,  372. 

*  Special  Appeal,  Nos.  149-70,  from  a  decree  of  the  Officiating  Jadge  of  Hungpore,  dated 
18th  December  18G9,  reversing  a  decree  of  the  Subordinate  Judge  of  that  distdct,  dated 
aid  December  1868. 
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1978           Baboo  Nilmadhub  Sen  for  the  responden*. 

MuDHuir 

K«aB»  SiHOK     ^j^^  judgmeat  of  the  Court  was  delivered  by 

Kantkb  Dom 

Chockbr^ 

BUTTY.          Market,  J. — In  this  case  we  think  the  objectionfl  that  a 
wrong  procedure  was  adopted  in  bringing  a  fresh  suit,  and  that 

mesne  profits  are  to  be  determined  bj  parties  to  the  suit  in  which  the  decree 

tiie  Coart  executing  the  decree.    And  was  passed,  and  which  related  to  the 

then  the  section  goes  on  to  provide,  execution  of  the  decree  ?    It  seems  to 

in  so  manj  words,  as  follows, — "  And  me  impossible  not  to  saj  but  that  this 

anj  other  questions  arising  between  was  a  question  arising  between  the 

the  parties  to  the  suit  in  which  the  parties  to  the  suit,  and  that  it  did 

decree    was    passed,  and  relating  to  relate  to  the  execution  of  the  decree, 

the    execution  of  the  decree,    shall  The  decree  was,  as  I  have  said  before, 

be  determined  by  order  of  the  Court  for  landed  property  within  specified 

executing    the    decree  and    not    by  boundaries.  The  plaintifi*  in  that  case, 

separate  suit,  and  the  order  passed  by  who  is  the  defendant  in  this  case,  sued 

the  Court  shall  be  open  to  appeal.**  to  oust  the  present  plaintifi  frqm  the 

Now  it  is  to  be  remarked  that  these  lands  in  question :   and  I  understand 

last   provisions  of  this  section  were  that  the  ouster,  or  rather  the  re-entry, 

enacted    by   way  of  amendment  of  for  which  he  prayed,  was  an  actual 

s.  38^  Act  y III  of  1859;  and  it  is  manual  re-entry  by  the  eviction  of 

further  to  be  remarked,  that  whereas  the  present  plaintifi,  then  the  defend- 

the  words  I  have  quoted  form  no  part  ant.    Then  m  order  to  execute  that 

of  the  provisions  of  s.  288,    on   the  decree,    that  is,    to    obtain  manual 

other  hand  the  provisions  of  that  said  re-entry  upon  the  property  decreed  to 

section  were  not  in  any  way  general  him  within  a  specific  boundary,  it  was 

as  is  ihe    additional    provision    now  necessary  that  he  should  apply  to  the 

before  us,  but  were  restricted  so  as  to  Court  which  had  jurisdiction  to  exe* 

give  to  the  Court  executing  the  decree  cute  the  decree.  Having  so  applied,  it 

jurisdiction  only  to  determine  certain  was  then  incumbent  upon  that  Court 

specified  matters,  and  none  others.    It  to  order  delivery    of  the    property 

is  essential  to  remark  this  distinction  covered    by  the  decree,   and  within 

between  the    two    sections,   because  the  four   comers  of  the  boundaries 

when   such    distinction    is  remarked  expressed  in  the  decree,  to  the  plaintiff, 

then  the  erroneous  extension  of  juris-  now  defendant,  by  putting  him,  or  any 

diction,    which     the    words    I    have  person  whom   he  might  appoint    to 

quoted  in  the  amended  law  give,  is  at  receive  delivery,  in  possession  of  the 

once  the  more  apparent.  land,  and  if  need  be,  by  removing  any 

Then  what  we  have  to  see  for  the  person  who  might  refuse  to  vacate  the 
determination  of  the  point  now  the  same.  This  procedure  on  the 
before  us  is  simply  this, — whether  the  part  of  the  Court  was  rendered 
question  as  to  whether  or  not  the  incumbent  upon  the  Court  by  the  pro- 
lands  in  dispute  were  covered  by  the  visions  of  s.  228  of  the  Code  of  Civil 
decree  of  the  17th  July  1870  was  a  Procedure.  Then  the  defendant  in 
question   which   arose    between    the  this  case,  the  plaintifi^,  decree-holder, 
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the  ptamtiff  ought  to  have  applied  under  b.  11,  Act  XXIII  of       ^w» 
1861,  do  not  arise.  Moh^mS^h 

V. 

Kahtbb  Do8S 
in  that  case,  did  apply  to  the  Court  to  dry  Dahee  v.  Onwar  Persad  Naraih     Chuokbb- 
be  put  in  aotnal  posseasion  of  the  pro-  Roy  (b\  it  seems  to  me  that  to  what« 
perties  covered  by  the  decree.  He  was  ever  extent  it  is  in  point  it  is  directly 
put  in  such  possession  by  that  Court,  in  favor  of  our  view  of  the  case.    For  i 
Having  been  so  put  in  possession,  the  the  learned  Judges  seem  to  me  dis> 
present  plaintiff,  then  the  judgment-  tinctly  to  say,  by  taking  the  converse 
debtor,   applied    to  that    Court    and  of  what  they  do  say,  that  if  possession 
raised    the  present  question.    It    is  of  property    shall    have  been  given 
almost  too  obvious  to  need  repetition  under  an  order  of  Court,  by  an  officer 
that  the  question  then  raised  before  of  Court,  to  a  decree-holder,  and  to 
the  Appellate  Court    executing    the  whatever  extent  such  possession  shall 
decree,  was  a  question  arising  between  have  been  gif  en,  then,  and  to  that 
the  parties,  and  relating  to  the  exe-  extent,  the  possession  must  be  con- 
cution  of  the  decree.    In  fact,  if  we  sidered  to  have  been  awarded  under  a 
consider  it,   it  was    the    very    most  competent  Court  having  jurisdiction 
essential  question  of  all, — the   ques-  in  execution  of  its  own  decree,  and 
tion  upon  which  it  depended  whether  cannot  be  disturbed.     For  what  the 
the  decree  was  to  be  executed  or  not.  learned  Judges  say  is  this,  that  if,  and 
It  was  then,   therefore,  I  consider  a  to  whatever  extent,  possession  shall 
question  arising  between  the  parties,  not  have  been  so  given,   and  if  the 
and  it  related  to  the  execution  of  the  decree-holder  shall  have  taken  some- 
decree.     Then  the  law  goes  oh  to  say,  thing  in   excess  of   that  which  was 
in  so  many  terms,  that  such  question  given  to  him  by  the  Court  executing 
shall  be  determined  by  the  Court  exe-  the  decree   through  its  officers,  then 
cutiiig    the   decree,    and    not    by    a  that  something  would  rightly  form  the 
separate     suit.     Beyond    all     doubt,  subject  of  a  second  suit.     But  that  is 
these    words  expressly  declare    that  not  the  case  before  us.     On  the  con- 
there  cannot  be,  and  shall  not  be,  any  trary,  the  case  before  us  comes  exactly 
separate  suit  upon  such  a  question ;  within  the  converse  of  what  I  under- 
and  yet  that  question  is    the    very  stand  the  learned  Judges  in  that  case 
question  which  it  is  now  sought  in  a  to  have  intended  to  imply, 
regular  siiit  to  raise  before  us.    We        The  coae  of  Roy  Rash  Behary  Lall  v . 
are  confirmed  in  this  opinion  by  the  Bibee    Wajun  (c)  would  seem  at  first 
case  of  Ranee  Shamasoondery  Debea  v.  sight  to    be    somewhat    against  our 
Bejoy   Oobind   Bural  (a),  and    that  views.    But  in  the  first  place,  the  facts 
decision  is  no  doubt  directly  in  point,  of  that  case  are  not  given  in  such 
and  in  favor  of  our  view.  detail  that  we  can  exactly  understand 
But  it  is  said  that  in  Ranee  Surot  what  they  were ;   and  in   the  second 
Soondry    Dabee    v.    Onwar    Persad  place,  the  decision  would  seem  to  have 
Narain   Roy  {Jb)  the  learned  Judges  proceeded  on  a  state  of  facts  which  is 
entertain  a  different  view.     On  read-  not  the    state    of    facts    before    us. 
ing  the  decision  in  Ranee  Surot  Soon*  There  the  learned  Judges  would  seem 

(a)  W.  B,,  Jan.  to  July  1864,  881.        (6)  Pott,  p,  207.  (c)  Poet,  p.  208. 
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187S  No  donbt  it  has  been  held  in  the  case  referred  to — Jogendro 

MuDHUH     Narain  Coomar  v.  Ranee  Surnomoyee  (1) — that  although  a  fresh 

V-  suit  will  lie  where  a  party  who  has  obtained  a  decree  takes 

Kantkb  Dom  • 

Chuckbb-    possession  himself  of  more  laud  than  the  decree  gives  him  under 

BUTTT 

color  of  that  decree,  yet  no  suit  will  lie  if  the  party  is  put  in 
possession,  not  by  his  own  act,  but  by  the  act  of  tlie  officer 
of  Court    Now,  assuming  the  law  so  laid  down  to  be  correct,  yet, 

to   have  said  that  the  decree-holder  has  jarisdiction  to  deliver  that  thing ; 

had   taken   something  which  neither  and  therefore,  however  absuixl  might 

the  Court  executing  the  decree,  nor  be  the  order   of   the    Court    which 

the  decree  itself,  gave  him,  and  then  directed    the    thing  delivered  to  be 

it  was  held  that  for   that  something  delivered,  still,  unless  jurisdiction  were 

a  separate  suit   would  lie  to  recover  given,  no  other  Court  would  have  the 

it.  If  this  is  themeanjng,  and  I  under-  power  to  alter  the  direction  in  ques- 

stflnd  that  it  is  so,  of  the  decision  in  tion.    So    that  however  absurd    the 

question,  I  do  not  at  all  dissent  from  illustration  in  question  may  make  out 

it.    On  the  contrary,  I  say  that  it  is  in  a  possible  order  to  be,  still  that  illua* 

strict  accordance  with  the  precedent  tration  is  no  guide  to  us,  and  ought 

of   Ranee   Surot  Soondry   Dahee    v.  not  to  be  any  guide  to  us  in  deter- 

Onwar  Persad  Narain  Roy  (a)  which  mining  what   the    proper    Court    is 

I  have  quoted,    and   is  a  precedent  which  has  jurisdiction  to  determine  a 

which  I  am  quite  ready  to  follow.  particular  mutter.     But  however  that 

But  a  great  deal  has  been  made  if  may  be,  i  have  no  sort  of  doubt  that 

the  illustration  made  use  of  by   the  the  question  which    is  now  bt;fore  us 

learned  Chief  Justice,  who   was  the  was  a  question  which  arose  between 

Judge  who  delivered  the    judgment  the  parties  to  the  decree  of  the  I7th 

in  that  case.     Supposing  the  learned  July  1860,  and  which  related  to  the 

Chief  Justice  said,  the  decree  should  execution  of  that  decree,  and  there- 

be  for  a  cow,  and  in  execution  of  that  fore  in  the  words  of  the  Act  it  was  a 

decree  a  horse  should  have  been  given  question  which  must  be  determined  as 

to  the  decree- holder,  could  it  be  said  it  was  determined  by  the  order  of  the 

that  such  an  absurd  thing  would  be  Court  executing  the  decree,  and  not 

supported,  or  would  it  not  rather  be  the  by  a  separate  suit  such  as  is  the  one 

subject  of  a  separate  suit,~a  suit,  as  I  before  us. 

understand  it,  for  the  recovery  of  that  In  this  view  of  the   case,  I  would 

which  was  wrongly  taken  under  color  reverse    the  judgment  of  the   Lower 

of  the  decree  ?     But  as  I  understand  Appellate  Court  and  confirm  the  judg- 

the    law,    the    illustration,     "however  ment  of  the  first  Court,  and  direct 

absurd  the  case  may  be  which  it  is  that  the  special  respondent,  plaintifiT's 

intended  to  illustrate,  does  not  at  all  suit  be  dismissed,  and  he  should  pay 

show  how  the  law  would   lie.    The  the  costs  of  this  Court  and.  of  the 

question  before  us  is,  not  irhat  is  to  lower  Appellate  Court, 
be  the  thin<;  delivered  in  execution  of 

a  decree,  but  what  is  the  Court  which  (I)  Ante^  p.  203. 

(a)  PoH,  p.  207. 
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as  pointed  out  in  another  case — Ranee  Surot  Soondry  Dabee  y.        1873 
Onwar  Persad  Narain  Roy   ( 1) — before  that  objection  can  be  „  Mudhuh 
taken,  it  is  necessary  that  it  should  be  very  distinctly  found  in  v. 

./  .f  Kawteb  Dosa 

what  mode  the  dispossession  took  place  and  was  effected ;  and    Ghuckbr- 
it  is  only  when  these  facts  have  been  clearly  found  that  it  is 

(1)  Before  Mr.  Justice  Macphereon    application,    if  the  plaintiff  was  dii- 
•  and  Mr,  Justice  E,  Jackson.  satisfied  with  that  order. 

2Tb  26<iy«w  1869.  ^*  *PP^*"   ^   "^^   '^**'  ''P^'^   *^® 

case  stated  in  the  plaint,  the  question 

RANEE  SUBOT  SOONDRY  DABEE  between  the  parties  is  not  necessarily 
(Plaintiff)  t^.  ONWAB  PERSAD  ^ne  relating  to  the  execution  of  the 
NA1KAIN  BOY  (Dkfenx>a^).»  ^^^^^    ^^^^^  ^^^  ^^^^^^  ^^  ^     ^ 

Execution  of  Decree,  Suit  for  Property    of  Act  XXIII  of  1861.    If  the  taking 
wrongfully  taken  in — Jurisdiction —    possession  by  the  defendant  of  the  25   . 
Act  XXJII of  IS61,  s.  \l.  bigas    was     a    transaction     entirotj 

Baboo  Gopal  Loll  MiUer  for  the  *"''*^"**  ^^"^  *^*'  8**f "«  powession 

acDellant  through  the  officer  of  Court  of  the 

other  lands,  then  the  posession  which 

Baboo  Bhyruh   phunder   Banerjee  ^\^^    defendant    obtained    of  the    25 

for  the  respondent.  bigas,    and    the     questions     arising 

Thb  judgment  of  the  Court  was  betweentthe  parties  relating  to  that 

delivered  bv  possession,  are  separate  and  distinct 

from  the    questions  arising  between 

Macfhebsov,  J. — This  case  must  be  the  parties  and  relating  to  the  execu- 

remanded  for  re-trial.  tion  of   decree,  and,  being  separate, 

The  plaintiff^s  case  is  that,  under  may  be   properly  made  the  subject  of 

color  of  a  decree  for  certain  lands  a  separate  suit. 

which  was  being  executed  against  her.  The  Judge,  before  he  can  say  whe- 

tbe   defendant  got  possession   of  25  ther  the  suit  will  or  will  not  lie,  must 

bigas  and  some  katas  of  land  which  go    fully  into  the  case,  and  find  dis- 

were  not  included  in  that  decree.  tinctly  the  facts  as  to  the  mode  in 

The  Judge  has  dismissed  the  suit  which  the  dispossession  of  the  plaintiff 

upon  the  ground  that  it  will  not  lie,  was  effected.    The  facts  being  clearly 

inasmuch  as,  upon  the  plaintiff's  own  found,  the  Court  will  then  be  in  a 

case,  the  matter  is  one  which  ought  to  position   to    form  an    opinion  as    to 

have  been  disposed  of  under  s.  11,  Act  whether  s.  11  of  Act  XXIII  of  1861 

XXIII  of  1861.    The  Judge  further  bars    the    present  suit    or    not.     As 

holds  that,  as  an  application  as  to  this  it  is,  the  facts  not  being  found,  it  is 

matter  was  once  made  to  the  Court  impossible  to  say  whether  the  law  has 

under  that  section,  the  plaintiff's  only  been  correctly  applied. 

remedy  was  by  appeal  from  the  order  The  case  is  remanded  for  trial  de 

of  the  Sudder  Ameen  dismissing  that  novo. 

*  Special  Appeal,  No.  813  of  1867,  from  a  decree  passed  by  the  Judge  of  Rajshahye, 
dated  the  10th  November  1868,  reversing  a  decree  of  the  Subordiaate  Judge  of  that 
district,  dated  the  8th  February  1868. 
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1878        possible  to  saj  whether  or  not  this  objection  arises.    In  the 

MuDHUM     present  case  the  objection  has  not  been  taken  at  all  in  either 

9.         of  the  lower  Conrts,  and  all  that  we  find  in  the  plaint  is  that 

Kantbb  Doss  .  t  i  •  i      i  i   -     .«•  i  -i. 

Chuckbr.  certain  proceedings^  by  which  the  plaintiff  says  he  was  dis* 
possessed^  are  said  to  have  been  forcible.  He  says  that  he  was 
'^  forcibly  dispossessed"  by  the  defendant  in  execution  of  decree; 
and  he  goes  on  to  set  out  certain  acts^  which  it  is  highly 
improbable  were  acts  of  any  officer  of  Court :  and  the  Judicial 
Commissioner  finds  as  a  fact  that  the  defendant  himself  de- 
stroyed the  eastern  boundary  of  a  plot  called  Bankra ;  and  he 
appears  to  consider  that  that  was  the  act  by  which  the  defendant 
took  possession  of  the  lands  in  dispute.  It  is  certainly  impossi- 
ble^  in  the  face  of  that  allegation  and  finding,  to  presume  that 
the  act  by  which  the  plaintiff  was  dispossessed,  was  the  act  of 
an  officer  of  Court,  and  not  the  act  of  the  defendant  himself. 
On  the  contrary,  we  ought  to  presume,  considering  that  the 
objection  is  only  taken  at  this  late  stage,  in  favor  of  the  decision 
arrived  at  below,  that  the  suit  was  properly  brought,  and  that 
the  act  by  which  the  plaintiff  was  ousted  was  such  as  would 
give  a  new  cause  of  action — Roy  Rash  Behary  Lai  v.  Bibee 
fFajan  (I).     Therefore,  even  upon    the  authority    relied  on 

(1)  Before  Sir  Barnes  Peacock^  Kt^        The  judgment  of  the  Court   was 
Chief  Justice^  and  Mr,  Justice  Olover.    delivered  by 

The  20«A  May  1869.  Peacock,  C. J.— If  the    plaintiff's 

statement    in  the    plaint    is  correct, 

^^T™^???.x^^^^^^^''V''™'^'''    something  has  been  done  whollj  con- 
BIBEE  WAJAN  and  others  (Dkfend-     .  *       u  *  *u    j  -j      "^        i 

^^^^v  ^  ^  trary  to  what  the  decree  ordered,  and 

therefore     it   cannot   be    considered 

Execution  of  Decree,  Suit  for  Trespass    ^  »^  *c*  ^<>°e  "^  *^e  execution  of 

'       committed  in  —  Jurisdiction  —  Act    *^®  decree.    If  a  decree  is  obtained 

XXIIlof  1861,*.  11.  for  delivering  a  cow,  and  a  horse  is 

delivered,  that  cannot  be  considered  to 

Baboos  Dehendro  Narain  Bose  and    ^®  ^^  <^ct  done  in  execution  of  the 

Kally  Kishen  Sen  for  the  appellant.        decree,  or,   if  a  decree  should  order 

Rs.  500  to  be  levied,  and,  instead  of 

Moonshee  Mahomed  Yousuff  for  the    levying  Rs.  500,  the  execution  Ck)urt, 

respondents.  or  the  Nazir,  should  deliver  a  zemin- 

9 

♦  Special  Appeal,  No.  iU  of  1869,  from  a  decree  of  the  Judge  of  Patna,  dated  the  28rd 
November  1868,  affirming  a  decree  of  the  Principal  Sudder  Ameen  of  that  district, 
dated  the  24th  December  1868. 
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hj  the  appellant^  the  suit  was  properly  brought^  and  this  appeal       1878 
mast  be  dismissed  with  costs.  '  Mudhun 

MoHUN  Singh 

Appeal  dismissed.      Kanteb  Doss 

**  Chuckbb- 
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dari,  that  woald  not  be  aa  ezecntion  might  have  been  affected.*'    So  that 

of  the  decree.    It  would  be    doing  to  prevent  the  bund  being  affected 

something  wholly  different  from  that  when  it   was  reduced  to  its  proper 

which  was  ordered  by  the  decree.    In  height,  which  was  all  that  the  decree 

this  case  the  decree  was  to  lower  a  ordered,  certain  breaches  were  made 

bund  to  the  proper  height,  and  that  in  the  bund,  which  the  Nazir  thought 

height  was  to  be  regulated  according  were  necessary  for  the  protection  of 

to  the  papers  of  the  Munsif.    I^  in  the  bund  at  the  height  to  which  it 

addition  to  lowering  the  embankment  was  ordered  to  be  reduced.    Then  he 

to  the  proper  height,  whatever  it  was,  says  again: — "But  since  the  plaintiff" 

holes  have  been  cut,  or  breaches  made,  did  not  appeal  against  the  order  fixing 

in  the  embankment  so  lowered,  it  was  the  height  at  one  span,  and  also  over- 

not  done  in  execution  of  the  decree,  ruling  his  objections  as  to  the  alleged 

which  ordered  the  embankment  to  be  eight  breaches  committed  on  the  bund, 

lowered— not  that  the  embankment,  the  decision  of  the  Munsif  is    final, 

when  lowered,    should  be   rendered  and  cannot  be  re-opened  by  a  regular 

useless  by  having  holes  or  breaches  suit." 

made  in  it.  It  appears  to  me  that  the  decrees  of 

It  is  said  by  the  first  Court  :—**  It  both     the    lower    Courts    must    be 

appears  to  me  that  the  breaches  were  reversed,  and  the  case  remanded  to 

no  other  than  the  effect  of  the  demo-  the  first  Court  to  be  tried  on  its  merits, 

lition  of  the  bund  over   the  height  Both  parties  to  be  allowed  to  adduce 

of  one  span,  as  the  height  fixed  was  evidence,  and  the  costs  of  this  appeal, 

too  small  to  confine  the  rain  waters  as  well  as  the  costs  already  incurred 

within    the  bund ;  the  surface  fiow  in  the  two  Lower  Courts,  to  abide  the 

was  of  course  violent,  and  thereby  the  event  of  the  find  decree, 
height    of  the  bund  in  some  places 
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p.  C*  A.  J.  FORBES  (Plaintiff)  r.  MEER  MAHOMED  HOSSEIN  and 

a^       I^s    ^  OTHBES  (DeFXHDAMTS). 

laay  6^7.  ^  ^ 

'  [On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal] 

AucHon'purchuer'^Burden  of  Proof -^^ulkurs, — Grounds  of  Appeal, 

An  auction-purchaaer  at  a  revenue  sale  of  a  permanently-settled  estate  is 
remitted  to  all  the  rights  possessed  by  the  original  settlor  at  the  date  of  the 
settlement.  In  order  to  abolish  tenures  and  incumbrances  subsequently 
created,  his  cause  of  action  dates  from  his  purchase.  The  existence  of  such 
tenures  at  the  date  of  the  permanent  settlement  must  be  proved  by  their 
holders ;  the  presumption  in  favor  of  a  purchaser  resting  upon  the  principle 
that  every  biga  of  land  sold  must  contribute  to  the  public  revenue,  unless 
specially  exempted.  The  tendency  of  recent  legislation  and  decision  has  been 
to  give  foroe  to  the  contrary  presumptions  arising  from  long  and  undisturbed 
possession. 

In  a  suit  by  an  auction-purchaser  of  a  permanently  settled  estate  to 
recover  certain  julkurs  of  which  the  defendants  had  been  admittedly  in 
possession  for  nearly  fifty  years,  and  which  they  claimed  as  incidents  to  a 
tenure  which  existed  before  the  date  of  the  permanent  settlement,  it  was  held 
that  the  onus  was  on  the  plaintiff  to  prove  his  title  affirmatively. 

The  Judicial  Committee  refused  to  entertain  an  objection  taken  in  the 
grounds  of  appeal,  which  had  not  been  taken  on  appeal  to  the  High  Court. 

VttZAur,  or  the  right  of  fishery,  may  exist  in  India  as  an  incorporal  heredita- 
ment, and  as  a  right  to  be  exercised  upon  the  land  of  another. 

Appeal  from  a  decree  of  the  High  Court  (Bayley  and 
Phear^  JJ.,)  dated  the  Slst  March  1865>  affirming  a  decree  of 
the  Principal  Sadder  Ameen  of  Purneah^  dated  the  26th  May 
1864^  whereby  the  plaintiff's  suit  was  dismissed. 
The  facts  of  the  case  were  as  follows : — 

The  zemindari  of  Sultanpore  at  the  time  of  the  decennial 
settlement  formed  part  of  a  larger  estate  called  Pergunna 
Havili,  which  was  then  permanently  settled  in  the  possession 
of  one  Bani  Indrobutty;  it  did  not  appear  at  what  time 
precisely  the  separation  of  Sultanpore  from  Havili  took  place. 
The  respondents  were  the  holders  of  an  istimrari  tenure  which 
had  formed  the  subject  of  a  grant  or  sanad  by  Government  to 

•  Present  :^-^i&  J.  W.  Colvile,  Sib  B.  Pbacook,  Sib  M.  E.  Smith,  Sib  B,  P. 

COLLIEB,  AND  SiB  L.  PEEL, 


p 
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their  predecessors  at  a  time  prior  to  the  decennial  settlement. 
It  was  then  settled  as  part  of  the  larger  estates  of  HavUi  and 
Snltanpore,  in  the  nature  of  a  dependent  talook.  The  respond- 
ents claimed  the  enjoyment  of  ceTtsLin  julkurs  or  rights  of  fishery 
mthin  the  zemindari  of  Sultanpore^  and  not  entirely  confined 
to  their  own  tal^ok^  of  which  rights  they  had  been  in  possession 
for  nearly  fifty  years.  No  mention,  however,  of  such  right  was 
made  either  in  the  settlement  kabuliat  made  in  favor  of  the  Govern- 
ment by  Bani  Indrobutty  when  the  estate  was  permanently 
settled  or  in  the  doul  relating  thereto ;  nor  was  any  such  right 
stated  in  the  sanad  to  the  predecessors  of  the  respondents. 

On  24th  July  1850  the  zemindari  of  Sultanpore  was  sold  for 
arrears  of  Government  revenue,  and  purchased  by  one  Fertab 
Singh,  by  whom  it  was  sold  to  the  present  appellant  in  April  1851. 

The  appellant,  shortly  after  his  purchase,  finding  the  respond- 
ents in  possession  of  ihtjulkurs^  resumed  them  and  dispossessed 
the  respondents,  but  on  the  30th  September  1852,  the  Magis- 
trate, in  a  suit  under  Act  lY  of  1840,  made  a  decree  restoring 
the  same  to  the  respondents,  which  was  confirmed  on  appeal  by 
the  Sessions  Judge  on  9th  April  1853.  On  28th  May  1860  the 
appellant  sued  in  the  Principal  Sudder  Ameen's  Court  of 
Pumeah  to  recover  the  julkurs  from  the  respondents.  He 
relied  on  the  presumption  in  his  favor  as  zemindar,  and  produced, 
to  rebut  the  case  of  the  respondents,  copies  of  quinquennial 
registers,  certain  papers  of  former  sarbarahkars  of  the  zemindari, 
and  a  lease  by  one  of  them  of  four  julkur  mehals,  with  oral 
evidence  of  the  lessee's  possession.  The  respondents  relied  on 
the  presumption  in  their  favor  as  istimrardarSf  and  on  their 
admitted  possession  for  40  or  50  years.  A  local  investigation 
was  ordered,  and  in  accordance  with  the  report  made  thereon 
the  suit,  on  7th  June  1861,  was  dismissed.  On  appeal,  the  High 
Court  on  1st  August  1863  remanded  the  case  for  re-trial,  stating 
that  without  a  good  plan  of  the  localities  generally,  and  of  the 
disputed  fisheries  in  particular,  it  was  impossible  to  come  to  any 
satisfactory  decision.  On  26th  May  1864  the  Principal  Sudder 
Ameen,  after  two  further  local  investigations,  again  dismissed 
the  suit,  which  decree  was  upheld  by  the  High  Court  (Bay ley 
and  Phear,  J  J.,)  on  31st  March  1865. 
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1878  From  that  decision  the  plaintiff,  on   10th  November  1866, 

FoRBBs     obtained  special  leave  to  appeal  to  Her  Majesty  in  Council. 

Mebr 

Hoesfiivf  ^^'  Leithy  Q.C.,  and  Mr.  BeU^  for  the  appellant,  contended 
that  the  decisions  of  the  lower  Conrts  were  against  the  weight  of 
evidence ;  that  the  onus  laj  on  the  respondents  to  prove  their 
title  to  the  julkurs,  which  they  had  failed  to  do  either  by 
liie  istimrari  sanad  or  the  oral  evidence  in  the  case— ^i^eY. 
Bhoobun  Moyee  Debia  Chowdrainee  (1) ;  that  the  onus  had  been 
wrongly  laid  on  the  appellant  of  proving  that  the  julhurs  were 
included  within  his  zemindari ;  and  that  if  the  onus  had  been 
rightly  laid  on  him,  the  evidence  was  sufficient  to  show  that  the 
julhurs  were  so  included — Forbes  v.  Meer  Mohamed  Tuquee  (2). 
The  learned  Counsel  also  referred  to  the  last  cited  case  (3) 
in  reference  to  the  effect  of  the  quinquennial  registers  produced 
by  him. 

An  objection  was  taken  in  the  grounds  of  appeal  that  the  lower 
Court  had  acted  without  jurisdiction  in  delegating  to  an  Ameen 
the  substantial  issue  in  the  case,  viz.,  whether  the  respondents 
had  proved  their  possession  of  the  julhurs  at  and  before  the 
decennial  settlement.  But  inasmuch  as  the  point  had  not  been 
taken  before  the  High  Court,  their  Lordships  refused  to  enter- 
tain it. 

Mr.  jr.  Cutler f  for  the  respondents,  was  not  called  upon. 

The  judgment  of  their  Loedbhips  was  delivered  by 

Sir  J.  CoLYiLB.— The  appellant  in  this  case  is  the  zemindar 
of  Sultanpore.  Sultanpore,  though  now  a  separate  zemindari, 
appears  to  have  been  at  the  time  of  the  decennial  settlement  part 
of  a  larger  estate  called  Pergunna  Havili,  which  was  then  settled 
with  a  lady  styled  Bani  Indrobutty.  When  the  separation  took 
place  does  not  very  clearly  appear,  but  what  is  clear  is  that, 
in  the  month  of  July  1850,  Sultanpore  was  put  up  for  sale 
for  arrears  of  Government  revenue,  that  it  was  then  purchased 

(1)  10  Moore's  L  A.,  165.  ifi)  18  Moore's  I.  A.,  at  p.  458; 

(2)  13  Moore's  I.  A.,  438  j  S.  C,    and  5  B.  L.  R.,  at  p.  539. 
5  B.  L.  B.,  529. 
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by  one  Pertab  Singh^  and  that  in  the  following  April  he  sold 
it  to  the  appellant,  who  thereby  acquired  all  the  rights  which, 
by  Tirtue  of  that  auction-purchase,  had  been  vested  in  the  vendor. 

The  respondents  may  be  taken  to  represent  the  holders  of  an 
istimrari  or  jaffir  tenure  which,  at  the  time  of  the  perpetual 
settlement,  existed  under  a  grant  or  sanad  from  the  Govern* 
ment,  but  was  then  settled  as  part  of  Havili,  or,  as  one  may 
take  it,  of  Sultanpore,  in  the  nature  of  a  dependent  talook. 
It  appears  that,  shortly  after  the  auction-purchase,  Mr.  Forbes 
found  that  the  holders  of  this  tenure,  which  is  admitted  to  be  a 
tenure  which  he,  as  auction-purchaser,  has  no  right  to  destroy, 
inasmuch  as  it  existed  before  the  decennial  settlement,  were 
in  possession,  and  had  long  been  in  possession  of  certain  julkurs, 
or  rights  of  fishery.  He  seems  to  have  attempted  by  the  strong 
hand,  or  otherwise,  to  dispossess  them  of  those  fisheries;  but 
on  their  suit,  the  Magistrate,  by  an  order  dated  the  4th  Decem- 
ber 1852,  and  made  in  an  Act  lY  case,  affirmed  their  possession, 
and  on  appeal  that  order  of  the  Magistrate  was  confirmed  by 
the  Sessions  Judge  on  the  9th  April  1853. 

It  further  appears  by  the  proceediugs  that  these  julkurs,  or 
rights  of  fishery,  are  of  several  kinds.  Mr.  Justice  Fhear,  in 
his  judgment,  says  ^'  the  most  important  of  them  is  a  river, 
which  for  portions  of  its  course  lies  wholly  within  lands  of  the 
plaintiff,  and  for  other  portions  wholly  within  the  jaffir  or 
istimrari  lands  of  the  defendant,  and  thirdly,  in  other  parts 
divides  the  lands  of  the  plaintiff  and  defendant.''  There  seem 
to  be  also  some  which  do  not  strictly  fall  within  either  of  the 
above  descriptions.  I  mean  those  which  are  connected  with 
the  Seetadhar  stream,  and  partially,  at  least,  consist  of  rights 
which  during  the  time  of  flood  are  exercised  over  the  appellant's 
admitted  land. 

It  does  not,  however,  appear  to  their  Lordships  to  be  neces- 
sary, at  present  at  least,  to  examine  very  particularly  into 
tiie  distinction  between  these  different  rights  of  fishery,  because 
if  the  Act  lY  proceeding,  which  has  been  referred  to,  be 
examined,  it  will  be  found  that  they  were  all  then  in  question 
— that  the  reRpondents  Were  then  found  to  have  been  in 
possession  of  all  of  them  for  a  loug  time  anterior  to  the  dispute ; 
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and  it  is  even  stated  in  the  judgment  of  the  Sessions  Judge^ 
that  the  defendant  did  not  deny  that  possession  in  fact. 
They  appear  to  have  been  all  claimed  by  the  respondents  as 
held  by  the  same  title^  that  title  being  that  they  had  been 
80  held  from  a  date  previous  to  the  decennial  settlement, 
and  as  an  incident  to  the  tenure  of  which  it  is  admitted  the 
respondents  or  their  ancestors  were  the  undoubted  holders. 
The  right  of  possession,  or  the  fact  of  possession,  having  been 
thus  found  by  the  Act  lY  proceedings,  Mr.  Forbes  took  no 
steps  to  impeach  that  finding  until  the  year  1860,  when  he 
instituted  this  suit. 

Now  the  first  question  which  their  Lordships  have  to  deter* 
mine  is,  whether  the  Indian  Courts  have  been  correct  in  throwing 
upon  the  appellant  the  burden  of  showing  that  the  julkurs 
which  he  claimed  by  his  plaint  formed  part  of  the  assets  upon 
which  the  settlement  of  his  zemindari  was  made  ?  For  that 
purpose  it  seems  necessary,  although  the  thing  is  common 
learning,  to  go  back  to  first  principles,  and  to  consider  upon 
what  thq  stringent  rights  which  the  law  gives  to  a  purchaser 
Bt  an  auction-sale  really  rest. 

It  cannot  be  disputed  that  if  there  had  been  no  auction-sale 
it  would  have  been  impossible  for  the  zemindar  to  question, 
at  the  time  this  suit  was  brought,  either  the  possession  or  the 
title  of  the  respondents.  There  had  been,  in  the  year  1844, 
a  previous  Act  lY  case  between  one  of  the  former  zemindars 
and  these  parties,  in  which,  as  in  the  later  proceeding  of  that 
kind,  the  possession  of  the  respondents  had  been  affirmed,  and 
of  course  after  that  it  would  have  been  essential  for  the 
zemindar  to  prove  that  within  twelve  years  of  bringing  his  suit 
he  had  been  in  possession  of  those  julkurs ;  and  at  the  time 
ihis  suit  was  brought,  twelve  years  had  elapsed  even  from  the 
date  of  the  award  of  1844. 

It  is  conceded  that  by  virtue  of  the  purchase  from  the 
purchaser  at  the  auction-sale,  immediately  after  the  sale,  and  at 
a  time  when  he  cannot  be  t^en  to  have  waived  any  rights 
which  that  transaction  may  have  gi^n  him,  Mr.  Forbes,  the 
appellant,  acquired  the  same  rights  which  he  would  have 
acquired  bad  he  been  the  actual  purchaser  at  the  revenue  sale. 
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But  what  are  those  rights  ?  The  first  is  no  longer  here  disputed. 
It  is  that  in  the  case  of  an  auction-purchaser  the  cause  of  action 
must  be  taken  to  have  first  arisen  at  the  date  of  the  purchase^ 
and  consequently  that  the  defendants  cannot  plead  their  long 
possession  as  an  absolute  bar  to  the  suit.  The  statutory  title^ 
however^  which  the  law  gives  to  an  auction-purchaser  is  that^ 
for  the  protection  of  the  revenue,  and  in  order  to  ensure  its 
due  payment  by  him  and  to  avoid  the  necessity  of  repeated 
sales  of  the  property^  he  is  remitted  to  all  those  rights  which 
the  origiDal  settlor  at  the  date  of  the  perpetual  settlement  had ; 
and  may,  in  cousequence  of  that,  sweep  away  or  get  rid  of  all 
the  intermediate  tenures  and  incumbrances  created  by  preceding 
zemindars  since  that  date.  In  the  assertion  of  this  right,  the 
auction-purchaser  is,  no  doubt,  in  many  cases  allowed  to 
have  the  benefit  of  a  certain  presumption,  and  by  virtue  thereof 
to  throw  the  burthen  of  proof  on  his  opponent.  That  presump- 
tion, however,  is  founded  not  so  much  upon  the  principle  which 
I  have  just  mentioned,  as  upon  the  principle  that  every  biga 
of  land  is  bound  to  pay  and  contribute  to  the  public  revenue, 
unless  it  can  be  brought  within  certain  known  and  specified 
exceptions,  and  that  the  right  of  the  zemindar  to  enhance  rent 
is  also  presumable  until  the  contrary  is  shown.  Accordingly^ 
in  many  cases,  which  may  be  found  in  the  books,  a  very  heavy 
burden  of  proof  has  been  placed  upon  the  defendants,  whose 
tenures  have  been  questioned  by  auction-purchasers ;  and  they 
have  had  to  prove,  in  circumstances  of  great  difSiculty,  that 
their  tenure  did  really  exist  at  the  date  of  the  perpetual 
settlement,  or  even  twelve  years  before,  in  order  to  escape  the 
consequences  of  the  claim. 

It  is,  however,  to  be  observed  that  the  course  of  modem  legis- 
lation, and  also  of  modern  decision,  has,  if  not  in  the  case  o# 
lakhiraj  lands,  at  least  in  the  case  of  under-tenants,  to  a  consider- 
able degree  modified  the  rules  laid  down  in  the  earlier  cases, 
by  giving  force  to  the  contrary  presumptions  arising  from  proof 
of  long  and  undisturbed  possession.  In  the  present  case  the 
respondents  are  almost  adoaitted  to  have  given  proof  of  posses- 
sion for  a  period  of  nearly  fifty  years.  But,  if  they  had  not 
done  so,  this  particular  case  would,  in  their  Lordships'  opinion. 
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and  it  is  even  stated  in  the  judgment  of  the  Sessions  Judge^ 
that  the  defendant  did  not  deny  that  possession  in  fact. 
They  appear  to  have  been  all  claimed  by  the  respondents  as 
held  by  the  same  title,  that  title  being  that  they  had  been 
so  held  from  a  date  previous  to  the  decennial  settlement, 
and  as  an  incident  to  the  tenure  of  which  it  is  admitted  the 
respondents  or  their  ancestors  were  the  undoubted  holders. 
The  right  of  possession,  or  the  fact  of  possession,  having  been 
thus  found  by  the  Act  lY  proceedings,  Mr.  Forbes  took  no 
steps  to  impeach  that  finding  until  the  year  1860,  when  he 
instituted  this  suit. 

Now  the  first  question  which  their  Lordships  have  to  deter- 
mine is,  whether  the  Indian  Courts  have  been  correct  in  throwing 
upon  the  appellant  the  burden  of  showing  that  the  julkurs 
which  he  claimed  by  his  plaint  formed  part  of  the  assets  upon 
which  the  settlement  of  his  zemindari  was  made  ?  For  that 
purpose  it  seems  necessary,  although  the  thing  is  common 
learning,  to  go  back  to  first  principles,  and  to  consider  upon 
what  th9  stringent  rights  which  the  law  gives  to  a  purchaser 
at  an  auction-sale  really  rest. 

It  cannot  be  disputed  that  if  there  had  been  no  auction-sale 
it  would  have  been  impossible  for  the  zemindar  to  question, 
at  the  time  this  suit  was  brought,  either  the  possession  or  the 
title  of  the  respondents.  There  had  been,  in  the  year  1844, 
a  previous  Act  IV  case  between  one  of  the  former  zemindars 
and  these  parties,  in  which,  as  in  the  later  proceeding  of  that 
kind,  the  possession  of  the  respondents  had  been  affirmed,  and 
of  course  after  that  it  would  have  been  essential  for  the 
zemindar  to  prove  that  within  twelve  years  of  bringing  his  suit 
he  had  been  in  possession  of  those  julkurs ;  and  at  the  time 
ihis  suit  was  brought,  twelve  years  had  elapsed  even  from  the 
date  of  the  award  of  1844. 

It  is  conceded  that  by  virtue  of  the  purchase  from  the 
purchaser  at  the  auction-sale,  immediately  after  the  sale,  and  at 
a  time  when  he  cannot  be  t^en  to  have  waived  any  rights 
which  that  transaction  may  have  gi^n  him,  Mr.  Forbes,  the 
appellant,  acquired  the  same  rights  which  he  would  have 
acquired  bad  he  been  the  actual  purchaser  at  the  revenue  sale. 
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But  what  are  those  rights  ?  The  first  is  no  longer  here  dispntecL 
It  is  that  in  the  case  of  an  auction-purchaser  the  cause  of  action 
must  be  taken  to  have  first  arisen  at  the  date  of  the  purchase^ 
and  consequently  that  the  defendants  cannot  plead  their  long 
possession  as  an  absolute  bar  to  the  suit.  The  statutory  title^ 
however^  which  the  law  gives  to  an  auction-purchaser  is  that^ 
for  the  protection  of  the  revenue,  and  in  order  to  ensure  its 
due  payment  by  him  and  to  avoid  the  necessity  of  repeated 
sales  of  the  property,  he  is  remitted  to  all  those  rights  which 
the  original  settlor  at  the  date  of  the  perpetual  settlement  had ; 
and  may,  in  consequence  of  that,  sweep  away  or  get  rid  of  all 
the  intermediate  tenures  and  incumbrances  created  by  preceding 
zemindars  since  that  date.  In  the  assertion  of  this  right,  the 
auction-purchaser  is,  no  doubt,  in  many  cases  allowed  to 
have  the  benefit  of  a  certain  presumption,  and  by  virtue  thereof 
to  throw  the  burthen  of  proof  on  his  opponent.  That  presump- 
tion, however,  is  founded  not  so  much  upon  the  principle  which 
I  have  just  mentioned,  as  upon  the  principle  that  every  biga 
of  land  is  bound  to  pay  and  contribute  to  the  public  revenue, 
unless  it  can  be  brought  within  certain  known  and  specified 
exceptions,  and  that  the  right  of  the  zemindar  to  enhance  rent 
is  also  presumable  until  the  contrary  is  shown.  Accordingly^ 
in  many  cases,  which  may  be  found  in  the  books,  a  very  heavy 
burden  of  proof  has  been  placed  upon  the  defendants,  whose 
tenures  have  been  questioned  by  auction-purchasers ;  and  they 
have  had  to  prove,  in  circumstances  of  great  difficulty,  that 
their  tenure  did  really  exist  at  the  date  of  the  perpetual 
settlement,  or  even  twelve  years  before,  in  order  to  escape  the 
consequences  of  the  claim. 

It  is,  however,  to  be  observed  that  the  course  of  modem  legis- 
lation, and  also  of  modern  decision,  has,  if  not  in  the  case  of 
lakhiraj  lands,  at  least  in  the  case  of  under-tenants,  to  a  consider^ 
able  degree  modified  the  rules  laid  down  in  the  earlier  cases, 
by  giving  force  to  the  contrary  presumptions  arising  from  proof 
of  long  and  undisturbed  possession.  In  the  present  case  the 
respondents  are  almost  adipitted  to  have  given  proof  of  posses- 
sion for  a  period  of  nearly  fifty  years.  But,  if  they  had  not 
done  so,  this  particular  case  would,  in  their  Lordships'  opinion. 
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stand  clear  of  the  preflumptions  which  the  appellant  invokes 
in  his  faTor.  For  the  respondents  are  claiming  these  julhurs, 
or  rights  of  fishery^  as  an  incident  to  a  tenure  admitted  to  be 
incapable  of  being  disturbed  by  the  zemindar — a  tenure  which 
existed  before  the  date  of  the  perpetual  settlement.  The 
question  therefore  resolves  itself  into  one  of  parcel  or  no 
parcel, — whether  the  julkurs  are  parcel  of  the  old  estate  of  the 
under-tenant^  or  whether  they  have  been  granted  by  an  act  of 
the  zemindar  for  the  time  being  subsequent  to  the  perpetual 
settlement.  Therefore^  it  seems  to  their  Lordships  that  there 
is  nothing  to  relieve  the  appellant  from  the  ordinary  rule  which 
the  law  imposes  on  a  plaintiff^ — ^namely^  that  of  establishing  his 
own  title  affirmatively,  and  indeed  of  making  out  a  strong  title 
in  order  to  disturb  a  possession  of  very  long  duration.  Their 
Lordships  are,  therefore,  of  opinion  that  the  Courts  below  were 
right  in  holding  that  the  burden  of  proving  that  these  juUtura 
did  form  part  of  the  assets  upon  which  the  settlement  was  made, 
and  that  his  means  of  meeting  the  revenue  had  been  diminished 
by  the  alienation  of  them  by  means  of  acts  subsequent  to  the  date 
of  the  perpetual  settlement,  lay  upon  the  appellant. 

It  remains  to  be  considered  whether  they  were  also  right  in 
holding  that  he  had  failed  to  establish  that  case.  The  distinction 
between  the  different  classes  of  julkurs  in  dispute  has  already 
been  noticed ;  and  it  may  be  admitted  that^Ithough  the  respond- 
ents would  presumably  have  the  right  of  fishing  in  waters  lying 
wholly  within  the  limits  of  their  dependent  talook,  they  would 
not  presumably  have  the  exclusive  right  of  fishing  in  the  waters 
dividing  their  lands  from  those  of  the  appellant,  or  any  right 
of  fishing  in  places  wherein  the  property  in  the  soil  is  wholly 
in  the  appellant.  The  proof,  however,  of  the  long  possession 
#f  the  respondents  applies  equally  to  all  the  julkurs  claimed. 
And  that  julkur,  or  the  right  of  fishing,  may  exist  in  India 
as  an  incorporeal  hereditament,  and  a  right  to  be  exercised 
upon  the  land  of  another,  is  shown  by  the  case  of  Lukhee 
Dasee  v.  Khatima  Beebee  (1).  In  that  case  A  had  purchased 
at  a  public  sale  by  the  Collector  the  julkur  of  certain  jhils. 
One  of  them  became  dry,  and  it  was  determined  that  A's 

(1)  2  Sel.  Rep.,  51. 
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purchase  of  the  julhur  only  did  not  convey  any  property  in 
the  lands  which  belonged  to  the  proprietor  of  the  jhil.  But 
the  julkur  was  held^  so  long  as  the  land  was  covered  with  water^ 
to  exist  as  a  separate  right,  and  a  right  belonging  to  the 
purchaser.  The  case  went  through  all  the  Courts,  and  was 
ultimately  decided  by  high  authority ;  for  it  was  decided  by  the 
Sudder  Court  with  the  concurrency  of  Mr.  Colebrooke. 

Again,  the  issue  to  be  established  by  the  appellant  was  purely 
one  of  fact.  It  was  first  tried  by  the  Principal  Sudder  Ameen 
who  dismissed  the  suit,  and  found  in  favor  of  the  respondents, 
and  that  irfter  a  local  investigation.  The  cause  then  went  by 
appeal  to  the  High  Court.  The  High  Court  thought  that  some 
further  light  might  be  thrown  upon  the  question  by  the  produc- 
tion of  certain  documentary  evidence,  and  remanded  the  suit 
for  re-trial  on  that  ground.  It  was  re-tried,  and  the  Principal 
Sudder  Ameen  again  found  in  favor  of  the  respondents.  There 
was  then  a  second  appeal  to  the  High  Court,  and  both  the 
learned  Judges,  who  formed  the  Division  Bench  of  the  High 
Court,  thought  that  there  was  no  ground  for  disturbing  the 
decision  of  the  Principal  Sudder  Ameen.  Therefore,  there  has 
been  a  complete  concurrence  of  all  the  Courts  which  have  dealt 
with  this  case  in  India  in  favor  of  the  respondents,  and  against 
the  contention  of  the  appellant.  It  has  been  urged,  however, 
upon  their  Lordships  that  the  High  Court  in  particular  has 
mistaken  the  effect  of  two  documents, — namely,  a  copy  of  the 
quinquennial  register  and  the  return  of  the  sarbarakkar  during 
the  time  in  which  the  Pergunna  Havili  or  Sultanpore  was 
in  the  custody  of  the  Court  of  Wards.  But  it  appears  to  their 
Lordships  that  the  learned  Judges  of  the  Court  below  addressed 
their  minds  to  tliose  two  documents,  and  were  satisfied  that  they 
failed  to  establish  the  appellant's  case.  The  learned  Judges 
in  India  are  far  more  competent  than  their  Lordships  here  can 
be  to  form  an  opinion  of  the  credit  due  to  documents  of  that 
kind  coming  from  the  CoUectorate.  Their  Lordships  do  not 
deny  that  there  may  be  found  here  and  there  a  name  in  those 
documents,  which  raises  some  doubt  whether  the  julkur  of 
Seetadhar  may  not  have  been  returned  as  part  of  the  assets 
of  the  zemindari ;  but,  considering  what  confusion  there  oftei\ 
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is  in  the  nomenclature  of  villages  and  other  localities  in  India, 
their  Loi^dships  think  that^  even  if  the  authority  of  the  docu* 
ments  were  upheld,  they  would  not  conclusively  prove  that 
the  plaintiff  was  entitled  to  any  of  the  julkun  claimed  in  this 
suit.  It  is  quite  clear  that  there  is  considerable  confusion  as 
to  the  julkun  belonging  to  the  estate,  since  the  plaint  originally 
included  julkurs  which  were  afterwards  found  and  admitted  to 
be  in  the  appellant's  possession. 

On  the  whole,  their  Lordships  have  come  to  the  conclusion 
that,  if  they  were  to  reverse  the  repeated  decisions  in  favor  of 
the  respondents,  they  would  be  departing,  without  any  reason^ 
from  the  rule  which  they  have  prescribed  to  themselves  re8|>ecting 
concurrent  findings  of  the  Indian  Courts  upon  questions  of 
fact,  and  that  therefore  the  decree  ought  to  be  affirmed.  Their 
Lordships  also  desire  to  state,  through  me,  that  they  come  to 
this  conclusion  the  more  readily,  because  they  observe  that 
when  this  Board  granted  special  leave  to  appeal,  in  the  year 
1866,  it  did  so  upon  the  representation  (and  without  that 
representation  it  seems  very  doubtful  whether  it  ever  would 
have  done  so)  that  this  case  involved  a  question  of  great  public 
importance,  and  of  general  application, — a  representation  which, 
in  their  Lordships'  opinion,  the  argument  at  the  bar  has  entirely 
failed  to  support. 

Their  Lordships  therefore  will  humbly  advise  Her  Majesty 

to  affirm  the  decision  under  appeal,  and  to  dismiss  this  appeal, 

with  costs. 

Appeal  dismisied. 

Agents  for  appellant :  Messrs.  Burton^  Yeates^  and  HarU 


Agents  for  respondents :  Messrs.  Barrow  and  Barton. 
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Before  Sir  Richard  Couch^  Kty  Chief  Justice,  and  Mr,  Justice  Ohver, 

<30SSAIN  DASS  EOONDOO  ahd  AsorHSR  (DarsiisAaTt)  e.  SIROO  1373 

EOOMABEE  DEBIA  (PhiwiitTy  Fehy.  11 


UmtatMn-^Act  XIV  of  1859,  s.  1,  cl  13  (1)— Join/  Family  Property^ 

Burden  of  Proof 

A  suit  to  enforce  a  right  to  a  share  of  joint  family  property  must  be  brought 
within  twelve  years  from  the  date  of  the  last  payment  to  the  plainti^  or  the 
person  through  whom  he  claims,  on  account  of  the  share ;  and  the  onus  is 
on  the  plaintiff  to  show  possession  of  the  share,  or  receipt  of  a  payment  on 
accoant  of  it,  within  twelve  years*  It  is  not  sufficient  for  the  plaintiCto  bliOw 
that  the  property  was  joint  family  property. 

This  was  a  suit  to  recover  a  share  of  a  tank^  including  the 
bank  and  the  trees  growing  thereon^  brought  by  the  plaintiff 
as  purchaser  at  a  sale  in  execution  of  a  decree  against  one 
Hullodhur  Eoondoo.  It  appeared  that  the  tank  in  question 
had  originally  been  the  joint  property  of  Hullodhur  Koondoo 
and  his  six  brothers^  but,  as  was  alleged  by  the  defendants 5 
Hullodhur  and  another  brother  had  given  up  their  share  in  it 
in  consideration  of  receiving  another  tank,  and  the  remaining 
five  brothers  thenceforth  continued  to  be  joint  owners  of  the  tank 
in  suit.  The  plaintiff,  on  the  other  hand,  stated  that  Hullodhur 
had  remained  in  possession  up  to  the  date  of  his  death,  ten  years 
previous  to  the  institution  of  the  suit,  and  that  since  his  death 
his  widow,  Sohinee,  had  continued  in  possession  of  his  share. 

The  Munsif  recorded  two  issues :  first,  whether  the  hearing 
of  the  suit  was  barred  under  the  law  of  limitation  ?  Second, 
whether  Hullodhur  had  any  right  to  and  share  in  the  tank,  and 
had  been  in  possession  of  it  P 

•  Special  Appeal,  No.  733  of  187*2,  from  a  decree  passed  by  the  Judge  of 
2SIla  Burdwan,  dated  the  9th  February  1872,  reversing  a  decree  of  the  Munsif 
of  Bancoorah,  dated  the  8th  May  1871. 

(1)  See  Act  IX  of  1871,  Sch.  ii,  No.  127. 
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1873  The    Munsif  in    his  judgment,  after  commenting    on  the 

Gmsain  Dass  evidence  in  the  case,  said : — "  Thus,  it  being  clear  from  the 
tr.  cTidence  of  plaintiffs'  witnesses  that  HuUodhur  (whose  share  the 
KooMAREs  plaintifi  claimed  as  having  purchased  it  at  a  sale  in  execution 
of  a  decree  against  him)  had  no  possession  of  the  tank  within 
twelve  years,  and  that  the  defendants  had  been  all  along  in  such 
possession,  the  suit  is  fully  barred  by  the  law  of  limitation"  *  * 
'^  I  cannot  but  think  that  the  plaintiffs'  claim  is  entirely  ground- 
less and  out  of  time,  and  therefore  it  is  needless  to  enter  into 
the  merits  of  the  case.  Consequently  I  dismiss  the  suit  with 
costs." 

There  was  then  an  appeal  which  was  heard  by  the  Judge, 
and  he,  after  stating  the  judgment  of  the  Munsif  and  the 
grounds  of  appeal,  said : — ^^  There  is  no  proof  of  the  possession 
of  HuUodhur  nor  of  his  widow.  HuUodhur  died  ten  years  ago. 
Appellants'  pleader  argues  that  the  presumption  is  that  the 
seven  sons  were  in  joint  possession,  and  the  presence  of  one  of 
them  is  the  presence  of  them  all,  and  defendants  must  rebut  this 
presumption.  As  long  as  the  family  remains  joint,  the  posses- 
sion of  one  member  is  the  possession  of  all.  And  this  plaintiff 
was  given  formal  possession  by  the  Court,  and  limitation 
cannot  arise.  The  party  alleging  that  two  of  the  seven  sons 
resigned  their  share  in  this  tank  in  consideration  of  another 
tank  must  prove  this."  He  ended  his  judgment  by  saying  : — ^^  I 
am  of  opinion  that  the  possession  of  the  seven  brothers  was 
joint.  There  is  no  reliable  proof  of  a  separation  of  the  brothers, 
and  the  presumption  amounts  to  proof  that  the  property  was 
held  jointly  by  the  seven  brothers.  The  Munsif  has,  I  think, 
thrown  the  onus  prohandi  on  the  wrong  party,  and  not  considered 
the  overwhelming  presumption  of  HoUodhur's  possession  of  a 
seventh  share  in  the  tank."  He  then  decreed  the  suit  in  favor 
of  the  plaintiff  and  reversed  the  judgment  of  the  Munsif. 

The  defendants  appealed  to  the  High  Court. 

Baboo  Bungshee  Dhur  Sein  for  the  appellants. — S.  1,  cl.  13 
t>F  Act  XIY  of  1859,  expressly  provides  that  such  a  suit  as 
this  must  be  brought  within  twelve  years  from  the  last  payment 
to  the  person  through  whom  the  plaintiff  claims.    If  the  suit 
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18  not  brought  within  that  time,  it  must  be  dismissed  as  being        1878 
barred  by  the  law  of  limitation—^-Sfarf/ittJ  Dyal  v.  Punchanun  Gomaiw  Dabs 
Di/al  (1),  Umbika  Churn  Sett  v.  Bhuggobutty  Churn  Sett  (2),  »• 

Bydonath    Ojha    v.     Gopal  Mai  (3),  Hurreehur  Mooherjee  v.    Koomarbb 
Teenkowree  Dossee  (4),    Uma    Sundari  Dasi  v.    Dwarkanath 
Roy  (5).     The  plaintiff  in  such  a  case  cannot  be  presumed  to 
have  been  in  possession  as  Hullodhur  has  been  in  this  case  :  he 
must  show  such  possession  within  twelve  years. 

Baboo  Romesh  Chunder  Mitter  for  the  respondent — It  has 
not  been  shown  that  Hullodhur  was  out  of  possession :  the  family 
being  joints  all  the  co-sharers  must  be  considered  to  be  in 
possession.  S-  1,  cl.  13  of  Act  XIV  of  1859,  applies  only  to  a 
suit  brought  by  one  of  the  members  of  the  family  who  has  been 
excluded  from  all  participation  in  the  enjoyment  of  the  property 
or  of  the  income.  Hullodhur  in  this  case  must  be  held  to  have 
been  in  possession  to  the  time  of  his  death — Rujoneekant  Mitter  v. 
JPremchand  Bose  (6),  Mussamut'  Indurmonee  Dabea  v.  Raj- 
narain  Chand  Mozoomdar  (7)>  and  Biressur  Banerjee  v.  Onooda 
Churn  Banerjee  (8). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts,  continued). — The 
question  being  whether  a  suit  for  the  share  of  one  of  seven 
brothers  in  a  tank  was  barred  by  the  law  of  limitation,  the 
Judge  has  held  that  it  was  sufficient  for  the  plaintiff  who 
claimed  the  share  to  show  that  Hullodhur,  whose  share  she 
claimed,  was  one  of  seven  brothers,  being  a  joint  family,  and 
that  the  presumption  that  the  possession  of  one  of  them  was  the 
possession  of  all,  was  sufficient  to  throw  the  burden  of  proof 
upon  the  defendant  who  set  up  the  law  of  limitation. 

It  appears  that  there  have  been  conflicting  dicta,  if  not  deci- 
sions, in  this  Court  upon  this  matter.  In  the  second  edition  of 
Mr.  Thomson's  Work  on  the  Law  of  Limitation,  published  in 

(1)  W.  R.,  1864,  349.  (5)  2  B.  L.  R.,  A.  C,  284. 

(2)  8  W.  R.,  173.  (6)  1  Hay,  513. 
(8)  6  W.  R.,  170.  (7)  Marsh.,  172. 
(4)  Ibid.  (8)  8  W  R.,  12. 


DbbU. 
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xg7g       1870,  most  of  the  decisions  before  that  time  are  noticed  (1). 
GoMAiN  Dass  There  is  the  dictum  of  the    late    Chief   Justice    and  L,    S* 

EOOMDOO 

«•  Jackson^  J.^    in    Uma  Sundari  Dasi  t.   Dwarkanath  Roy  (2). 

SiROO  .7  \     / 

KooMAREB  At  p.  289  Sir  Barnes  Peacock,  who  delivered  the  judgment 
of  the  Court,  says : — "  The  Judge  was  probably  wrong,  as 
regards  the  second  issue,  in  throwing  the  onus  upon  the 
defendants,  for  the  plaintiff  alleged  that  his  cause  of  action 
accrued  in  Aghran  1266,  when  the  brothers  separated  in  mess; 
and  it  appears  to  us  that  the  onus  lay  upon  the  plaintiff  (even 
if  the  property  claimed  by  the  defendants  as  separate  was  really 
joint)  to  show  that  he  had  participated  within  twelve  years  in 
the  rents  and  profits  of  those  estates,  and  that  they  had  been 
brought  into  joint  account."  Mr.  Thomson  refers  to  other  cases 
in  which  the  same  opinion  has  been  expressed.  I  think  that  in 
this  conflict  of  authority  in  this  Court,  we  must  see  what  the 
language  of  cl.  13,  s.  1  of  Act  XIV  of  1859,  is.  It  provides 
that  ^*  to  suits  to  enforce  the  right  to  share  in  any  property^ 
moveable  or  immoveable,  on  the  ground  that  it  is  joint  family 
property,  the  period  of  twelve  years  from  the  death  of  th« 
persons  from  whom  the  property  alleged  to  be  joint  is  said  to 
have  descended,  or  from  the  date  of  the  last  payment  to  the 
plaintiff  or  any  person  through  whom  he  claims,  by  the  person 
in  the  possession  or  management  of  such  property  or  estate,  on 
account  of  such  alleged  share,"  shall  be  applicable.  I  have 
read  the  part  of  the  clause  which  applies  to  a  share  in  a  joint 
family  property ;  we  need  not  notice  that  which  refers  for  the 
recovery  of  maintenance. 

This  clause  is  clearly  intended  to  apply  to  cases  of  joint 
family  property,  and  it  says  distinctly  that,  although  it  is  a  joint 
family  property,  the  suit  to  enforce  the  right  to  a  share  in  it 
must  be  brought  within  twelve  years  from  the  date  of  the  last 
payment  to  the  plaintiff  on  account  of  the  share.  If  the  law 
laid  down  by  the  Judge  were  correct,  that  in  such  a  case  it  is 
sufficient  for  the  plaintiff  to  show  that  the  property  is  joint 
family  property,  this  provision  in  cl.  13  would  be  practically 
inoperative,  because  all  that  the  plaintiff  need  show  is  that  it  'is 

(I)  At  p.  180.  (2)  2  B.  L.  B,^  A.  C,  284. 
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joint  family  property.     But  the  clause  says  that  the  action  must        1878 

be  brought  within  twelve  years  from  the  date  of  the  last  pay-  Gossain  mas 

ment  on  account  of  the  share,  plainly  showing  that  for  the  plain-       ^  ^^ 

tiff  to  be  entitled  to  sue.  there  must  be  something;  more  than  the    Koomarbi 

fact  of  the  property  being  joint ;  and   the   possession   of  one 

beings  therefore,  the  possession  of  all,  I  do  not  see  how  effect  can 

be  given  to  this  provision  of  the  law  without  holding  that  the 

suit  mu8t.be  brought  within  twelve  years  from  the  date  of  the 

last  payment  on  account  of  the  share,  where  one  person  is  in 

possession  or  management  of  the  property,  or  twelve  years  from 

the  time  of  the  plaintiff's  being  in  possession  of  his  share :  for 

I  agree  that  it  was  not  intended  to  bar  the  plaintiff's  right  of 

action  where  he  had  been  in  possession  of  his  share  in  any  way 

within  twelve  years.    If  he  is  in  possession  of  his  share,  there 

can  be  no  payment  to  him  by  another  person  on  account  of  his 

share.     The  language  of  the  section  clearly  shows  that  it  was 

not  intended  to  prevent  the  plaintiff  from  bringing  his  suit, 

where  he  had  been  in  possession  within  twelve  years. 

But  then  comes  the  question  on  which  party  is  the  onus  of 
showing  possession  or  not  of  the  share  within  twelve  years»  or 
receipt  or  not  of  a  payment  from  the  person  in  the  possession  or 
management  of  the  property  within  twelve  years. 

I  think  that  in  deciding  upon  which  party  the  burden  of  proof 
is  under  this  section,  we  must  be  guided  by  what  has  been  held 
in  cases  under  cl.  12.  In  these  it  has  been  settled  that  the 
plaintiff  must  show  that  he  or  some  one  through  whom  he  claims 
has  had  possession  within  twelve  years  before  the  suit.  If  he 
sues  for  the  recovery  of  immoveable  property  on  the  ground  of 
k  having  been  dispossessed  from  it,  he  must  show  that  he  has  come 

in  within  twelve  years  from  the  time  when  his  cause  of  action 
arose — the  time  when  he  was  dispossessed.  It  is  not  enough  for 
him  to  prove  his  title  to  the  property  which  is  the  subject  of  the 
suit^  and  leave  it  to  the  defendant  to  show  that  the  suit  is  barred 
by  the  law  of  limitation,  by  proving  when  the  plaintiff  was  last 
in  possession.  It  has  been  considered^  looking  at  the  way  in 
which  the  law  of  limitation  is  framed,  that  the  plaintiff  is  bound 
to  give  evidence  of  that  kind. 

If  we  apply  that  rule  to  cl  IS^,  it  will  be  incombent  oti 
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1878        the  plaintiflf  to  show  that  it  Is  a  suit  not  barred  by  the  law  of 

6088AXV  Dam  limitation ;  that  he  has  had  possesaion  of  the  share  within  twelve 
K.00ND00  ,  /.  .      .    . 

V.  years^  or  received  payments  on  account  of  it  within  that  time. 

EooMARBR        Therefore  the  decision  of  the  Judge  that  the  burden  of  proof 

was  not  on  the  plaintiff^  but  on  the  defendant^  is  wrong,  and 

must  be  reversed,  and  the  case  must  be  remanded  to  him  for 

re-trial. 

Appeal  allowed. 


Dbbia. 


Before  Sir  Richard  Conch,  Kt,   Chief  Justice,  Mr,  Justice  Bay  ley,  Mr, 
Justice  Kemp,  Mr,  Justice  L.  S.  Jackson,  and  Mr,  Justice  Phear, 

1870        SOORJO   COOMAR   SURMA   ROY    (Dbcrbb-holdbr)    v,    KRISHTO 
Aug.  18.  COOMAR  CflOWDHRY  (onb  op  the  Judgmekt-dbbtobs).* 


Special  Appeal-^Act  VIII  of  1859,  *.  387  (1)— ilcf  XLIII  of  1860— 

Act  XXIII  of  1861,  as,  27  j-  44. 

Ko  special  appeal  lies  in  a  suit  of  a  nature  cognizable  bj  a  Small  Cause 
Court,  although  the  suit  may  have  been  instituted  before  Act  XXIII  of  1861 
came  into  operation. 

This  suit^  which  was  instituted  before  Att  XXIII  of  1861 
came  into  operation^  was  brought  against  the  respondent  and 
others  as  heirs  and  representatives  of  one  Opoorba  Chowdhranee^ 
deceased^  to  recover  a  sum  of  money  due  by  her  upon  a  bond. 
The  defendants  admitted  that  they  were  her  heirs^  but  denied  that 
they  had  received  any  property  or  assets  from  her,  A  decree  was 
passed  in  favor  of  the  plaintiff,  but  it  was  declared  that  the  estate 
of  the  deceased  alone  should  be  liable  for  the  amount,  and  it  was 
held  that  the  plaintiff  had  been  unable  to  prove  that  the  defendants 
had  inherited  any  estate  from  Opoorba  Chowdhranee.  The  suit 
was  accordingly  dismissed  with  costs  as  against  the  defendants. 

*  Miscellaneous  Special  Appeal,  No.  82,  of  1870  from  an  order  of  the 
Officiating  Judge  of  Zilla  Mjmensingh,  dated  the  9th  December  1869,  affirming 
an  order  of  the  Munsif  of  Chauki  Sherepore,  dated  the  25th  August  1868. 

(1)  This  section  was  repealed  by  Act  XIY  of  1870,  which  was  passed 
on  6th  April  of  that  year. 
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The  plaintiff  subsequently  sought  to  obtain   execution   of  his        1870 
decree  against  the  same  defendants  on  the  ground  that  he  could      Soorjo 

CkK)MAB  i 

now  prove  that  they  held  property  which  belonged  to  Opoorba   Sukma  Rot  ' 

Chowdhranee.     The  Judge  of  Mymensingh^  concurring  with  the     Krishto 

first  Court,  held  that  the  decree-holder  could  not,  under  the   chowdhbt. 

terms  of  the  decree,  execute  it  against  the  defendants.     The 

plaintiff  preferred  a  special    appeal    which    came    on    before 

E.  Jackson  and  Mitter,  J  J.  ; 

The  pleader  for  the  respondent  took  a  preliminary  objection 
that  the  suit  being  admittedly  one  of  a  nature  cognizable  by  a 
Small  Cause  Court,  the  appeal  was  barred  by  s.  27,  Act  XXIII 
of  1861.  For  the  appellant,  on  the  other  hand,  it  was  contended 
that,  as  the  suit  was  instituted  before  Act  XXIII  of  1861  came 
Into  operation,  and  as  it  is  enacted  by  s.  44  of  Act  XXIII  of 
1861  that  the  Act  is  to  be  read  and  taken  as  part  of  Act  VIII 
of  1859,  and  by  s.  387  of  Act  VIII  of  1859,  that  in  the  case  of 
suits  pending  when  the  Act  came  into  operation,  no  provision  of 
the  Act  shall  be  allowed  to  take  away  any  right  of  appeal  which 
but  for  the  Act  would  have  existed,  therefore  the  right  of  special 
appeal  in  the  present  case  was  not  taken  away  by  Act  XXIII 
of  1861,  s.  27. 

The  learned  Judges  considered  that,  as  the  suit  had 
been  instituted   before  Act  XXIII   of  1861   had  come   into  * 

operation,  the  plaintiff  could  not  be  deprived  of  his  right  of 
appeal  which  existed  before  the  Act.  But  as  there  had  been  a 
different  ruling  on  the  same  question  in  a  previous  case  by 
L.  S.  Jackson  and  Hobhouse,  J  J.  (1),  they  referred  to  a  Full 
Bench  the  question  whether,  under  the  circumstances  of  the  case, 
a  special  appeal  would  lie. 

The  question  was  referred  with  the  following  observations  by 
the  learned  Judges : — 

£.  Jackson,  J. — We  are  of  opinion  that  the  contention  of  the 
special  appellant's  pleaders  is  correct;  that  the  terms  of  S..387, 
Act  VIII  of  1859,  must  be  read  with  the  different  clauses  of 
Act  XXIIX  of  1861,  as  if  Act  XXIII  of  1861  was  a  part  of 

(1)  Joogul  KiaJtore  Singh  v.  Oogur  Riim  Jaduh  Chatierjee  v.  Rash  Mone^ 
NaraiH  Singh,  8  W,  B,  483 ;  see  also    Dauee,  8  W.  B.,  321. 

3Q 
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1870        Act  VIII  of  1859;  thatthewords  "  pending  at  the  time  this  Act 
SooRjo      Bhall  come  into  operation"  would,  in  connexion  with  the  sections 

OOOXAR 

Burma  Rot  of  Act  XXIII  of  1861,  be  the  date  at  which  Act  XXIII  of  1861 
Kruhto     came  into  operation ;  that  as  this  suit  was  instituted  prior  to  that 

CnowDBftT.  date^  the  special  appellant  is  not  deprived  of  *the  right  to 
institute  a  special  appeal,  which  he  would  have  had  according 
to  the  law  in  force  before  Act  XXIII  of  1861  came  into  force, 
and  that  consequently  we  should  admit  this  special  appeal. 

We  find  however  that  a  Division  Bench  of  this  Court, 
L.  S.  Jackson  and  Sir  C.  F.  Hobhouse,  JJ.,  have  held  to  a  con- 
trary effect.  There  being  therefore  a  difference  of  opinion,  we 
refer  the  point  for  the  decision  of  a  Full  Bench  of  this  Court 

MiTTEB,  J. — I  concur  in  the  order  proposed  by  my  learned 
colleague. 
It  is  admitted  on  all  sides  that  the  suit  out  of  which  this 

special  appeal  has  arisen  was  actually  pending  in  the  lower 
Court  at  the  time  when  Act  XXIII  of  1861  came  into  opera- 
tion. It  is  therefore  clear  that  the  special  appellant  would 
have  been  fully  entitled  to  maintain  this  special  appeal  if  that 
Act  had  not  been  passed.  But  the  question  is,  has  this  right 
been  taken  away  from  him  by  the  provisions  of  s.  27,  Act 
XXIII  of  1861?  I  am  of  opinion  that  this  question  ought  to 
be  answered  in  the  negative.  Act  XXIII  of  1861  is  called  an 
Act  to  amend  Act  VIII  of  1859,  and  the  44th  section  of  that 
Act  expressly  provides  that  it  should  be  ^^  read  and  taken"  as 
part  of  Act  VIII  of  1859.  If  then  we  "read  and  take" 
Act  XXIII  of  1861  as  part  of  Act  VIII  of  1859,  the  proviso 
contained  in  s.  387  of  the  latter  Act  would  stand  just  as  much 
in  the  way  of  our  applying  the  provisions  of  Act  XXIII 
of  1861,  as  in  that  of  our  applying  the  provisions  of  Act  VIII 
of  1859  as  it  was  originally  framed.  It  is  true  that  the  words 
"  in  any  suit  pending  at  the  time  when  this  Act  shall  come  into 
operation,"  were  originally  intended  to  apply  to  suits  pending 
on  the  1st  of  July  1859,  when  Act  VIII  of  1859  came  into 
operation;  but  a  wider  signification  must  be  given  to  those 
words  now  that  we  are  obliged  to  "  read  and  take"  Act  XXIII 
of  1861  as  part  of  Act  VIII  of  1859.    lu  fact,  the  new  Act 
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thus  constituted  must  be  considered  as  consisting  of  two  parts ;        1870 
one  of  which  came  intor  operation  on  the    Ist  of  July  1859,      cooiuR 
the  other  on  the  28th  of  August  1861,  when  Act  XXIII  of  1861    Subma  Rot 
was  passed.      Such  being  the  case,  the  provisions  of   s.   27,     Krisbto 
Act  XXIII  of  1861,  cannot  be  permitted  to  deprive  the  special   CHowDasT. 
appellant  of  his  right  to  appeal  specially  to  this  court — a  right 
which  he  could  have  undoubtedly  exercised  but  for  the  passing 
of  that  section.     This  view  of  s.  387  of  Act  VIII  of  1869  is 
fully  borne  out  by  the  general  rule  of  construction  which  for- 
bids the  Court  to  give  a  retrospective  operation  to  a  legislative 
enactment,  when  the  Legislature  itself  has  not  clearly  expressed 
its  intention  that  such  operation  should  be  given  to  it. 

Baboo  Hurry  Mohun  Chucherbutty  for  the  appellant. 
Baboo  Anund  Chunder  Ghosal  for  the  respondent. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — We  think  it  quite  clear  that  no  special  appeal 
lies  in  this  case.  S.  27,  Act  XXIII  of  1861,  expressly  says  that 
in  a  suit  of  this  nature  no  special  appeal  shall  lie  from  a  decision 
which  shall  be  passed  on  regular  appeal  after  the  passing  of 
that  Act.  This  is  not  only  a  law  of  procedure  which  would 
govern  existing  suits,  but  by  its  terms  it  applies  to  decisions  or 
orders  which  are  made  after  the  passing  of  the  Act;  and  unless 
this  section  is  controlled  by  s.  387  of  Act  VIH  of  1859, 
there  is  no  right  of  special  appeal.  S.  387  (which  we  may 
read  as  forming  a  part  of  Act  XXIII  of  1861,  as  s.  44  says 
that  that  Act  shall  be  read  and  taken  as  part  of  Act  YIII  of 
1859)  is,  that  no  application  of  any  provision  of  that  Act  is  to 
deprive  a  party  of  any  right,  whether  of  appeal  or  otherwise, 
which  but  for  the  passing  of  the  Act  would  have  belonged  to 
him.  Now,  was  there  a  right  of  special  appeal  belonging  to  the 
applicant  in  this  case,  which  he  would  have  had  but  for  the  pass- 
ing of  Act  XXIII  of  1861  ?  There  certainly  was  not.  By 
Act  XLIII  of  1860,  he  had  no  right  of  special  appeal;  and 
instead  of  there  being  a  right  of  special  appeal  which  belonged 
to  him  but  for  the  passing  of  Act  XXIII  of  1861,  it  was  the 
passing  of  that  Act  which  is  said  to  have  given  him  the  right  of 
special  appeal.    If  Act  XXIII  of  1861  had  not  been  passed^ 
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1870       and  Act  XLIII  of  1860  had  not  been  repealed^  he  would  have 
800BJ0      had  no  right,  and  could  not  claim  the  benefit  of  s.  387.     He 

COOXAB 

SuBMA  KoT  had  no  right  of  special  appeal  during  the  existence  of  Act 
Krishto     XLIII  of  1860;  and  as  at  the  very  moment  that  that  Act  was 

Chowdbbt.  repealed^  the  other  Aqt  also  took  away  the  right  of  special 
appeal^  there  was  no  intermediate  period  of  time  during  which  he 
had  a  right  of  special  appeal  to  which  s.  387  could  be  appli- 
cable*    He  was  not  deprived  of  anything  which  belonged^  or 
would  have  belonged,  to  him  but  for  the  passing  of  Act  XXIII 
of  1861.    The  authority  quoted  from  Dwarris  on  Statutes  has  no 
application  to  a  question  of  this  kind,  which  depends  on  the  con- 
struction of  the  several  sections  of  the   Acts,   and  has  to  be 
decided  by  a  reference  to  them,  and  not  by  any  general  rule. 
If  a  Statute  which  creates  an  ofience,  and  makes  it  punishable  in 
a  certain  way,  is  repealed,  and  a  new  Statute  passed  with  a  new 
penalty  for  the  same  offence,  the  offence  committed  during  the 
existence  of  the  old  Statute  cannot  be  punished  under  it,  as  it  is 
no  longer  the  law,  nor,  unless  it  is  specially  provided  for,  can  it 
be  punished  under  the  new  Statute.     That  is  a  quite  different 
question  from  the  one  now  before  us.     I  think  it  is  clear  that,  if 
Act  XLIII  of  1860  had  been  brought  to  the  notice  of  the 
learned  Judges  who  referred  the  question,  they  would  not  have 
referred  it ;  because  their  judgments  show  that  the  foundation  of 
the  reference  was  an  opinion  on  their  part  that,  at  the  time  when 
Act  XXIII  came  into  force,  the  petitioner  had  a  right  of 
special  appeal.     E.    Jackson,  J.,  says  : — *^  As  this  suit  was 
instituted  prior  to  that  date,"  that  is,  when  Act  XXIII  came 
into  operation,  "  the  special  appellant  was  not  deprived  of  the 
right  to  institute  a  special  appeal,  which  he  would  have  had 
according  to  the  law  in  force  before  Act  XXIII  of  1861  came 
into  force."    Mitter,  J.,  in  the  same  way,  says  : — "  It  is,  there- 
fore, clear  that  the  special  appellant  would  have  been  fully 
entitled  to  maintain  this  special  appeal  if  that  Act,"  viz..  Act 
XXIII  of  1861,  "  had  not  been  passed."    This  was  certainly  an 
oversight  of  the  learned  Jadges.     It  is  clear  to  me  that,  if  the 
state  of  the  law  as  regards  the  special  appeal  had  been  present 
to  their  minds,  they  would  have  come  to  the  same  conclusion  at 
which  we  now  arrive. 

The  special  appeal  must  be  rejected  with  costs. 
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BAMCHUNDER  DUTT   (Depbhdakt)  v.  JUGHESCHUNDER  DUTT,        p.  o.* 

Hbib  op  ROMBSHCHUNDER  DUTT  (Plaiktipp).  1873 

March  22 

[On  appeal  from  the  High  Court  of  Judicature  at  Port  William  in  Bengal.]         ^     * 

JEnhancement^RyoH  Kadimi  Tenure — Regulation  VIII  o/1793,  *.  51— 
liegntation  V  of  1812,  «.  lO-^Service  of  Notice  of  Enhancement. 

Where  a  zemindar,  a  purchaser  from  a  mortgagee,  sued  to  enhance  the  rent  \ 
of  lands   (part    of   the  purchased  zemindari)  which  were  held  on  a  ryoti   I 
hadimi  tenure,  which  had  existed  more  than  twelve  years  before  the  decennial    ; 
settlement,  but  the  holder  of  which  had  subsequently  accepted  a  potta  from 
the    zemindar,    Hefdj    the    acceptance    of  such    potta  did  not  debar  the     * 
tenant  from  the  right  of  exemption  from  enhancement  to  which  he  was 
entitled  by  reason  of  the  nature  of  his  tenure.    Such  a  potta  may  be  confirmatory 
only,  and  is  not  inconsistent  with  the  presumption  that  a  prior  title  existed  (1). 

SembU. — A  claim  to  exempt  a  tenure  from  enhancement  on  the  ground  that 
it  is  a  ryoti  kadimi  tenure  does  not  fall  within  Regulation  VIU  of  1793, 
8.  51. 

Where  substituted  service  is  resorted  to  under  Regulation  V  of  1812, 
8.  10,  the  Courts  should  take  care  to  be  first  satisfied  that  the  person  who 
ought  to  be  served  personally  is  keeping  out  of  the  way. 

Appeal  from  a  decree  of  the  High  Court  (Steer  and 
E.  Jackson,  JJ.)  dated  the  6th  February  1865  (2). 

This  was  a  suit  brought  by  the  respondent,  under  the  provi- 
sions of  Regulation  Y  of  1812,  to  enhance  the  appellant's  tenure. 
The  suit  was  instituted  in  the  Court  of  the  Principal  Sudder 
Ameen  of  the  24-Fergunnas  on  9th  June  1859,  previously  to 
Act  X  of  1859  coming  into  operation.  The  plaintiff  purchased 
the  zemindari  right  to  the  lands  in  suit  at  a  sale  in  execution 
of  a  decree  of  the  Supreme  Court  of  Calcutta  in  December 
1856.  He  alleged  that  on  the  7th  Jaishta  1266,  or  May  1859, 
after  getting  possession  of  his  purchase,  he  served  a  notice  on 

Present  .*— RiauT  Hon'ble  Sib  James  Ck)LyiLLE,  Sib  Babnes  Peacock,  Sib 
MoNTAQUE  E.  Smith,  Ain>  Sib  Bobebt  P.  Collieb* 

(1)  See  Baradakant  Roy  y.  Chundra  Kumar  Roy^  2  B.  L.  Bi,  P.  C,  1. 

(2)  '2  W.  B.^  Act  X  Bui.,  47. 
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1873       the  appellant  under  Regulation  V  of  1812,  ss.  9  and  10,  to 

fiAMOHUNDBB  atteud  at  the  zemindari  cutcherry,  and  take  a  potta  and  give 

V-  a  kabuliat  for  the  lands  in  suit  which  were  in  appellant's  posses- 

CHUMDBB     sion,  at  certain  rates  mentioned  in  the  notice ;  but  the  appellant 

failed  to  do  so. 

The  defence  to  the  suit  was: — Ist,  that  in  June  1830  the 
appellant  had  received  from  the  then  zemindar  of  the  lands  in 
suit  a  registered  ikrar  and  an  unregistered  potta  fixing  the 
rent,  by  '  which  the  respondent,  as  a  private  purchaser,  was 
bound ;  2ndly,  that  there  was  no  proof  of  service  of  notice  to 
enhance;  and,  3rdly,  that  the  lands  had  been  held  by  the  appellant 
on  a  kadimi  ryoti  tenure  which  had  existed  more  than  twelve 
years  before  the  decennial  settlement,  and  which  was  confirmed 
by  the  above-mentioned  potta.  The  Principal  Sudder  Ameen, 
on  the  29th  June  1863,  decided  in  favor  of  the  respondent,  but 
as  he  held  that  there  was  no  proof  of  service  of  notice,  he  directed 
the  lands  to  be  assessed  at  enhanced  rates  from  the  date  of  his 
decree.  The  Judge  on  appeal,  on  the  18th  June  1864,  affirmed 
the  enhanced  assessment,  but  directed  it  to  run  from  the  date 
of  suit,  holding  that  the  notice  of  enhancement  had  been  duly 
served. 

This  judgment  was  affirmed  on  special  appeal  by  a  Division 
Bench  of  the  High  Court  (Steer  and  E.  Jackson,  J  J.)  on  the 
6th  February  1865,  and  an  application  for  review  of  their  judg- 
ment was  rejected  in  June  of  the  same  year.  The  High  Court 
held  that  the  appellant  having  put  forward  the  potta  as  the 
ground  of  his  title  could  not  afterwards  fall  back  on  his  ancient 
tenure. 

The  defendant  appealed  to  Her  Majesty  in  Council. 

Mr.  Leithj  Q.C.  (Mr,  •/.  H.  W.  Arathoon  with  him),  for  the 
appellant,  referred  to  Regulation  VIII  of  1793,  s.  51  (1),  and 

(1)  Regulation    VIII    o/*  1793    s.  on  him,  although  he  should  himself  be 

51 ; — «» The  followiDg  rules  are  pre-  subject  to  the  payment  of  an  increase 

scribed  to  prevent  undue    exactions  of  yama  to  Government;  except  upon 

from  the  dependent  talookdars: — Firsts  proof  that  he  is  entitled  so  to  do, 

No  zemindar  or    other    actual    pro-  either  bj  the  special  custom  of  the 

prietor  of  land  shall  demand  an  in-  district,  or  bj  the  conditions  under 

increase  from  the  talookdars  dependent  which  the  talookdar  holds  his  tenure. 
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contended  that  it  lay  upon  the  respondent  to  bring  hia  case       }^^^ 
within   some  of  the  conditions  mentioned  therein  in  order  to      "ppJJ^"* 
prove  a  liability  to  enhancement ;  that  the  appellant  had  suffi-     juo^- 
oiently  proved  his  ancient  tenure,  and  was  not  precluded  from     ^"^"" 
the  benefit  thereof  by  reason  of  subsequently  obtaining  a  confir- 
matory potta ;  and  that  no  notice  to  enhance  had  been  personally 
served  as  required  by  Regulation  Y  of  1812,  s.  10. 

Mr.  Cowie,  Q.C.,  and  Mr.  Doyne,  for  the  respondent,  contended 
that  it  lay  upon  the  appellant  to  prove  that  he  held  by  a  tenure 
which  was  exempt  from  enhancement ;  and  that  such  proof  was 
not  afibrded  either  by  the  ihrar  or  the  potta,  which  latter  had 
been  found  by  both  Courts  in  India  to  be  spurious,  or  by  any 
evidence  anterior  to  those  documents. 

The  judgment  of  their  Lobdships  was  delivered  by 

Sir  M.  E.  Smith. — This  was  a  suit  brought  by  Romesh 
Chunder  Dutt,  who  claimed  to  be  the  zemindar  of  a  zemindari 
called  Lot  Porooe,  his  title  resting  upon  a  purchase  at  a  sale 
by  a  Master  of  the  late  Supreme  Court,  under  a  decree  by 
which  the  zemindari  was  ordered  to  be  sold  in  a  suit  by  the 
mortgagee.  The  present  suit  was  brought  to  enhance  the  rent 
of  the  appellant,  treating  his  tenure  as  one  in  which  the  rent  was 
enhanceable.  Bomesh  Chunder  Dutt,  as  purchaser  at  the  sale 
to  which  reference  has  been  made,  can  have  no  higher  title  to 
enhance  the  rent  than  he  would  have  had  if  he  had  been  a 
purchaser  from  the  former  zemindar.  The  sale  was  not  for 
Government  revenue,  and  the  title  of  the  purchaser  under  it 
was  no  higher  or  better   than  it  would  have  been  under  a 


or  that  the    talookdar,  bj  receiving  actual  proprietor  of  land,  exacts  more 

abatements  from  his^V/ma,  has  subjected  from  a  talookdar  than  he  has  a  right 

himself  to  the  payment  of  the  increase  to,  the  Court  shall  adjudge  him  to  paj 

demanded,   and  that  the    lands    are  a  penalty  of  double  the  amount  of 

capable  of  affording  it.  such  exaction,  with  all  costs  of  suit, 

*'  Secondy    If,    iu  any  instance,   it  to  the  party  injured,*' 
be  proved  that  a  zemindar,  or  other 
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1878       conveyance  direct  from  the  zemindar.    Therefore^  the  question 
Bamchundkb  comes  to  this,  whether  the  respondent,  as  zemindar,  had,  as 
tr.         against  the  defendant  in  the  suit,  the  right  to  enhance  the  rent. 
CHCTHDBB        Thc  defeucc  made  to  the  suit  is,  first,  that  there  was  no  notice 
to  enhance,  upon  which  some  observations  will  hereafter  be  made; 
but  the  principal  defence  is  that  there  was  no  right  to  enhance, 
based  upon  the  contention  that  the  lands  of  the  defendant  were 
held  on  kadimi  ryoti  tenure.     It  was  further  alleged  that  that 
tenure  had  been  confirmed  by  a  former  zemindar  by  the  grant 
of  a  potta  which,  as  it  was  said  on  the  part  of  the   defendant, 
was  confirmatory  only,  and  not  a  new  grant.     But  the  found- 
ation of  the  ciise  which  has  been  put  forward  to  exempt  this  land 
from  an  enhanced  rent  is  that  it  was  held  on  a  kadimi  tenure 
which  had  existed  more  than  twelve  years  before  the  decennial 
settlement. 

The  first  question  which  arises  is  upon  whom  the  onus  of 
proof  lies?  Mr.  Cowie  contended  that  upon  the  general 
principle  running  through  the  relations  of  landlord  and  tenant 
in  Bengal,  the  liability  to  enhancement  was  the  rule,  and  that 
those  who  sought  to  escape  enhancement  must  prove  their 
exemption.  On  the  other  hand,  it  was  said  by  Mr.  Leith  that 
this  case  fell  within  s.  51  of  Regulation  VIII  of  1793,  and  that 
it  lay  upon  the  zemindar  to  bring  the  case  within  some  of  the 
conditions  mentioned  in  that  section.  Their  Lordships  are 
disposed  to  think  that  this  claim  to  exemption,  being  rested  upon 
the  ground  that  the  tenure  wds  a  ryoti  kadimi  tenure,  does  not 
fall  within  the  51st  section,  which  relates  to  dependent  talook- 
dars,  properly  so  called ;  and  they  are  not  prepared  to  affirm 
what  was  said  by  the  Judges  in  the  case  to  which  reference  has 
been  made — Rajkishen  Roy  v.  Bydonath  Nundee  (1).  It  is 
there  stated : — "  We  think  the  analogy  of  the  law,  s.  51,  extends 
to  kt^dimi  ryots,  which  the^  defendants  are."  Now,  arguments 
from  analogy  may  arise  where  a  principle  of  law  is  involved ; 
but  where  the  Courts  are  dealing  with  the  positive  enactments 
of  a  Statute,  reasons  founded  upon  analogies  are  scarcely 
applicable.  However,  assuming  in  this  case  that  it  lay  upon 
the  defendant  in  the  suit  to  establish  his  claim  to  exemption, 

(1)  S.  D.  A.  Kep.,  1858,  902. 
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their  Lordships  have  come  to  the  conclusion   that    he    has        1878 
sustained  the  burden  of  proof  cast  upon  him^  and  established  a  Kamchuhdbb 
case  which  entitles  him  to*  be  exempted  from  enhancement.  »- 

JnORRS- 

The  earUest  evidence  which  has  been  given  is  the  proof  of     c«usDKa 
certain  receipts  for  rent^  of  a  date  as  long  ago  as  the  year  177 L 
There  are  receipts  of  that  year  which  show  that  some  of  these 
lands  were  held  by  ryots  at  that  date^  paying  the  identical  rent 
which  has  ever  since  been  paid — that  is^  upwards  of  a  century. 
These  receipts^  however,  cover  a  part  only  of  the  lands  in 
question,  viz.^  the  lands  in  B'ashoodebpore ;  and  there  are  lands 
in  three  other  mauzas  which  are  not  included'  within  them. 
With  regard,  however,  to  these  lands  they  are   all  included  in 
a  Jamabandi  made  as  early  as  the  year  1783 ;  apparently  for 
the  purposes  of  the  decennial  settlement,  which  took  place 
about  1790.     That  jamabandi,  made  seven  years  only  before 
the  decennial  settlement,  may  not  be  suffixsient  in  itself;  it  does 
not  afford  direct  evidence  in  itself  to  satisfy  the  requirements 
of  the  law,  that  to  escape  enhancement  there  should  have 
been  a  fixed  rent  for  more  than  twelve  years  before  the  decennial 
settlement.     But  at  the  distance  of  time  at  which  we  are  now 
arrived  from  the  date  of  that  settlement,  it  becomes  absolutely 
necessary,  for  the  purposes  of  justice  and  equity,  that  presump- 
tions should  be  made.     It  may  -  be  that  the  jamabandi  alone 
would    be   insufficient    to    found    a    presumption    that    these 
tenures  were  ancient  tenures,  and  that  this  rent  had  existed 
for  twelve  years  before  the  decennial  settlement.     But  this  case 
does   not  rest   upon    the  Jamabandi  alone.     The   subsequent 
evidence  which  has  been  giren  in  the  cause,  supports  very 
strongly  the  presumption  that  these  tenures  were  ancient  at  the 
time  of  the  settlement ;  how  ancient,  it  is  impossible  to  say. 
It  seems  that  the  lands  now  held  by  the  defendant  had  been 
divided  into  small  jotes  or  holdings,  and  had  been  held  by 
numerous  tenants,  whose  names  are  found  in  the  old  receipts 
and  the  jamabandi  to  which  reference  has  been  made,  and  the 
rents  there  appearing  are  the  same  which  have  ever  sk^ce  been 
paid.     These  tenants  from  time  to  time  sold  their  jotes,  and  they 
were  purchased  by  a  gentleman  of  the  name  of  Tara  Chand 
Bundhopadhya,  to  the  extent    of   236    bigas.     Tara  Chand 
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^ws liaTing  thus  acquired  the  property,  sold  it  to  those  under  whom 


Bamchuhdbk  the  present  defendant  claims,  and  at  the  time  of  that  sale  some 

,   V-  transactions  took  place  between  Tara  Chand  and  the  purchaser. 

CHUMUBB     to  which  the  zemindar  was  a  party.     Their  Lordships  are  of 

opinion  that  those  transactions  in  the  strongest  way  confirm  the 

presumption  that  the  lands  at  that  time  were  held  under  an 

old  tenure. 

It  appears  that  Eshan  Chunder  Chuttopadhya,  who  was  then 
the  zemindar,  had  become  surety  for  Tara  Chand,  and  that  in 
order  to  relieve  himself  from  the  consequences,  and  also  to 
obtain  payment  of  Bs.  1,000  which  Tara  Chand  owed  to 
him,  he  became  '^the  medium,*'  as  he  himself  says  in  his 
ikrar,  of  the  sale  from  Tara  Chand  to  Bam  Chunder  Dutt. 
But  before  that  sale  took  place,  there  were  some  disputes 
respecting  the  property  and  the  rent ;  and  it  was  to  show  his 
acquiescence  in  the  sale,  and  to  prove  that  all  those  disputes 
were  at  an  end,  that  Eshan  Chunder,  the  zemindar,  gave  an 
ikrar  or  agreement  to  Bam  Chunder  Dutt,  the  purchaser. 

This  ihrar  bears  date  the  27th  Magh  1238  (8th  February 
1832);  it  was  registered  on  the  25th  November  1832;  and  its 
terms  are  most  important.  The  zemindar  refers  to  his  having 
given  security,  and  that  Bam  Chunder  Dutt  had  become  the 
purchaser  of  the  tenures  by  ten  deeds  of  sale  for  a  consideration 
of  Be.  10,078  ;  that  he  had  himself  obtained  Bs.  1,000  in  satis- 
faction of  the  money  due  to  1dm,  and  had  been  relieved  from 
the  liability  which  he  was  under  as  surety  of  Tara  Chand. 
Then  the  most  important  part  follows.  The  ikrar  says : — ^'  But 
a  dispute  about  mutation  of  names  having  arisen  between  you 
^  and  ourselves,  you  filed  a  petition   against   us  in   the   Civil 

Court  of  Zilla  'Hawaii  Shahr'  (suburbs  of  the  town  of) 
Calcutta,  and  a  perwanna  was  issued  calling  for  an  answer  from 
us.  Thereupon  we  gave  a  potta  to  you,  after  settling  the 
rents  according  to  the  jamabandi,  by  mutation  of  names.'' 
When  the  zemindar  refers  to  settling  the  rent  according  to  the 
jamabandi,  he  was  aware  of  the  conveyances  which  had  been 
made  by  Tara  Chand  to  Bam  Chunder;  conveyances  which 
describe  not  an  ordinary  holding  of  a  ryot,  but  something  much 
more, — a  tenure  which  was  of  value,  and  hereditary. 


I. 


V. 

JUGHRS- 

CHUNDBR 

DctT, 
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The  deeds  of  sale  are  set  out^  and  are  all  substantially  to  the  1873 
sune  effect  In  the  part  which  relates  to  the  sale  there  are  Bamchuhdbk 
these  words : — *'  I  sell  to  you  the  said  lands  for  a  consideration 
of  Rs.  2,255,  which  have  been  received  by  me  in  full  and  in 
cash.  You  taking  possession  of  these  lands  in  the  manner  held 
by  me,  and  causing  your  name  to  be  entered  in  the  zemin- 
dar^s  sarrishta  by  expunging  my  name,  and  paying  the  rents 
according  to  the  jamabandi,  continue  to  enjoy  them  happily, 
heir  after  heir.  The  power  to  sell  those  lands,  or  give  away  in 
gift,  rests  with  you."  These  were  deeds  to  which  the  zemindar 
was  privy.  He  was,  therefore,  aware  that  the  sale  was  of  a 
tenure  which  was  to  be  held  by  the  purchaser  and  his  heirs, 
heir  after  heir,  at  rents  according  to  the  jamabandi;  not  any 
new  rents,  but  rents  according  to  the  jamabandi  of  1783, 
under  which  the  decennial  settlement  had  been  made.  Now, 
with  the  knowledge  of  those  conveyances,  the  zemindar,  in  his 
ikrar,  says  this : — "  Thereupon  we  gave  a  potta  to  you,  after 
settling  the  rents  accordiug  to  the  jamabandi  by  mutation 
of  names."  Why  should  he  have  acceded,  in  the  year  1831, 
to  a  settlement  .of  rents  according  to  the  old  jamabandi  of 
1783,  if  there  had  been  at  that  time  a  power  on  his  part  to 
enhance  ?  A  very  long  time  bad  elapsed  since  the  settlement, 
and  it  can  hardly  be  supposed  that  the  value  of  the  lands  had 
remained  the  same.  There  is  also  the  strong  fact,  which  was 
brought  to  his  knowledge,  that  the  large  sum  of  upwards  of 
Rs.  10,000  had  been  given  for  these  very  lands,  which,  upon 
the  hypothesis  of  the  respondent,  must  have  been  immediately 
afterwards  enhanceable  by  the  zemindar  himself. 

Their  Lordships  think  the  above  transaction,  evidenced  by 
the  ikrar  and  the  deeds  of  sale,  affords  very  strong  evidence  of 
an  acknowledgment  on  the  part  of  the  zemindar  that  the  lands 
were  held  as  ancient  tenures.  Reference  is  made  by  this  ikrar 
to  a  potta ;  and  there  can  be  no  doubt  that  a  potta  of  some 
kind  was  executed  at  that  time  by  the  zemindar.  Well,  the 
appellant  has  produced  a  potta  which,  he  says,  is  that  which 
was  granted,  and  on  the  face  of  it,  it  certainly  accords  with  the 
ikrar,  and  with  the  rest  of  the  evidence  in  the  case ;  and  if  this 
be  an  old  tenure,  this  potta  is  entirely  consistent  with  it.    Con* 
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187S  firmatorj  pottas  are  common  in  India ;  and  this  potta^  if  it 
BAMCHU9DBB  reallv  was  made  in  the  terms  of  that  produced  by  the  appellant^ 
9.  must  be  t^en  to  be  confirmatory  of  the  tenure  which  then 
CHUNDBR    existed* 

But  it  was  said  that  this  potta  is  not  genuine,  and 
undoubtedly  the  Courts  below,  the  Principal  Sudder  Ameen  and 
the  Zilla  Judge,  hare  so  found.  It  is  not  usual,  and  certainly 
it  is  not  the  desire  of  their  Lordships,  to  interfere  with  the  con- 
current findings  of  the  Courts  below  upon  a  question  of  fact, 
where  the  case  depends  •entirely  upon  such  a  question;  but 
where  it  becomes  necessary,  in  the  course  of  an  appeal  involv- 
ing other  questions,  for  their  Lordships  to  consider  all  the 
evidence,  it  may  be  essential  that  they  should  decide  for  them- 
selves whether  a  particular  document  is  a  genuine  one,  or  a 
particular  fact  exists  one  way  or  the  other,  for  the  purpose  of 
satisfactorily  disposing  of  the  appeal.  Their  Lordships  desire 
to  say  with  regard  to  this  potta  that  they  are  not  fully  satisfied 
with  the  reasons  on  which  it  was  rejected  by  the  Courts  below. 
They  cannot  but  think  that  great  weight  is  due  to  the  evidence 
of  the  zemindar,  Eshan  Chunder ;  for  although  he  was  unable 
from  his  blindness  to  see  liie  document,  yet  when  it  was  read 
over  to  him,  he  gave,  without  hesitation,  his  opinion  that  it  was 
the  potta  he  had  granted.  It  was  an  important  potta,  not 
likely  to  have  escaped  his  recollection ;  and  whether  he  recol- 
lected all  the  terms  of  it  or  not  is  immaterial,  when  he  had  the 
impression  on  his  mind,  if  he  is  speaking  the  truth,  that  he  had 
granted  a  confirmatory  potta  of  the  maurasi  rights  of  the 
tenants.  However,  their  Lordships  are  of  opinion  that,  even 
without  the  potta,  the  evidence  is  suflicient  to  support  the 
contention  on  the  part  of  the  appellant,  namely,  that  these  were 
old  tenutes  in  the  nature  of  kadimi  tenures  existing  more  than 
twelve  years  before  the  decennial  settlement,  and  therefore  not 
liable  to  enhancement  on  the  part  of  the  zemindar. 

With  regard  to  the  26  bigas  not  included  in  the  deeds  of 
sale  from  Tara  Chand,  their  Lordships  think  that  the  evidence 
proves,  without  the  aid  of  these  deeds,  that  they  were  kadimi 
tenures  of  the  same  nature  as  those  on  which  the  larger  quantity 
was  held. 
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With  regard  to  the  judgment  on  the  special  appeal,  their  1873 
Lordships  find  that  the  High  Court  did  not  go  into  the  evidence  Ramghundxk 
te  ascertain  whether  there  was  an  ancient  tenure^  which  might  v- 
establish  freedom  from  enhancement^  although  the  potta,  which  oRUNDsa 
the  Courts  below  bad  declared  not  to  be  proved,  had  never 
existed.  No  doubt,  the  High  Court  was  limited  on  the 
special  appeal  to  the  consideration  of  the  law;  they  were 
obliged  to  assume  that  the  potta,  which  had  been  found  not  to 
be  genuine,  was  a  document  which  could  confer  no  title.  But 
thej  appear  to  have  founded  their  judgment  upon  the  assumption 
either  that  the  case  had  been  put  upon  the  potta,  and  that  no 
other  case  had  been  made,  or  that  Bam  Chunder  Dutt  by  accept- 
ing a  potta  had,  as  it  were,  attorned  to  the  zenundar  under 
that  potta,  and  acknowledged  that  he  had  no  older  title.  Their 
Lordships  think  that  is  not  the  correct  view.  They  have  already 
said  that  in  their  opinion  a  potta  may  be  a  confirmatory  grant 
only,  and  that  there  is  nothing  in  accepting  such  a  grant  incon- 
sistent with  the  presumption  that  a  prior  title  existed.  It  seems 
to  have  scarcely  been  a  sufficient  reason  for  not  going  into  the 
early  title  that  Bam  Chunder  Dutt  had  taken  a  potta,  the 
terms  of  which  the  High  Court  were  unable  to  ascertain. 

Upon  these  grounds  their  Lordships  think  that  the  judgments 
of  the  Courts  below  must  be  reversed. 

The  conclusion  at  which  their  Lordships  have  arrived  upon 
the  right  to  enhance,  renders  it  unnecessary  to  determine  whether 
the  notice  was  properly  served  or  not.  It  appears  that  the 
Principal  Sudder  Ameen  and  Zilla  Judge  differed  upon  that 
point,  the  first  Judge  finding  that  the  notice  was  not  well  served, 
the  second  that  it  was.  Their  Lordships  desire  to  say  that  they 
have  great  doubt  whether  the  evidence  sufficiently  shows  that 
the  notice  was  properly  served.  If  it  had  been  necessary 
to  determine  that  point,  the  evidence  must  have  been  narrowly 
looked  at  to  see  if  any  presumption  could  have  been  raised 
that  Bam  Chunder  Dutt  was  keeping  out  of  the  way  at  the 
time  that  it  was  attached  to  his  door.  Their  Lordships  are  of 
opinion  that  in  cases  of  substituted  service,  that  is,  service 
substituted  for  the  personal  service  which  the  Statute  requires 
wherever  it  is  practicable,  the  Courts  should  take  care  to  be 
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1878       satisfied  that  the  condition,  on  which  alone  substituted  service 


V. 

JUOHBS- 

CHUNDBR 

DUTT. 


Samchuudbr  is  good,  ezists,  namely,  that  the  person  who  ought  to  be  served 
personally  is  keeping  oat  of  way.  It  will  not  be  sufficient  to 
show  that  the  notice  has  been  attached  to  the  door,  unless 
the  condition  which  renders  such  a  mode  of  service  good  has 
been  first  established  to  the  satisfaction  of  the  Court 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty 
to  reverse  the  decrees  of  the  Courts  below,  and  to  direct 
that  the  suit  should  be  dismissed,  and  that  the  appellant  should 
have  his  costs  iu  the  Courts  in  India  and  of  this  appeal. 


Appeal  allowed. 


Agent  for  the  appellant :  Mr.  Wilson. 


Agents  for  the  respondent:  Messrs.  Barrow  and  Barton. 


•PC. 

1873 
March  28. 


RAJA  FIRTHEE  SINGH  (DmnmAirr)  v,  RANI  RA JKOOER  aUat 

RANI  SIBGOWAR  (Flairtivf.) 

[On  appeal  from  the  High  Court  of  Judicature,  North- Western  Piroyuices.] 

Hindu  Law —  Widaw'^Maintenanee — Rendenet —  VwchasHiy, 

A  Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband's  family 
house;  and  she  does  not  forfeit  her  right  to  maintenance  out  of  her  husband's 
estate  by  going  to  reside  elsewhere,  unless  she  leaves  her  husband's  house  for 
the  purpose  of  unchastity,  or  for  any  other  improper  purpose. 

Arrears  of  maintenance  may  be  awarded. 

This  suit  was  brought  in  the  Court  of  the  Subordinate 
Judge  of  Agra,  in  November  1868,  by  the  respondent, 
the  fourth  widow  of  Baja  Petuinber  Singh,  against  her  late 
husband's  adopted  son,  who  was  also  his  sole  heir  and  the 
general  devisee  and  administrator  under  his  will.  She  claimed 
Bs.  23,000  as  arrears  of  muutenance,  and  also  future  maintenance 


*  Present  ;*-Sis  J.  W.  Golvile,  Sib  B.  Feaoock,  Sib  MomrAaus  E.  jSmith, 

▲ND  Sib  fiOBSBT  P.  COLLIBB, 
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at  the  rate  of  Rs.  250  per  mensem ;  the  husband's  property       i878 

heixkg  estimated  at  two  lakhs  a  year.     The  claim  was  based  on  R^^^a  Pirthbx 

the  general  Hindu  law^  and  also  upon  the  terms  of  the  husband's         v. 

"will^  which  however  did  pot  specify  any  amount  for  maintenance^    rajkookb. 

but  merely  directed  that  the  Banis  should  be  supplied  after 

bis  death;  as  formerly ^  with  necessary  provision  for  life*  and  all 

other  expenses,  such  as  charities,  which  it  was  directed  should 

be  rather  increased  than  diminished.     The  Baja  died  in  1845.' 

The  manager  under  his  will  fixed  and  continuously  paid  Bs.  150 

a  month  as  maintenance-money  to  each  of  the  four  Banis.     The 

appellant,  when  he  came  of  age,  in  1853,  confirmed  that  arrange* 

inent.     But  in  1861,  the  respondent  quitted  her  late  husband's 

family  house,  and  went  to  reside  with  certain  relatives  of  her 

own,  and  for  seven  years  thereafter  received  no  maintenance 

either  from  the  appellant  or  from  her  husband's  estate. 

The  defence  was,  that  in  so  quitting  the  family  house,  the 
respondent  aeted  contrary  to  the  provisions  and  intention  of  the 
will  and  to  the  family  custom.  The  will,  however,  was  silent 
on  the  point  of  residence,  though  it  directed  that  the  Banis  should 
be  treitted  with  observance  and  respect.  Charges  of  unchastity 
were  made  by  the  appellant,  but  were  subsequently  abandoned. 
The  Subordinate  Judge  by  his  decree  in  the  suit  in  December 
1869  fixed  the  rate  of  maintenance  at  Bs.  150  a  month,  and  pro* 
vided  accordingly  both  for  arrears  and  for  future  maintenance. 
The  High  Court  (Turner,  C.J.,  and  Spankie,  J.);  on  the  4th 
May  1870,  affirmed  that  decree,  fixing  however  Bs.  200  as  the 
proper  rate  at  which  the  maintenance  should  be  assessed  (1). 

The  defendant  appealed  to  Her  Majesty  in  Council. 

Mr.  Leithf  Q.C.  (Mr.  «7.  Arathoon  with  him),  for  the  appel* 
lant,  contended  inter  alia  that  there  was  not  on  the  evidence  any 
justification  for  the  respondent  leaving  her  husband's  house,  and 
that  such  act  was  a  violation  of  her  duty  as  a  Hindu  widow,  and 
barred  her  right  to  maintenance;  see  Colebrooke's  Digest, 
Bk.  Y,  V.  481 ;  1  Macnaghten's  Hindu  Law,  p.  104  ;  Elberling, 
8.  167,  p.  75  ;  Dayakrama  Sangraha,  Ch.  i,  s.  2,  v.  4;  Sir  F. 
Macnaghten's  Cons,  of  Hindu  Law,  p.  62. 

(1)  2  Allahabad  H.  C,  170. 
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^^^  Mr.  Grady ^  for  the  respoiident;  contended  that,  notwithstand* 

*^gj^'J*J""ing  her  departure  from  her  husband's  house,  she  had  a  charge 

^'         upon  his  estate  for  her  maintenance*aIlowance  and  other  expenses. 

Bajkookk.    He  cited  Cossinauth  Bysack  v.  HurroBoondery  Dossee  (1),  Oma 

Debea  v.  Kishen  Munee  Debea  (2),  and  Seebosunderee  Dossee  t. 

Kistokissore  Neoghy  {Z)y  in  YfhXi^i  case  it  was  referred  to   the 

Master  to  settle  the  account  of  maintenance  from  the  husband's 

death,  Jadumani  Dossee  v.  Kheytramohan  Shil  (4),  a  decision 

which  proceeded  upon  a  judgment  of  the  Privy  Council,  and  the 

opinion  of  the  pundits  in  the   case  first  cited.    The  Ramnad 

case  (5),  and  Shurno  Moyee  Dassee  v.    Gopal  Lall  Doss  (6); 

and  Shamachurn  Sircar's  Vyavastha  Darpana   (2nd  Edit,  pp. 

45,46,47.) 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  B.  Peacock. — This  was  a  suit  brought  by  Rani  Bajkooer 
against  Raja  Pirthee  Singh  to  recover  arrears  of  maintenance,  and 
also  to  have  a  decree  for  future  maintenance.  Baja  Pirthee  Singh 
was  the  adopted  son  of  Baja  Petumber  Singh,  and  the  plaintiff 
was  the  fourth  or  youngest  of  the  four  widows  left  by  the  late  Raja. 
The  Subordinate  Judge  gave  a  decree  in  faror  of  the  plaintiff, 
which  was  appealed  to  the  High  Court,  who  supported  that 
decision  and  increased  the  amount  of  maintenance  awarded  by  it 
From '  that  decision  there  is  an  appeal  to  Her  Majesty  in 
Council,  which  we  now  have  to  consider. 

The  defence  set  up  by  the  adopted  son  was  that  the  plaintiff 
had  been  provided  with  maintenance  so  long  as  she  lived  with 
the  family  of  her  deceased  husband,  but  that  she  had  quitted 
his  house  for  improper  purposes.  He  says — '^  The  defendant 
provided  the  plaintiff  with  maintenance  so  long  as  she  remained 
in  Ava''  (that  was  the  family  house),  ^^  according  to  the  family 
custom.  In  186 1,  the  plaintiff,  disregarding  her  husband's  honor^ 
^  left  for  Kotah  with  Bholanath,  contrary  to  the  terms  of  the  will 
and  the  family  custom,  and  became  an  abandoned  character. 

(1)  2  Mori.  Dig.,  198;    and  in  the    (8)  2  Tay.  &  Bell,  190. 

P.    C,    Clarke*s  Add.   Ga.,   91,    and    (4)  Yjravastha  Darpana,  364. 
Morton's  Rep.,  85.  (5)  12  Moore*a  I.  A.,  397. 

(2)  7  Sel.  Rep.,  270.  (6)  Marsh.,  497. 
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This  being  so,  she  has  lost  her  right.     Even  after  this  the        1878 
defendant,  to  avoid  scandal  and  to  oblige  her,  and  relying  on  Kaja  Pirthm 
her  promise  that  she  would  no  more  let  Bholanath'have  any         «. 
access  to  her,  allowed  her  lodgings  at  Durriyapur,  and  regularly    Bajkoosb. 
took  care  of  her  maintenance.     The  plaintiff's  claim  for  mainte- 
nance prior  to  the  institution  of  the  suit  is  therefore  illegal, 
and    her    claim  for  interest  is  also  illegal,  the  payment    of 
which   was   never   stipulated.     The   plaintiff  has  nevertheless 
not  parted  with  Bholanath,  i.e.,  she  has  continued  to  act  and 
behave  contrary  to  her  promise,  disregarding  the  honor  and  • 

cuQtom  of  the  family,  and  has  not  left  off  her  former  bad  habits. 
She  has,  therefore,  no  right  under  the  Hindu  law  to  have  a 
maintenance  fixed  for  her  for  the  future."  Now,  that  defence 
on  the  part  of  the  defendant  has  not  been  proved,  and  has 
been  very  properly  given  up.  The  plaintiff  alleged  that  some 
dispute  arose  between  her  and  the  elder  widow  with  regard  to 
her  jewels  which  she  did  not  make  out ;  and  she  has  not  made 
out  any  cause  for  leaving  the  residence  of  her  late  husband  any 
more  than  the  defendant  has  made  out  his  defence.  The 
question,  therefore,  comes  to  this, — whether  a  Hindu  widow 
loses  her  right  to  maintenance  by  reason  of  her  leaving  her 
husband's  house,  provided  she  does  not  leave  for  the  purposes 
of  unchastity  or  for  any  other  improper  purpose. 

Several  cases  have  been  cited  upon  this  point,  and  it  will  be 
as  well  to  refer  in  the  first  instance  to  a  case  which  was  decided 
by  the  Privy  Council,  as  that  is  one  of  the  highest  authority. 
That  was  a  suit  by  Cossinquth  Bysach  v.  Hurrosoondery 
Doisee  (1)  which  was  tried  in  the  Supreme  Court  in  Calcutta, 
in  which  the  Chief  Justice,  Sir  Edward  Hyde  East,  gave 
judgment  The  question  was  put  to  the  pundits,  whether  a 
widow  was  deprived  of  her  property  upon  the  ground  of  her 
having  left  her  deceased  husband's  residence.  Sir  Edward 
Hyde  East  says : — '^  Upon  the  last  ground  of  error  the  pundits 
have  uniformly  answered  that  the  widow  was  not  boimd  to 
live  with  her  husband's  relatives^  The  eighth  question  put 
by  the  Court  to  their  pundits  was : — If  a  widow  from  a  just 

(I)  2  Mori.  Dig.,  198 ;  and  in  the  P.  C,  Glarke*s  Add.  Ca.,  91,  and 

Morton*!  Bep.,  85, 

S2 
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1878       cause  cease  to  reside  in  the  family  of  her  husband^  does  ehe 
Haja  PiBTHSBthereby  forfeit  her  right  of  succession  to  her  deceased  husband'a 
«"•         estate  ?    ^.  If  a  widow,  from  any  other  cause  but  for  unchaste 
jujkoobb.   purposes,  cease  to  reside  in  her  husband's  family,  and  take  up 
her  abode  in  the  family  of  her  parents,  her  right  would  not  be 
forfeited/'    He  certainly  goes  on  to  say :  "  Here  there  was  a  good 
cause  at  the  time,  namely,  the  extreme  youth  of  the   wife, 
and   no   pretence   was    made    of  the  prohibited    cause."     It 
was  alleged  that,   having  left  the  residence  of  her  deceased 
•  husband,  and  having  refused  to  reside  with  the  family,  she 

did  not  forfeit  the  property  which  she  had  taken.     That  case 
was  appealed  to    Her  Majesty  in  Council,  and  was  decided 
on  the  24th  June  1826.     The  opinion  of  the  Judidal  Committee 
was  delivered  by  Lord  Gifford.    He  says  : — '"  With  respect  to 
the  last  supposed  ground  of  error  in  this  decree  which  was 
assigned  by  the  appellants,  namely,  that  it  was  not  ordered  by 
either  of  the  decrees  that  Hurrosoondery  Dossee  should  reside 
with,  or  under  the  care,  protection,  and  guardianship  of  the 
appellants,  who,  as  the  surviving  brothers  of  Bissonauth  Bysack, 
were  alone  entitled  to  have  the  oare,  protection,  and  guardian- 
ship of  his  widow,  the  pundits  appeared  to  be  unanimous  in  the 
opinion  that  a  Hindu  widow  is  not   bound  to   live  with  her 
husband's  relatives."    That  is  the  principle  laid  down.     Then 
says  his   Lordship : — '^  I  will  read  the  answer  to  the  eighth 
question  pat,  which  will  explain  what  the  Hindu  law  is  upon  the 
subject,  and  in  that  it  appears  the  other  pundits  who   were 
called  in  agreed,  or  at  least  they  expressed  no  objection  to  the 
opinion  pronounced.     The  question  put  is  this : — *  If  a  widow 
from  a  just  cause  ceases  to  reside  in  the  family  of  her  husband, 
does  she  thereby  forfeit  her  right  of  succession  to  her  deceased  hus- 
band's estate  ? '  The  answer  is  :-^*  If  a  widow,  from  any  other  cause 
but  unchaste  purposes,  ceases  to  reside  in  her  husband's  family, 
and  takes  up  her  abode  in  the  family  of  her  parents,  her  rights 
would  not  be  forfeited.'  "    Then  his  Lordship  goes  on  to  say : — 
^'  Now,  it  was  not  pretended  in  this  case  that  she  had  removed 
from  the   protection   of   her    husband's    family    for   unchaste 
purposes.  She  was  only  of  the  age  of  fourteen  years  at  the^  death 
of  her  husband.     His  brothers  were  young  men,  and  she  thought 
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it  more  prudent  and  decorous  to  retire  from  their  protection/and        ift78 
live  with  her  mother  and  her  family  after  the  husband's  deaths  Baja  Pirthbb 
Therefore  it  appears  quite  clear  from  the  answers  given  by  the  «. 

pandits  that  she  did  not  forfeit  the  right  of  succession  to  her  iujkoobb. 
husband's  estate  on  account  of  removing  from  the  brothers 
of  her  late  husband ;  that  they  had  no  right  to  insist  upon  her  ' 
not  withdrawing  from  them  in  order  to  put  herself  under  the 
protection  of  her  mother ;  and^  therefore^  there  appears  to  be 
no  foundation  to  that  extent  for  the  appeal."  The  reasons  given^ 
that  she  was  only  of  the  age  of  fourteen  years  at  the  death  of  her 
husband,  and  that  his  brothers  were  young  men,  do  not  appear 
to  be  the  reasons  upon  which  that  decision  was  founded.  It 
was  merely  pointed  out,  as  their  Lordships  understand  the 
judgment,  for  the  purpose  of  showing  that  the  widow  was  not 
removing  from  her  husband's  house  for  unchaste  or  improper 
purposes. 

It,  therefore,  appears  that  a  Hindu  widow  is  not  bound  to 
reside  with  the  relatives  of  her  husband  ;  that  the  relatives  of 
her  husband  have  no  right  to  compel  her  to  live  with  them ;  and 
that  she  does  not  forfeit  her  right  to  property  or  maintenance 
merely  on  account  of  her  going  and  residing  with  her  family,  or 
leaving  her  husband's  residence  from  any  other  cause  than 
unchaste  or  improper  purposes. 

That  decision  is  quite  in  accordance  with  the  vyavasthas  which 
are  quoted  by  Shamachurn  Sircar  in  his  book  called  Vyavastha 
Darpana.  At  p.  370,  Vyavasthas  Nos.  199  and  200  are  thus 
stated  :-*'^  Should  a  woman  without  unchaste  purposes  quit  the 
family  house,  and  live  with  her  parents  or  other  relations,  yet  still 
she  is  entitled  to  maintenance.  The  widow,  however,  is  not 
entitled  to  maintenance  by  residing  elsewhere  without  a  just 
cause,  if  she  was  directed  by  her  husband  to  be  maintained  in  the 
family  house."  The  husband  in  this  case  left  a  will,  but  he  did 
not  impose  any  condition  upon  either  of  his  widows  to  reside  in 
his  family  house  after  his  death.  He  wrote  a  letter  to  the 
Collector,  in  which  he  stated  that  he  did  not  wish  that  his 
widows  should  have  the  management  of  his  property,  and  put  the 
property  into  the  hands  of  a  mooktear,  because,  he  said,  it  was  of 
importance  to  maintain  the  reputation  of  his  family.    But  it  is  no 
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^^^        more  than  any  other  HindH  gentleman  would  desire^  that  after  his 

^^  SiKo J""  ^^^^  ^^  property  should  not  be  jeopardized,  that  the  reputation 

^^•^^       of  his  widows  should  be  maintained,  and  that  they  should  not 

Bajkookb.    destroy  the  reputation  of  his  family  by  destroying  the  reputation 

of  themselves. 

It  has  been  held  that  the  Hindu  law  does  not  require  a 
Hindu  widow,  for  the  purpose  of  maintaining  her  reputation, 
necessarily  to  live  with  her  husband's  relatives.  She  does  not 
injure  her  reputation  by  living  with  her  own  mother  or  her 
own  father.  It  is  laid  down  as  a  rule  of  law  that  she  is  not  bound 
to  live  with  her  husband's  relatives.  The  decision  of  the  Privy 
Council  was  quite  in  accordance  with  those  texts  of  the  Hindu 
law  referred  to  by  Shamachum  Sircar. 

In  the  case  of  Shibasundari  Dasi,  the  widow  of  Golackchun- 
der,  cited  in  Baboo  Shamachum  Sircar's  book  at  page  381,  in 
which  Sir  Lawrence  Peel  delivered  a  judgment,  it  appeared 
that  Shibasundari  Dasi,  widow  of  one  Golackchunder,  who  died 
during  his  father  Bammohan's   lifetime,  voluntarily  left  the 
family  house  (^^  voluntarily,"  that  is  to  say,  without  any  cause 
except  her  own  will  and  desire),  and  sued  the  defendants,  who 
were  the  surviving  sons  and  representatives  of  the  other  sons 
of  Bammohan,  for  separate  maintenance :   a  verbal  reference  had 
been  made  to  three    respectable  Hindus,   Kashinath   MaUik, 
Gobindachunder  Banerjea,  and  Bammohan  Neoghi,  who  awarded 
Bs.  12   per  month  as   sufficient   allowance  to  her,    she  being 
allowed  apartments  in  the  family  house,  and  food.     Sir  Lawrence 
Peel  said : — '^  We  think  she  is  entitled  to  a  separate  maintenance. 
The  words  ^  food  and  raiment'  being  too  vague  and  ambiguous  an 
expression,  we  must  refer  it  to  the  Master  to  inquire  and  report 
whether  the  amount  offered  was  just  and  proper  with  reference 
to  her  situation  in  life."  Then  in  another  case : — '^Srimati  Mando- 
dari  Debi,  the  eldest  of  the  two  widows  of  Tilakram   Pakrasi, 
a  Hindu  native  of  Bengal,  filed  a  bill  against  his  son,  praying 
that  defendant  ^  may  set  forth  a  full,  true,  and  perfect  account  of 
the  property,  and  may  be  compelled  by  a  decree  to  pay  her  the 
same.' "    I  believe  it  was  not  made  a  question  about  her  having 
left  the  father's  house,  but  in  that  case  arrears  of  maintenance 
were  awarded  to  her  and  future  maintenance  secured. 
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There  was  also  the  case  of  Jadumani  Dossee  v.  Kheytra^  1878 
mohun  Shil  (1),  in  which  Sir  Lawrence  Peel,  having  considered  Baja  Pibthbb 
the  whole  question^  laid  down  the  law  in  a  clear  and  explicit  v. 
manner.  Every  one  who  is  acquainted  with  Sir  Lawrence  Peel  Bajkoobb. 
must  have  the  highest  respect  for  his  opinion  upon  all  questions 
of  this  kind.  He  delivered  the  judgment  of  the  Court  He 
said : — ^'  The  question  is^  whether  a  Hjindu  childless  widow,  who, 
some  short  time  after  the  death  of  her  husband,  uncompelled  by 
cruelty  or  ill  usage,  left  the  house  of  the  family  of  her  deceased 
husband,  to  dwell  at  first  in  the  house  of  her  own  father,  and 
subsequently  with  her  aunt,  living  with  her  own  relations,  the 
residence  being  in  all  respect  a  proper  one,  and  her  conduct 
unimpeached,  forfeits  her  right  of  maintenance  out  of  the  property 
which  was  that  of  her  deceased  husband  in  his  lifetime  and  which 
had  devolved  on  his  heirs."  There  the  question  was  whether  the 
principle  which  had  been  laid  down  in  the  case  cited  from  the  Privy 
Council,  which  was  applicable  to  property  inherited  by  a  widow 
from  her  deceased  husband,  was  applicable  to  a  case  of  main- 
tenance. Sir  Lawrence  Peel,  after  referring  to  some  conflicting 
authorities,  said: — "  Tliis  state  of  the  authorities  has  induced  us 
to  examine  closely  into  the  law  on  the  subject.  We  should  not 
hesitate  to  follow  the  decisions  of  the  Sudder  in  preference  to 
those  of  our  own  Court,  if  they  appeared  to  us  to  be  at  once 
more  just  and  more  conformable  to  the  Hindu  law.  We  have 
intended  to  follow  the  Privy  Council.  The  Privy  Council 
has,  on  the  subject  of  the  right  of  the  Hindu  widow  to  return 
to  the  home  of  her  parents,  laid  down  a  broad  rule,  upon  which 
it  is.  not  desirable  to  infringe.  That  Court  says :— '  It  was 
not  pretended  that  she  had  withdrawn  herself  for  unchaste 
purposes.  She  was  only  fourteen  at  the  death  of  her  husband, 
his  brothers  were  young  men ;  and  she  thought  it  more  prudent 
and  decorous  to  retire  from  their  protection  and  live  with  her 
mother  and  her  family  after  the  husband's  death,  therefore  it 
appears  quite  clear  from  the  answers  given  by  the  pundits,  that 
she  did  not  forfeit  the  right  of  succession  to  the  husband's  estate 
on  account  of  removing  from  the  brothers  of  her  late  husband ; 

(1)  YjaTastha  Darpana,  384. 
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1878  that  ihey  had  no  right  to  insist  on  her  not  withdrawing  herself 
BajaPibthbb  from  them,  in  order  to  put  herself  under  her  mother's  protection.' 
V.  The  decisions  of  that  Court  must  of  course  give  the  law  to  all 
Bawoeb.  Courts  here.  The  answer  of  the  pundits,  which  the  Priry 
Council  adopts,  is,  that '  if  a  widow,  from  any  other  cause  but 
unchaste  purposes,  ceased  to  reside  in  her  husband's  family  and 
took  up  her  abode  in  her  parents'  family,  her  rights  are  not 
forfeited.' "  Then  he  says : — *^  In  the  Privy  Council  the  question 
was  whether  the  Hindu  heiress  forfeited  her  estate,  by  selecting 
without  impropriety  her  father's  roof  for  her  residence.  But  it 
is  to  be  observed  that  the  opinion  of  the  pundits  was  generally 
expressed  as  to  forfeiture  of  rights,  and  the  Court  expressed 
in  general  terms  that  the  widow  had  a  right  under  the 
circumstances  to  select  that  residence,  and  could  not  be  com- 
pelled to  reside  under  the  roof  of  her  husband's  family.  This 
freedom  of  choice  had  respect  to  causes  as  applicable  to  a 
widow  not  an  heiress,  as  to  one  who  inherited;"  meaning  to 
say,  that  the  rule  which  had  been  laid  down  was  equally  appli- 
cable to  a  case  of  maintenance  as  it  was  to  the  case  of  property 
which  the  widow  had  inherited ;  that  is  to  say,  that  she  was 
entitled  to  a  freedom  of  choice,  and  that  unless  she  left  the 
residence  of  her  deceased  husband  for  unchaste  purposes,  she 
could  not  be  deprived  either  of  the  property  which  she  had 
inherited  from  him,  or  be  deprived  of  maintenance  which  the 
Hindu  law  requires  the  heirs  of  her  husband  to  provide 
for  her. 

We  are,  therefore,  not  now  deciding  the  question  for  the  first 
time.  We  are  not  now  for  the  first  time  laying  down  a  rule 
upon  this  subject.  In  the  case  of  Shurno  Moye  Dossee  v. 
Gopal  Lall  Doss  {!),  the  widow  sued  for  maintenance,  and  it 
was  held  that  she  was  entitled  to  that  maintenance  notwith- 
standing she  had  left  the  residence  of  her  deceased  husband. 
The  Court  said, — ''  In  this  case  a  widow  sues  for  maintenance. 
The  defendant,  who  is  her  step-son,  objects  that  she  resides  in  the 
house  of  her  father,  and  alleges  that  she  is,  therefore,  not  entitled 
to  maintenance.     The  widow  alleges  that  she  left  the  family  home 

(1)  Marsh.,  497. 
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because  she  was  tortured  or  rendered  uncomfortable^  but  did        i878 
not  prove  that  allegation.     We  find^  howeverj  that  it  is  laid  ^ja  Pirthbb 
down  in  the  Yyavastha  Darpana  of  Shamachum  Sircar^  the         v. 
learned    interpreter    of  the    late    Supreme     Courts    yol.    1,    Bajkoou. 
p.  319,  s.  I6O5  that   *  should  a  woman  without  unchaste  pur- 
poses quit  the  family  house,  and  live  with  her  parents  or  own 
relations,    yet   still   she    is  entitled  to  maintenance;'  and  in 
8.  161, '  The  widow,  however,  is  not  entitled  to  maintenance  by 
residing  elsewhere  without  a  cause  if  she  was  directed  by  her 
husband  to  be  maintained  in  the  family  home.'    We  think,  there- 
fore, that  the  widow  is  entitled  to  retain^  the  decree  for  mainte- 
nance which  she  has  obtained,  and  dismiss  the  appeal." 

In  this  case  their  Lordships  are  of  opinion  that  there  was  no 
direction  by  the  husband's  will  which  rendered  it  necessary  for 
the  widow  to  reside  in  her  husband's  house.  The  case  of  a  widow 
is  very  different  from  the  case  of  a  wife.  A  wife  of  course  can- 
not leave  her  husband's  house  when  she  chooses,  and  require  him 
to  provide  maintenance  for  her  elsewhere ;  but  the  case  of  a 
widow  is  different.  All  that  is  required  of  her  is  that  she  is  not 
to  leave  her  husband's  house  for  improper  or  unchaste  purposes, 
and  she  is  entitled  to  retain  her  maintenance,  unless  she  is  guilty 
of  unchastity,  or  other  disreputable  practices,  after  she  leaves 
that  residence. 

The  case  was  tried  by  a  Subordinate  Judge,  in  this  instance, 
.who  was  a  Hindu,  and,  therefore,  must  be  acquainted  with  the 
habits,  usages,  and  religion  of  Hindus ;  and  he  thought  that  the 
widow  having  left  the  husband's  house,  was  still  entitled  to  her 
maintenance,  and  he  awarded  her  the  sum  of  Bs.  150  a  month, 
with  a  sum  of  money  calculated  at  that  rate  for  the  years  during 
which  she  had  not  been  allowed  maintenance.  The  case 
was  appealed  to  the  High  Court,  and  that  Court  thought  that, 
having  regard  to  the  amount  of  the  husband's  property,  the 
widow  was  entitled  to  a  larger  sum ;  and  they  awarded  her 
maintenance  at  the  rate  of  Ss.  200  a  month.  Their  Lordships 
do  not  think  it  necessary  to  disturb  that  decision.  The  amount 
of  maintenance,  it  is  stated  in  the  Yyavastha  197  in  Shamachum  ' 
Sircar's  book,  should  be  fixed  with  reference  to  the  proprietor's 
estate.    Now  in  this  case  the  deceased  husband  left  property  to 
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1878       the  extent  of  two  lakhs,  or  £20,000,  a  year.     It  does  not  appear  to 
^^Sinoh"*'  ^^^^^  Lordships  to  be  excessive,  even  though  he  left  four  widows, 
J^'         that  each  of  those  widows  should  have  a  maintenance  allowance 
Bajkookb.    at  the  rate  of  Ks.  200  a  month,  equal  to  £240  a  year.     Look- 
ing to  the  state  in  which  a  widow  is  bound  to  live  and  the 
religious  duties  which  she  is  called  upon  to  perform,  it  does  not 
appear  to  their  Lordships,  having  reference  to  the  property  of 
the  deceased  husband,  that  this  widow  ought  to  receive  a  less 
sum  than  that  which  has  been  awarded  to  her  by  the  High  Court, 
namely,  Bs.  200  a  month. 

Some  question  was  made  as  to  the  right  of  the  widow  to 
recover  past  arrears.  A  case  was  cited  from  the  Madras  High 
Court  (1)  in  which  arrears  were  awarded;  in  the  case  also  in 
which  Sir  Lawrence  Peel  gave  that  elaborate  judgment  to  which 
I  have  referred,  arrears  of  maintenance  were  awarded  to  the 
widow,  as  well  as  a  decree  in  her  favor  with  regard  to  future 
payments. 

Under  these  circumstances  their  Lordships  are  of  opinion 
that  the  decision  of  the  High  Court  is  correct,  and  they  will 
therefore  humbly  recommend  Her  Majesty  that  that  decree  be 
*  affirmed,  with  the  costs  of  this  appeal. 

Appeal  dismissed. 
Agent  for  the  appellant :  Mr.  ffiUon. 

Agents  for  respondent:  Messrs.  FranA,  iZtcAar^f^on,  and  Sadler. 

(1)  See  2  Mad.  H.  C,  36. 
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APPELLATE  CRIMINAL. 


Before  lir.  Justice  Olover  and  Mr.  Justice  Panti/ex, 

Im  thb  mattbx  01*  THB  Fetitiom  op  BELILIOS.*  187S 

August  IS 

Criminal  Procedure  Code  (Act  X  of  1872^,  ss.  283,  286,  294,  j*  297— _jLf?l_ 
Bevifion — Power  of  High   Court — *^  Material  Error  ^^'-^ Privileged  Com^ 
munications. 

Where  the  High  Court  sent  for  the  record  of  a  case,  and  it  appeared 
therefrom  doubtful  whether  the  evidence  was  sufficient  to  support  the 
conviction,  the  Court  refused  to  interfere,  there  being  no  material  error 
in  law,  or  in  the  proceedings,  which  rendered  such  conviction  illegal  and 
improper. 

Per  Gloybb,  J.— The  power  of  the  High  Court  under  s.  294  of  Act  X  of 
1872  is  limited  to  sentences  and  orders  passed  by  subordinate  Courts  as  distinct 
from  judgments  of  such  Courts,  and  a  judgment  cannot  be  interfered  with 
(except  in  cases  where  the  law  gives  an  appeal  on  the  facts),  unless  it  be 
shown  that  it  is  contrary  to  law. 

Per  FoRTiFBx,  J.— The  High  Court  cannot,  under  s.  294  of  Act  X  of 
1 872,  interfere  with  a  conviction.  Unless  there  has  been  some  material  error 
of  law  which  renders  such  conviction  illegal  and  improper  in  law. 

Semble. — Communications  between  a  prosecutor  in  a  criminal  case  and  his 
attorney,  and  between  tbe  attorney  and  his  clerk,  as  to  the  case,  are  not 
privileged. 

On  a  charge  of  cheating  made  bj  one  Kallj  Doss  Bonnerjee 
against  the  prisoner  Belilios,  one  Toolsee  Doss  Nandj,  and 
others,  the  accused  Toolsee  Doss  was  arrested^  and  thereupon 
tlie  Deputy  Magistrate  who  tried  the  case  recorded  the  prose- 
cutor's evidence  iu  the  presence  of  Toolsee  Doss  alone.  The 
facts  deposed  to  by  the  prosecutor  were  shortly  as  follow: — 
That  lie,  the  prosecutor,  having  come  to  Calcutta  for  the'  pur- 
pose of  selling  indigo,  casually  met  the  prisoner  Toolsee,  with 
whom  be  was  unacquainted ;  that  Toolsee,  under  pretence  of 

*  Criminal  Motion,  No.  116  of  1S73,  from  an  order  of  the  SessionB  Judge  of 
the  24-FergunnaB,  dated  the  25th  July  1873. 
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^  finding  a  purchaser  for  an  indigo  factory  belonging  to  the 

MATTBB  OF   proBccutor ^  took  him  to  a  house  where  they  met  the  other  persons 

^wBmau^^  accused ;  that  Belilios^  representing  himself  to  be  the  agent  of 
a  rich  Begum^  agreed  to  purchase  the  factory  on  her  account 
for  the  sum  of  Bs.  80^000,  of  which  Bs.  16,000  were  to  be  paid 
down  as  earnest-money ;  in  payment  of  this  sum  Belilios  pro* 
posed  to  give  the  prosecutor  a  promissory  note  for  Bs.  20,000, 
the  prosecutor  to  return  Bs.  4,000,  to  which  the  latter  assented ; 
that  on  the  following  day  the  prosecutor  handed  over  to  Belilios 
the  Bs.  4,000,  which  were  taken  by  one  of  the  prisoners  to  the 
pretended  Begum ;  that,  after  some  delay,  Belilios  informed  the 
prosecutor  that  the  Begum  refused  to  part  with  the  note,  or  to 
return  the  Bs.  4,000,  but  stated  that  if  the  prosecutor  would 
call  at  the  house  on  the  following  day,  he  should  receive  the 
Bsh  16,000;  but  that,  when  he  did  call  as  arranged,  he  found  that 
all  the  accused  persons  had  decamped;  that  he,  the  prose« 
cutor,  informed  an  acquaintance,  Nobo  Poddar,  and  one  Ghasee- 
ram,  how  he  had  been  duped,  and  described  the  persons  who 
had  cheated  him,  whereupon  Ghaseeram  guessed  their  names ; 
and  that  by  Ghaseeram's  advice  he  laid  a  charge  against  them ; 
that  a  few  days  thereafter  Ghaseeram  told  the  prosecutor  that 
the  accused  were  anxious  to  compromise,  and  offered  to  deposit 
Bs.  2,000  with  some  person  whom  all  parties  could  trust ;  that 
the  prosecutor  suggested  Nobo  Poddar,  and  that  Bs.  2,000  in 
currency  notes  were  accordingly  deposited  with  Nobo  by  one 
Zahoorooddeen ;  that  thereupon  the  prosecutor,  accompanied  by 
Zahoorooddeen  and  one  Mahomed  Lutif,  went  to  Mr.  Sims,  the 
prosecutor's  attorney,  and  stated  that  he  wished,  if  possible,  to 
withdraw  the  charge,  as  he  feared  that  he  should  be  unable  to 
prove  it ;  and  that  Mr.  Sims  made  some  statement  to  the  Police 
Magistrate  of  Sealdah  in  the  prosecutor's  presence,  which  state- 
ment, however,  being  in  English,  the  prosecutor  could  not  under- 
stand. 

The  accused  Belilios  subsequently  surrendered.  The  other 
parties  charged  absconded. 

At  the  trial  before  the  Deputy  Magistrate,  the  •prisoner 
Belilios  reserved  his  cross-examination  of  the  witnesses, 
among  whom  were   Nobo  Poddar  and  Ghaseeram,    till    the 
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charge    was   framed,    and   afterwards    was   not*  allowed   by       1878 
the  Deputy  Mascistrate  to.  recall  such  witnesses.     He  there-      Iwthb 

'^  ^  MATTEB  OP 

upon  obtained  an  jorder  from  the  High  Court,  directing  the  *»■  Pbtitiow 

-f^  _  OF  BSLIUOS* 

Deputy  Magistrate  to  recall  such  witnesses  for  the  purpose  of 
cross-examination ;  but  in  the  interim  Nobo  Poddar  had  died, 
and  Ghaseeram  had  left  Calcutta.  In  defence  the  prisoner 
Belilios  cited  as  witnesses  the  following  amongst  other  persons, 
viz.y  Mahomed  Lutif,  Mr.  Sims,  his  clerk,  and  the  Police  Magis- 
trate ;  the  last-mentioned  of  whom  deposed  that  Mr.  Sims  on 
applying  to  withdraw  the  case  represented  that  it  was  a  similar 
case  to  that  of  David  Duff,  in  which  money  alleged  to  have 
been*  stolen  was  in  reality  lost  in  gambling.  The  Deputy  Magis- 
trate refused  to  allow  questions  to  be  put  to  Mr.  Sims  or 
his  clerk  as  to  the  communications  made  to  t^em  by  the 
prosecutor  with  reference  to  the  withdrawal  of  the  case,  on 
the  ground  that  such  communications  were  privileged,  and 
he  refused  to  allow  the  prisoner  to  examine  Mahomed  Lutif 
upon  the  same  ground.  He  ultimately  convicted  Belilios 
and  Toolsee  Doss,  and  sentenced  the  former  to  two  years' 
rigorous  imprisonment  and  a  fine  of  Rs.  1,00Q,  and  the 
latter  to  one  year's  rigorous  imprisonment  and  a  fine  of 
Rs.  500;  and  he  ordered  the  Es.  2,000,  which  had  been 
deposited  with  Nobo  Poddar,  and  the  amount  of  the  fines,  to 
be  handed  over  to  the  prosecutor. 

Belilios  and  Toolsee  Doss  both  appealed  to  the  Sessions 
Judge.  The  latter,  while  holding  that  the  Deputy  Magistra,te 
was  correct  in  his  view  that  the  communications  made  by  th^ 
prosecutor  to  Mr.  Sims  and  his  clerk  were  privileged,  intimated 
that  the  suppression  of  such  evidence  would  prejudice  the  case 
for  the  prosecution,  and  the  prosecutor  thereupon  consented  to 
their  being  examined  on  this  point.  The  clerk  deposed  that  the 
prosecutor  admitted  he  had  lost  the  money  by  gamblings  and 
wanted  to  withdraw  the  charge.  Mr.  Sims  stated  that  he 
did  not  understand  Bengali,  and  took  all  the  instructions  in  the 
case  through  the  medium  of  his  olerk,  but  that  he  wa.8  neyex 
instructed  to  withdraw  the  case,  and  did  not  tell  the  Police 
Magistrate  that  it  was  a  gambling  one^. similar  to  that  of  David 
Duff;  that  the  remark  as  to  the  similarity  of  the  two  casei  was 
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lit  TifK      merely  assented.     The  Judge  refused  to  allow  any  evidence  to  be 

THic  FKTiTiojf  given  as  to  what  passed  between  Mr.  Sims  and  his  clerk  in  order 

OF  Dklxxjos.  .  ,  .      •, 

to  explain  the  discrepancies  in  their  evidence.  With  reference 
to  the  evidence  of  the  Police  Ma<;istrate.  he  observed  that  no 
weight  could  be  attached  to  it,  as  he  had  evidently  throughout 
labored  under  the  impression  that  the  case  was  a  gambling  one. 
Upon  the  whole  case^  as  presented  to  him^  the  Judge  acquitted 
Toolsee  Doss,  but  convicted  Belilios  under  s.  417  of  the 
Penal  Code,  and  sentenced  him  to  rigorous  imprisonment  for  six 
I  months  and  a  fine  of  Rs.   1^000;  and  he  ordered  the  Bs.  2^000 

deposited  with  Nobo  Poddar  to  be  given  to  the  prosecutor. 
Upon  the  application  of  the  prisoner  Belilios^  the  High  Court 

Beut  for  the  record  of  the  case. 

• 
Mr.    Woodroffe  and  Mr.    W.  Jackson  (with  them  Mr.  J.  S. 
Leslie)  for  the  prisoner. 

The  Advocate- General  (Mr.  Paul  offg.)  fox  the  Government. 

Mr.  Woodroffe  contended  that  the  refusal  of  the  Magistrate 
to  allow  the  witnesses,  whose  cross-examination  had  been 
reserved  by  the  prisoners,  to  be  recalled,  was  irregular,  and 
prejudiced  the  prisoner  in  his  defence,  and  also  amounted  to  a 
material  error  in  the  proceedings  which  would  justify  the 
Court  in  interfering  under  s.  297  of  the  Criminal  Procedure 
Code;  and  that  both  the  Magistrate  and  the  Judge  were  in 
error  in  holding  that  the  communications  which  passed  between 
the  prosecutor  and  Mr.  Sims'  clerk,  and  between  Mr.  Sims 
and  his  clerk,  were  privileged.  [The  Advocate*  General 
admitted  that  in  his  opinion  these  communications  were  not 
privileged.]  The  learned  Counsel  then  proceeded  to  show 
that  the  evidence  was  insufEcient  to  support  the  conviction^ 
[GrLOYEB,  J. — It  is  unnecessary  for  you  to  go  into  the  evi- 
dence, as  we  are  of  opinion  that  on  the  evidence  the  prisoner 
ought  not  to  have  been  convicted.]  That  being 'So,  the  Court 
will  interfere  under  s.  297.  [Pontifex,  J. — Have  we  that 
power?]  The  record  of  this  case  having  been  sent  for,  the 
High  Court  can,    under  s.   294  of  the   Criminal  Procedure 
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Code,  loolc  into  tlie  propriety  as  well  ns  the  legality  of  the        1873 

sentence  or  order  passed  by,  and  also  the  regularity  of  the  pro-      In  thk 

ccedings   in,   the   subordinate   Courts.      By    s.   295    the   ZilluTHK  frtitiov 

Court  has   the  power  to  send  for  tl»e  record  of  a  case,  and 

satisfy  itself  as  to  the  legality  only  of  the  sentence  or  order  passed 

by   a  subordinate    Court.     [Gloveu,  J. — If  your  contention 

is.right,  there  may  be  two  appeals  in  every  criminal  case.]     Tliere 

may  be.     The  powers  of  revision  of  the  High  Court  have  been 

increased  by  the  new  Criminal  Procedure   Cod^.    There  is  a 

marked  distinction  between  ss.  294  and  295  ;   in  the  latter  there 

is  no  mention  of  "  propriety,"  and  some  meaning  must  be  given 

to  that  word  in  s.   294.     [Pontifex,  J. — The  propriety  of  a 

sentence  may  refer  to  the  amount  of  it.]     The  new  Criminal 

Procedure  Code  (Act  X  of  1872)  is  founded  on  decisions  of  the 

High  Courts  determining  their  power,  and  it  is  submitted  the 

Legislature  did  intend  to  extend  the  powers  of  revision  of  the 

High  Court.     The  record  of  the  case  being  now  here^  the  Court 

imder  s.  297  can  pass  such  judgment,  sentence,  or  order  as  it 

thinks  fit.     [PoNTiPBX,  J. — There  must  be  a  material  error 

to  enable  the  Court  to  proceed  under  s.  297,  and  to  direct  an 

acquittal.]     A  failure  of  justice  is  a  material  error,  and  the 

failure  of  justice  here  has  prejudiced  the  prisoner  in  his  defence; 

see  s.  283.    Justice  may  as  much  require  that  the  facts  should 

be  gone  into,  where  the  lower  Court  has  gone  wrong  upon  the 

facts,  as  where  it  has  gone  wrong  in  law — Queen  v.  Koonjo 

Leth  (1).     The  words  "  material  error"  in  s.  297  are  *^  equivalent 

to  the  effect  of  s.  283" — Queen  v.  Ramhanu  (2).     [Ponti*. 


(1)  11  B.  L.  R.,  14,  at  p.  18. 

(2)  Before  Mr,  Justice  Phear  and 

Mr,  Justice  Ainslie, 

The  25ih  January  1873. 

The  queen  v.  RAMKANU.* 

Criminal  Procqdure  Code  (Act  X  of 
1872^,  «.  297—"  Material  Error:' 

Thb  Deputy  Magistrate  had  dis- 


missed a  complaint  brought  by  the 
prisoner  without  examining  certain 
witnesses  called  by  him,  and  had 
ordered  him  to  be  prosecuted  under 
8.  211  of  the  Penal  Code.  Under  this 
order  the  prisoner  was  tried  and  sen- 
tenced to  one  month*s  rigorous  impri- 
sonment. 

The  Sessions  Judge,  being  of  opi- 
nion that  the  Deputy  Magistrate  acted 
illegally  in  ordering  a  prosecution, 
referred  the  case  to  the  High  Court. 


*  Beferenoe  from  the  Sessions  Jadge  of  Cnttack. 
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1878       PBX,  J. — The  Btory  told  by  the  prosecutor  may  seem  improbable 
iw  THB      to  us,  but  it  'was  not  so  in  the  opinion  of  the  lower  Court.]    It 

XATTBR  OF  '  *  ^  -* 

THB  Petition  is  submitted  that  the  question  now  is  what  does  this  Court  con- 

ofBbliuos.  ^ 

sider.  The  order  of  the  Judge  here  is  not  more  nnal  than  an 
order  of  a  Judge  sitting  with  Assessors,  and  if  in  the  latter  case 
the  verdict  was  not  warranted  by  the  evidence,  this  Court  would 
set  it  aside — Queen  y.  JSlahi  Bax  (1);  see  also  Queen  v.  Baj- 
coomar  Base  (2),  which  was  a  case  tried  by  a  jury.  This  Court 
will  not  uphold  a  conviction  which  it  thinks  is  an  improper  one. 
The  order  of  the  Judge,  that  the  sum  of  Bs.  2,000  deposited 
with  Nobo  Poddar  should  be  handed  over  to  the  complainant, 
was  made  without  jurisdiction  and  should  be  reversed. 

The  Advocate^General  contended  that  there  was  no  appeal  to 
the  High  Court  from  the  judgment  of  the  lower  Appellate 
Court.  S.  286  of  the  Criminal  Procedure  Code  says : — "  No 
appeal  shall  lie  from  any  judgment,  sentence,  or  order  of  a 
Criminal  Court,  except  in  the  cases  provided  for  by  this  Act,  or 


He  stated  his  opinioD,  however,  that  which  says  that : — *'  No  finding  or  sen- 

the  complaint  was  a  a  false  one ;  that  tence  passed  by  a  Court  of  competent 

the  prisoner  did  not  distinctly  state  jurisdiction  shall  be  reversed  or  altered 

what    the  witnesses,  who  were  not  on  appeal  on  account  of  any  error  or 

called,  were  expected  by  him  to  prove,  defect,  either  in  the  charge  or  in  the 

and  that  those  who  were  examined  proceedings  on  or  before  trial,  or  on 

gave  no  reliable  evidence  in  support  account    of  the  improper  admission 

of  the  prisoner's  complaint,  and  some  or  rejection  of  any  evidence,  or  by  any 

of  them  directly  contradicted  him.  misdirection  in  any  charge  to  a  jury, 

unless  such  error  or  defect  has  occa- 

The  judgment  of  the  High  Court  sioned  a  fuihne  of  justice." 

was  delivered  by  Here,  according  to  the  view  which 

the  referring    Judge    himself   takes, 

Phbab,  J. — Although,  as  the  Judge  there  has  been  no  failure  of  justice, 

points  out,  there  has  been  error  in  the  inasmuch  as  it  would  appear  that  the 

proceedings,  still  it  does  not  seem  to  charge  which  the  prisoner  originally 
be  a  material  error  within  the  mean-  '  made  was  in  reality  a  false  charge,  and 

ing  of  s.  297  of  the  new  Criminal  Pro-  therefore  the  prisoner  has  been  rightly     * 

cedure  Code,   such  as  would  justify  convicted.    We,    therefore,    do    not 

our  setting  aside  the  proceedings  on  think  it  necessary  to  interfere  with 

the  trial  and  the  conviction.   For  that  the  conviction  or  sentence, 
purpose  the  error  must  be  material ; 

and  we  think  that "  material"  in  s.  297  (1)  B.  L.  R.,  Sup.  Vol.,  459. 

IB  equivalent  to  the  effect  of  s  283,  (2)  10  B.  L.  B.,  App.  36. 
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by  any  law  for  the  time  being  in  force."    This  case    comes  tip 

under  s.  294.     Under  that  section  the  legality  of  a  sentence  or      ^^  the 

J  1        •  •        3  •  •  .  -  MATTER  OF 

order  can  be  inquired  into,  but  there  is  no  mention  of  a  judgment,  the  Petition 
and  therefore,    under  this  section,  the  judgment  of  the  lower 
Appellate  Court  cannot  be  inquired  into.     [Pontifex,  J, — 
Having  been  shown  an  irregularity,  cannot  we  inquire  into  the 
sentence  ?]    That  depends  on  what  the  irregularity  was  ;  here  the 
irregularity  complained  of  was  that  certain  questions  were  not 
allowed.  The  provisions  of  s.  297  are  very  stringent.  The  object 
of  the  revision  sections  is  not  so  much  to  do  justice  as  to  amend 
irregularities,  and  that  being  the  case,  no  person  has  a  right  to  be 
heard  either  personally  or  by  Counsel ;  see  last  portion  of  s.  297. 
[Pontifex,  J.  — "  Material  error "  in  s.   297    may   mean    an 
error  on  which  the  sentence  is  founded.]     Yes,  but  here  there  was 
no  such  error.     Does  a  judgment  come  within  the  meaning  of 
"  a  judicial  proceeding"  mentioned  in  s.  297  ?    A  sentence  would 
be  included  in  those  words.   [Pontifex,  J. — "  Judicial  pro- 
ceeding" in  s.   297  must  mean  the  whole  matter ;  that  section 
gives  us  power  to  pass  sentence.]    "  Judicial  proceeding "  is 
defined  in  s.  4,  and  it  is  submitted  that  a  judgment  is  only  part 
of  a  judicial  proceeding.     The  concluding  paragraphs  of  s.  297 
limit  the  effect  of  the  first  paragraph,  or  they   are   only  illus- 
trative of  the   cases  in  which  this  Court  will  interfere.     The 
cases  referred  to  are  appeals  from  cases  tried  by  juries j  and 
are  not  applicable.     The  learned   Counsel  admitted  that  the 
order  of  the  lower  Court  as  to  the  Rs.  2,000  deposited  with  Nobo 
Poddar.  was  erroneous. 


Mr.  Woodroffe  in  reply. — As  to  the  argument  that  the  con- 
cluding paragraphs  of  s.  297  limit  the  first  portion  of  that 
section,  that  is  negatived  by  the  case  of  Moonshee  Abdool  Kadir 
Khan  v.  The  Magistrate  of  Purneah  (1).  It  is  absurd  to  say 
that  the  High  Court  can  call  for  the  record  of  a  case,  and  then 
pass,  not  such  an  order  as  it  thinks  fit,  but  an  order  or 
sentence  which  the  lower  Court  thought  proper,  and  of  which 
this  Court  does  not  approve. 

Cur.  adv.  vult. 

(1)  11  B.  L.  R.,  App.  8 ;  see  p.  14. 
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Ihtrb 

HATTXR  or 

THB  petitiok     Glover,  J.  (after  shortly  etating  the  facts),  continued. — 

OF  OBLILIOSt 

Mr.  Woodroffe,  for  the  accused  Belilios,  contends  that  the 
Judge's  proceedings  were  irregular,  and  that  he  committed 
Tarious  illegalities  in  the  conduct  of  the  trial,  which  materially 
prejudiced  his  client's  defence.  Mr.  Woodroffe  also  contends  that 
under  the  provisions  of  s.  294  of  the  Code  of  Criminal  Procedure, 
this  Court  can  go  into  the  whole  case  and  decide  whether  the 
judgment  of  the  Court  below  has  been  warranted  by  the 
evidence. 

It  will  be  convenient,  I  think,  to  consider  the  last  objection 
first.  By  s.  294  we  are  empowered  to  consider  the  legality  or 
propriety  of  "  any  sentence  or  order  passed;"  by  which  I  under* 
stand  that  an  illegal  or  improper  sentence  or  order  may  be  set 
right  by  the  High  Court,  as  for  instance,  where  a  man  is  sentenced 
to  seven  years'  rigorous  imprisonment  for  the  offence  of  hurt,  or 
when  a  man  is  called  upon  to  furnish  security  to  keep  the  peace 
without  any  evidence  having  been  taken  as  to  the  likelihood  of 
a  breach  of  it :  here  the  sentence  and  order  would  have  been 
illegal  and  improper,  and  this  Court  would  have  applied  a 
remedy  under  the  section.  But  the  section  does  not  say  that 
the  High  Court  may  consider  the  propriety  of  the  judgment 
passed  by  the  Court  below  :  and  that  the  omission  in  s.  294  was 
intentional  is,  I  think,  shown  by  the  wording  of  s.  296,  which 
allows  a  judgment  by  a  subordinate  Court  to  be  reported  on  by 
a  Sessions  Judge  or  Magistrate  to  the  High  Court  when  it  is 
contrary  to  law.  A  great  difference  is  made  between  "  sentences 
or  orders"  and  "judgments;"  the  one  may  be  altered  or  set 
aside  for  illegality  or  impropriety,  tlie  other  can  be  reversed  for 
illegality  alone.  And  were  it  not  so,  it  would  be  difficult  to 
understand  the  meaning  of  s.  286.  That  section  limits  the 
hearing  of  appeals;  but  if  the  word  "propriety"  allows  this 
Court  to  take  up  every  case  of  revision  from  a  Sessions  Judge 
and  decide  it  on  its  merits,  it  would  give  an  appeal  which  the 
law  nowh3re  contemplates,  viz,,  a  second  appeal  on  the  facts 
from  tlie  decision  of  the  Magistrate  who  origiually  tried  the  case. 
This,  it  seems  to  me,  is  an    unanswerable    objection    to   the 
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meaning  which  the  learned'  Counsel  would  place  on  the  terms        i873 
of  8.  294.     That  section  is,  I  consider,  limited  to  *'  sentences  and      f"  thb 

-  _,       .  ,  MATTER  OP 

orders    as  distinct  from  *^  judgments,"  and  that  the  latter  cannot  thk  Petition 
be   interfered   with    (except    in    cases  where    the    law    gives 
an  appeal  on  the  facts),  unless  it  be  shown  that  the  judgment  is 
contrary  to  law. 

But  then  it  is  contended  that  there  have  been  illegalities 
in  the  judgment.  These  are  said  to  be  the  Deputy  Magis- 
trate's, and  the  Judge's  refusals  to  allow  certain  witnesses  to  be 
cross-examined,  and  their  rulings  that  certain  communications 
made  to  some  of  those  witnesses  were  privileged.  The  Advo- 
cate-General has  very  fairly  admitted  that  he  is  not  prepared 
to  support  the  Judge's  decision  on  these  points:  and  there 
can  be  no  doubt,  I  think,  that  the  accused  ought  to  have 
been  allowed  an  opportunity  of  cross-examining,  and  that  the 
communications  between  Sims  and  his  clerk  were  not  privileged. 
But,  after  all,  what  does  the  objection  amount  to?  The 
answers  which  the  accused  expected  or  hoped  to  elicit  from 
these  witnesses  had  reference  to  the  prosecutor's  original  state- 
ment that  the  money  had  been  lost  by  gambling,  and  both 
Sims  and  his  clerk  admitted  clearly  that  Kally  Doss  had  made 
that  statement.  The  other  witnesses  could  have  done  no  more, 
and  the  Judge  took  the  point  into  careful  consideration,  and  with 
a  full  perception  of  the  improbabilities  attaching  to  the  prose- 
cutor's story.  He  weighed  the  evidence  of  the  Deputy  Magis- 
trate Coomar  Harendra  Krishna,  of  Mr.  Sims,  and  of  his  clerk, 
admitting  that  Kally  Doss'  story  of  the  gambling  had  been  told 
to  them,  but  on  the  whole  thought  that  "  he  ought  not  to  find 
on  it"  (I  use  the  Judge's  own  words)  "that  there  was  any 
gambling."  Allowing,  therefore,  that  the  Judge  was  wrong  iu 
not  permitting  certain  examinations,  and  in  not  insisting  on  the 
recall  of  certain  witnesses,  can  it  be  said  that  there  has  been  any 
"material  error"  in  his  "proceedings"  such  as  is  required 
by  8.  297  ? 

But  it  is  contended  further  that  the  evidence  on  which  the 
Judge  relied  Was  so  manifestly  insufficient  for  conviction  that 
the  result  has  been  a  failure  of  justice,  and  that  this  amounts  to 
a  "material  error  in  the  judicial  proceedings"  of  the  Court 

34 
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In  tuk       auuulliiitr  the  ludirmeut.      But  I  am  by  no  means  prepared  to 

THK  Pktition  go  thiB  length.     I  do  not  think  that  I  should  have  convicted 

OF  Beliliob.     ,  .  . 

the  accused  Belilios  on  the  evidence  to  be  found  on  this  record. 
His  testimony  was  entirely  uncorroborated^  and  was  moreover 
inconsistent  with  his  previous  acts^  besides  beiug  highly  impro- 
bable, still  I  cannot  say  that  the  Court  below  waft  undoubtedly 
wrong  in  believing  Kally  Doss'  evidence,  or  in  allowing  so  little 
weight  to  that  of  Mr.  Sims  and  his  clerk.  The  Judge  (an 
officer  of  unquestioned  ability  and  long  experience)  had  these 
Witnesses  before  him,  and  so  had  advantages  in  forming  an 
opinion  which  this  Court  cannot  have,  and  if  he,  after  a  careful 
and  deliberate  weighing  of  that  evidence,  came  to  a  conclusion 
unfavorable  to  the  accused,  I  do  not  think  that  this  Court 
would  be  justified  in  interfering  under  s.  297,  however  much  it 
might  hold  a  contrary  opinion  as  to  the  value  of  the  evidence. 

One  portion,  however,  of  the  Sessions  Judge's  decision  must 
be  altered.  The  Advocate-General,  on  the  part  of  the  Crown, 
has  admitted  that  the  order  of  the  Sessions  Judge,  directing 
the  payment  of  the  Rs.  2,000,  previously  deposited  by  Zahoorood- 
deen,  to  Kally  Doss,  cannot  be  sustained,  and  there  is  certainly 
nothing  ou  the  record  whereby  the  accused  can  be  in  any  way 
connected  with  this  money,  or  to  show  that  the  Ks.  2,000  formed 
any  part  of  the  sum  obtained  by  the  cheating.  So  much  there- 
fore of  the  Sessions  Judge's  order  must  be  set  aside,  and  the 
money  will  be  returned  (if  it  has  been  paid  to  the  prosecutor) 
to  the  party  by  whom  the  money  was  deposited,  or  to  his 
representatives.  With  this  exception,  I  hold  that  no  ground 
has  been  made  out  for  our  interference  where  we  have  jurisdic- 
tion to  interfere,  and  that  ou  the  merits  of  the  case  we  have  no 
power  to  interfere  at  all. 

I  wou\d  therefore  reject  this  application.  The  accused  must 
surrender  to  his  bail  and  be  committed  to  jail  to  undergo 
his  sentence. 

PoNTiFEX,  J. — The  record  in  this  case  was  called  for  under 
8.  294,  Criminal  Procedure  Code,  upon  an  application  made  by 
the  petitioner  stating  that  irregularities  had  occurred  in  the 
proceedings  of  the  Courts  below  sufficient  to  induce  this  Cour4i 
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to  satisfy  itself  as  to  the  legality  or  propriety  of  th^  seuteace        1878 
passed  by  the  lower  Court.  Inthk 

The  irregularities  complained  of  were  as  follows: — 1st — That  tuk  Fktitiow 
the  lower  Court  had  directed  payment  to  the  prosecutor  of  ^^'  ^''»^'^- 
a  sum  of  Rs.  2^000  standing  in  deposit,  and  over  which  it  had 
no  jurisdiction.  2ndlt/. — That  certain  questions  proposed  to  be 
asked  by  the  defendant's  Counsel  of  some  of  the  prosecutor's 
^vitnesses  had,  on  the  alleged  ground  of  privilege,  been  stopped 
by  the  Court,  and  that  two  witnesses,  who  had  been  examined  for 
the  complainant  in  the  original  investigation  before  the  Magis- 
trate, had  not  been  produced  for  cross-examination  by  the  prisoner. 

With  respect  to  the  first  irregularity,  the  Advocate-General 
has  conceded  that  the  lower  Court  had  no  jurisdiction  to  deal 
with  the  Rs.  2,000 :  and  the  order  of  the  lower  Court  must  be 
modified  so  far  by  directing  the  refund  of  the  Rs.  2,000  to  the 
person  (or  his  representatives)  who,  in  pursuance  of  the  order 
of  the  lower  Court,  paid  that  sum,  if  it  has  been  paid,  to  tlie 
prosecutor. 

With  respect  to  the  questions  proposed  by  the  prisoner's 
Counsel  having  been  stopped  on  the  ground  of  privilege,  the 
fact  is  that  in  the  lower  Appellate  Court,  the  questions,  which 
bad  originally  been  stopped,  were  put  and  answered ;  and  with 
respect  to  the  prisoner  not  iiaving  had  the  opportunity  of  cross- 
examining  two  of  the  original  witnesses  for  the  complainant,  it  is 
sufficient  to  say  that  the  lower  Court  has  not  relied  on  either 
of  those  witnesses,  and  its  decision  would  undoubtedly  have 
been  the  same  if  those  two  witnesses  had  never  been  examined. 

But  it  has  been  argued  on  behalf  of  the  prisoner  that  the 
record  in  the  case  haviug  on  proper  and  sufficient  grounds  been 
called  for  and  examined  by  this  Court,  we  may  now  apply 
ourselves  to  the  whole  evidence  in  the  lower  Court,  and  if  we 
consider  the  conviction  improper,  we  may,  under  ss.  294  and  297, 
reverse  it  and  pass  such  judgment,  sentence,  or  order  as  we 
think  fit. 

I  anj  of  opinion  that  under  s.  294  we  have  no  power  to 
interfere  with  the  conviction,  unless  there  has  been  some 
material  error  of  law  which  renders  such  conviction-  illegal  and 
improper  in  law.     I  am  further  of  opinion  that  there  has  not  in 
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1*78 this  case  been  any  such  material  error  inlaw  as  would  authorize 

In  thb       ^g  |;q  interfere  with  the  conviction ;  and  if  the  conviction  stands, 

MATTER  OP  ' 

THB  Pktitioh  I  cannot  say  that  the  sentence  is  an  improper  one  for  the  offence 
for  which  the  prisoner  has  been  convicted. 

Upon  first  hearing  the  evidence,  I  was  strongly  inclined  to 
think  that  I  should  not  myself  have  considered  it  sufficient 
for  a  conviction,  and  even  now,  if  I  were  trying  the  prisoner 
on  the  evidence  taken  in  the  Courts  below,  I  should  myself 
discharge  the  prisoner  on  the  ground  that  the  evidence  was  not 
sufficient  for  his  conviction.  But  I  am  bound  to  say  that,  after 
a  careful  perusal  of  all  the  papers  in  the  case,  the  judgment  of 
the  Court  below  does  not  seem  to  me  to  rest  upon  such  a  weak 
foundation  of  evidence  as  I  at  first  supposed.  I  think  there  can 
be  no  doubt  upon  the  evidence  that  the  prosecutor  did  own 
some  share  or  interest  in  indigo  factories.  It  is  immaterial  to 
the  propriety  of  this  conviction  whether  such  indigo  factory,  or 
the  prosecutor's  interest  therein,  was  of  the  value  of  Rs.  80,000  ? 
The  questions  are  has  the  prosecutor  any  interest  in  any  indigo 
factory,  and  did  he  attempt  to  sell  such  interest  for  Rs.  80,000  ? 
There  is  certainly  evidence  on  both  those  points,  and  on  that 
evidence  the  Court  below,  which  is  under  the  iaw  the  proper 
tribunal  to  come  to  a  final  decision  on  the  facts,  has  convicted 
the  prisoner.  With  such  conviction,  therefore,  we  cannot  inter- 
fere :  and  except  with  respect  to  the  Rs.  2,000,  which  will  be 
repaid  as  before  mentioned,  the  sentence  of  the  lower  Court 
will  stand. 

Sentence  modified. 
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FULL  BENCH. 


Before  Sir  Richard  Couch,  Kt.,  Chief  Justice,  Mr.  Justice  Kemp,  Mr,  Justice 
Jackson,  Mr.  Justice  Mitter,  and  Mr.  Justice  Pontifex. 

GORA    CHAND    MISSER    (Dbgrbb-holdbb)  v.  RAJA  BAYKANTO         1873 

NARAIN  SINGH  (Judgmert-dbbtob).*  ^^P^'  ^' 


Special  Appeal-^Act  VIII  of  1859,  ss.  372,  387— ilci  XLIII  of  1860,  *.  1— 

Act  XXIII  of  1861,  s.  27. 

No  special  appeal  lies  from  a  regular  appeal  from  an  order  made  in 
execntion  of  a  decree  passed  in  a  suit  of  a  nature  cognizable  by  a  Small 
Caose  Court,  though  the  suit  was  instituted  before  the  passing  of  Act  XLIII 
of  1860. 

This  appeal  was  preferred  in  proceediDgs  taken  by  the  appel- 
lant to  execute  a  decree  obtained  by  him  on  25th  May  1848 
for  Rs.  240^  being  the  amount  claimed  in  his  suit.  The  suit  was 
one  of  a  nature  cognizable  by  a  Court  of  Small  Causes  under 
Act  XLIII  of  1860.  Both  the  lower  Courts  held  that  the 
execution  was  barred  by  limitation.  On  appeal  to  the  High  Court 
the  case  came  on  before  Concha  C.J.,  and  Glover^  J.^  and  an 
objection  being  taken  that  no  appeal  would  lie^  it  was  referred 
by  them  to  a  Full  Bench^  with  the  following  remarks  by 

CouGH^  C.J.  (who^  after  stating  the  facts  as  above^  conti- 
nued).— It  has  been  only  objected  that  a  special  appeal  does  not 
lie  from  the  decision  of  the  lower  Court  on  the  regular  appeal, 
and  a  decision  in  Mobarukoonissa  Begum  v.  Ozeer  Jemadar  (1) 
has  been  cited  in  support  of  the  objection.  As  our  opinion 
differs  from  that  decision^  we  refer  this  appeal  for  the  final 
decision  of  a  Full  Bench. 

Baboo  Mohini  Mohun  Roy,  for  the  appellant,  contended  that 
a  special  appeal  would  lie  in  the  present  case,  notwithstanding 

*  Miscellaneous  Special  Appeal,  No.  131  of  1873,  against  the  order  of  the 
Assistant  Commissioner  of  Zilla  Manbhoom,  dated  the  5th  February  1873, 
affirming  the  decree  of  the  Extra  Assistant  Commissioner  of  Rughoonathpore, 
dated  the  Ist  October  1872. 

(1)  8  W.  R.,  107. 
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_  }^ the  provisions  of  Acts  XLIII  of  I860  and  XXIII  of  1861, 

^^m^wkk""  ®^"^^  those  Acts  are  to  be  read  and  taken  as  part  of  Act  VIII 
^^^^       of  1869,  by  s.  387  of  which  it  is  provided  that  in  suits  pending 
Ba  YKANTo    when  the  Act  came  into  operation,  no  right  of  appeal  which  would 
Sxjiou.       have  existed  but  for  the  passing  of  the  Act  shall  be  taken  away ; 
and  although  s.  387  is  repealed  by  Act  XIV  of  1870,  s.   1   of 
the  last-mentioned  Act  provides  that  it  shall  not  affect  any  estab- 
lished practice  or  procedure.      He  cited   Bholanath  Duti  v. 
Mohadeb  Sheet  (1)  in  support  of  his  contention. 

Baboo  Bhowani  Churn  Dutt,  for  the  respondent,  contended 
that  a  special  appeal  was  expressly  barred  by  s.  27  of  Act  XXIII 
of  1861,  which  was  a  re-enactment  of  s.  1  of  Act  XLIII  of 
1860.  He  cijted  the  following  cases: — Soorjo  Coomar  Surma 
Roy  V.  Krishto  Coomar  Chowdhry  (2);  see  also  MobarukoonUsa 
Begum  v.  Ozeer  Jemadar  (3),  Anund  Chunder  Roy  v.  Sidhy 
Gopal  Misser  (4),  and  Ram  Jadub  Chatterjee  v.  Rash  Monee 
Dossee  (5). 

Baboo  Mohini  Mohun  Roy  in  reply. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — We  are  all  of  opinion  that  an  appeal  does  not 
lie  in  this  case.  The  appeal  will  therefore  be  dismissed  with 
costs. 

(1)  3  W.  R.,  Mis.,  19.  (4)  8  W.  R.,  112. 

(2)  Ante,  p.  224.  (5)  hi,  321. 

(3)  8  W.  R.,  107. 
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ORIGINAL  CIVIL. 


Before  Mr,  Justice  Macpherson, 

NOCOORDASS  MULLICK  and  ahothir  v.  JEWRM  BABOO.  1873 

March  6. 
Landlord    and    Tenant — Holding  over  after  Expiry   of  Term — Monthly   or 

Yearly  Tetumcy — Notice  to  quit 

A  and  B  let  a  house  and  premises  in  Calcutta  to  C  under  a  Bengali  lease 
for  a  period  of  three  years  from  1st  Asar  1273  (14th  June  1866).  Upon 
expiration  of  the  term,  C  continued  in  possession  of  the  house,  and  A  and  B, 
after  repeatedly  calling;  upon  hiiu  to  deliver  up  possession,  served  on  him 
on  18th  March  1873,  in  a  letter  written  by  their  attorney,  a  notice  to  quit 
''on  or  before  the  1st  day  of  Jaishta  1280  B.8.,  corresponding  with  the 
13th  day  of  May  next/*  Held  that  C  after  the  end  of  his  lease  held 
merely  from  month  to  month,  and  that  the  tenancy  was  terminable  by  a 
nionth*s  notice.  Beldy  further,  that  the  letter  of  the  18th  March  1873  was 
a  sufficient  notice. 

There  is  nothing  which  makes  it  a  necessary  inference  that  a  tenancy  in     ] 
Calcutta  is  a  tenancy  by  the  year,  in  the  absence  of  any  special  agreement  to 
the  contrary.    So  far  as  there  is  any  custom  in  Calcutta,  or  any  inference  of 
fact  to  be  drawn  from  mere  occupation  accompanied  by  payment  of  a  monthly      / 
rent,  it  it  that  the  tenancy  is  a  monthly  one. 

This  was  an  action  of  ejectment.  The  plaintiffs  stated  in 
their  plaint  that  they  let  the  house  and  premises  No.  12, 
foimerly  No.  8^  Koopchuud  Boy's  Street  in  Calcutta^  to  the 
defendant,  by  a  Bengali  lease,  for  a  period  of  three  years 
from  the  Ist  of  Asar  1273  B.S.  (the  14th  of  June  1866  A.D.) 
Oq  the  expiry  of  the  said  term,  they  repeatedly  called  upon  the 
defendant  to  give  up  possession  of  the  house,  and  on  his  failiug 
to  do  so,  they,  on  the  18th  of  March  1873,  caused  tlie  followiug 
letter  to  be  served  upon  him,  which  was  signed  by  D.  C.  Dutt 
as  attorney  for  Baboo  Nocoordass  MuUick  and  Bonomally 
MuUick  : — 

Sir, — On  behalf  of,  and  under  instructions  from,  my  client?, 
Baboos  Nocoordass  Mullick  and  Bonomally  MuUick,  your  landlords, 
I  do  hereby  give  you  notice  and  call  upon  you  to  quit  and 
deliver  up    possession   of  the   house  and   premises  No.  12,  formerly 
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i»73         No.   8,   Boopchund  Roy's  Street,   commonly   called  PunchanuntolUh 
NocooKDAss  Battee,  in  the  town  of  Calcutta,  i|i  your  occupation  as  their  tenant,  on 

MULLICK 

V.  or  before  the  let  day  of  Jaishta   1280  B.S.,  corresponding  with  the 

Baboo!'      ^  ^^^  ^^7  o^  ^^7  ^^^^  >  ^^^  &^^  7^"  notice  that,  in  default  thereof, 

my  clients  will  adopt  such  legal  proceedings  against  you  to  eject  yoa 

therefrom,  as  they  may  be  advised,  without  further  reference.    Dated 

this  18th  of  M#rch  1873." 

The  defendant  did  not  comply  with  the  terms  of  this  letter, 
and  in  his  written  statement  he  admitted  the  receipt  of  the 
letter,  but  contended  it  was  not  sufficient  notice  to  quit.- 

Mr.  Branson  and  Mr.  Bonnerjee  for  the  plaintiffs. 

Mr.  Wood  and  Mr.  Tooze  for  the  defendant. 

Mr.  Branson  submitted  that  the  written  statement  contained 
no  defence,  as  the  notice  to  quit  was  admitted,  and  he  was 
prepared  to  prove  that  the  attorney  had  authority  to  give  such 
notice. 

Mr.  Wood. — The  lease  was  for  a  term  of  years ;  on  expiry 
of  the  term  the  presumption  would  be  that,  if  the  tenant 
was  allowed  to  continue  to  hold  as  tenant,  the  tenancy  would  be 
a  yearly  one,  terminable  only  by  six  months'  notice,  ending  with 
the  end  of  a  year's  occupation.  Moreover,  the  notice  was  bad. 
It  requires  the  tenant  to  quit  on  or  before  the  let  day  of  the 
month;  if  he  was  in  until  the  1st,  then  a  new  tenancy  for  a 
month  began,  and  the  notice  was  therefore  bad  for  that  month — 
Poole  V.  Warren  (1). 

Mr.  Branson  in  reply. — The  tenant  is  entitled  to  remain  in 
possession  until  the  last  moment  of  the  last  day  of  the  month, 
and  must  quit  the  instant  after  his  tenancy  expires.  He 
ought  to  have  notice  to  go  on  the  anniversary  of  his  entry — 
Cutting  v.  Derby  (2),  Kemp  v.  Derrett  (3),  and  Doe  v.  Mat' 
thews  (4);    therefore  the   notice   to   quit  is   quite   good:    no 

(1)  8  A.  &  E.,  582.  (3)  3  Camp.,  510. 

(2)  Wm.  Bl.,  1075.  (4)  11  C  B.,  675. 
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authority  has  been  cited  to  support  the  contention  that  a  tenant        1873 
holding  over  after  a  term  of  years  becomes  a  yearly  tenant.  Nocoordass 

V. 

Magph£B80N^  J. — I  know  of  no  law  applicable  to  this  case,  Baboo. 
by  which  I  am  bound  to  declare  that  the  tenure  of  the  defendant^ 
after  the  expiry  of  the  term  of  three  years  named  in  his  lease, 
was  a  holding  by  the  year,  any  more  than  that  it  w&s  a  holding 
for  a  further  term  of  three  years.  There  is  nothing  which 
makes  it  a  necessary  inference  that  a  tenancy  in  Calcutta  is  a 
tenancy  by  the  year,  in  the  absence  of  any  special  agreement  to 
the  contrary.  So  far  as  there  is  any  custom  in  Calcutta,  or  any 
inference  of  fact  to  be  drawn  from  mere  occupation  accompanied 
by  payment  of  a  monthly  rent,  it  is  that  the  tenancy  is  a 
monthly  tenancy  only;  see  Brojonauth  Mullick  v.  Weshins  (1). 
Therefore,  I  hold  that  the  defendant,  after  the  end  of  his  lease, 
Iield  merely  from  month  to  month,  and  that  the  tenancy  was  ^ 

terminable  by  a  month's  notice.  As  regards  the  notice  itself, 
I  think  it  was  sufficient,  because  it  was  substantially  a  notice 
to  quit  at  the  end  of  the  month,  and  a  notice  is  good  if  given 
for  the  anniversary  of  the  day  on  which  the  tenure  commenced. 
There  is  no  doubt  of  the  authority  of  the  attorney  to  give  the 
notice.  There  will  be  judgment  for  the  plaintiffs ;  with  costs  on 
scale  No.  2. 

Judgment  for  plaintiffs. 
Attorney  for  the  plaintiffs :  Baboo  D.  C.  Dutt. 

Attorney  for  the  defendant :  Mr.  Leslie. 

m 

(1)  2  I.  J.,  N.  S.,  163. 


35 
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FULL  BENCH. 


Before  Sir  Richard  Conchy  Kty  Chief   Justice ,    Mr.  Jtutice  Kemp^  Mr, 
Justice  Jachsojif  Mr.  Justice  Olover,  aud  Mr.  Justice  Poniifex. 

1874        JUGESSUR    DET    (Djetehdaht)  v.  KRITARTHO    MOYEE   DOSSEB 
Jany.  24.  (Plaibtiff).* 


Arbitratioriy  Reference  to^ Powers  of  Appellate  Court — Act  VIII  of  1859 

MS.  312  ^  BlS-'Act  XXIII  of  1861,  s.  37. 

An  Appellate  Court  has  no  power,  even  bj  consent  of  parties,  to  refer  a  case 
to  arbitration  under  the  arbitration  sections  of  Act  VIII  of  1859,  which  appljr 
only  to  Courts  of  original  jurisdictioa ;  nor  is  such  power  conferred  on  aa 
Appellate  Court  bj  s.  37,  Act  XXIII  of  1861. 

This  suit  was  brought  for  tbe  recovery  of  money  on  an 
adjustment  of  the  accounts  of  a  shop,  the  claim  being  laid  at 
Bs.  4^500*  The  Subordinate  Judge  of  East  Bui::dwan  made  a 
decree,  by  which  he  awarded  to  the  plaintiff  a  part  of  his  claim 
and  disallowed  the  remainder.  From  this  decree  there  was  an 
appeal  to  the  Officiating  Judge.  The  case  was,  with  the  consent 
of  the  parties,  referred  by  that  Court  to  arbitration,  and  an 
award  was  made,  in  the  terms  of  which  the  Officiating  Judge, 
after  refusing  an  application  to  set  aside  the  award,  made  a 
decree. 

A  special  appeal  was  then  preferred  from  that  decree,  on  the 
ground  that  the  reference  to  arbitration  could  not  legally  be 
made.  The  appeal  came  before  Jackson  and  Glover,  JJ.,  who 
referred  to  a  Full  Bench  the  question  "  Whether  an  Appellate 
Court  has  power,  by  consent  of  the  parties,  to  refer  a  case  to 
arbitration,"  with  the  following  remarks: — 

Gloveb,  J.  (after  stating  the  question  referred  continued). — 

*  Special  Appeal,  No.  805  of  1871,  from  a  decision  passed  by  the  Judge 
of  East  Burdwan,  dated  the  25th  March  1871,  modi^ing  a  decree  of  the 
Subordinate  Judge  of  that  district,  dated  the  20th  January  1870. 


VOL.  XII.] 


HIGH  COURT. 


267 


i- 


In  Eussool  Bihee  v.  Sheikh  Jan  AU  Chowdhry  (I),  where  I  waS 
one  of  the  Judges^  it  has  been  ruled  that  an  Appellate  Court 

{1)  Before  Mr.  Justice   Glover  and    objections  to  the  award.     But  those 


Mr.  Justice  Mitter. 

The  la  December  1871. 

BUSSOOLBIBEE  (Plaintiff)  r.  SHEIKH 
JAN  ALI  CHOWDHRY  (Defendant).* 


objections  were  overruled  by  the  Addi- 
tional Judge,  Mr.  Simson,  on  the  6th 
May  1871. 

Somehow   or  other  the  case  was 
subsequently  transferred  to  the  Judge 
Arbitration^  Reference  to— Powers  of  Appel-    of  the  district,  and  that  officer  being 
late  Court— Act  VIII  of  1869,  m.  312  ^    of  opinion  that  an  Appellate  Court  is 
S18— Jc<  XXIIIof  1861,  A  B7— Delay  itr   not  competent  under  the  Code  of  Civil 
making  Atoard.  Procedure  to  refer  a  case  pending  in 

Baboo  Debendro  Narain  Bose  for    appeal  to  arbitration,    set  aside  the 


the  appellant. 

Mr.  R.  E.  Twidale  for  the  respond- 
ent. 

The  judgment  of  the   Court    was 
delivered  by 


award,  and,  after  hearing  the  appeal  on 
the  merits,  came  to  the  conclusion  that 
the  decision  arrived  at  by  the  Munsif 
was  erroneous. 

We  are  of  opinion  that  the  District 
Judge  had  no  power  to  set  aside  the 


Mitter,  J. — This  suit  was  instituted  award,  and  that  the  reasons  assigned 

by  the  plaintiff,  now  special  appellant  by  him  in  support  of  his  opinion  that 

before  us,  for  the  declaration  of  his  an  Appellate  Court  is  not  competent  to 

title  to  a  piece  of  land,  setting  aside  refer  cases  to  arbitration  are  not  sound 

a  certain  kobala  set  up  by  the  defend-  inlaw.    We  see  no  reason  whatever 

ant,  the  special  respondent.  why  an  Appellate  Court  should  not 

The  Munsif,  after  going  into  the  exercise  in  this  respect  the  same  pow- 

evidence  produced  by  the  parties,  gave  ers  as  those  possessed  by  the  Court  of 

a  decree  to  the  plaintiff,  holding  that  original  jurisdiction.     The  law,  s.  37 

the  bill    of  sale    in    question    was  a  of  Act  XXIII  of  1861,  distinctly  lays 

forged     and  ^  fabricated     document,  down  that  Appellate  Courts  are  com- 

Against  this  decision  an  appeal  was  potent  to  exercise  the  same  powers  in 

preferred   to   the  Additional  Judge,  cases  of  appeal  as  those  conferred  upon 

Ikir.  Simson,  by  the  defendant;  and  theCourtsof  original  jurisdiction.    On 

while  the  case  was  pending  on  appeal,  the  face  of  such  express  declaration 

both  parties  agreed  to  have  the  matter  by  the  Legislature,  we  are  at  a  loss  to 

in  dispute  settled  by  arbitration.    An  make  out  how  the  Judge  came  to  the 

arbitrator  was  accordingly  appointed  conclusion  that  the  reference  to  arbi- 

by  the  Court  with  the  consent  of  both  tratiqn  made  by  the  Additional  Judge 

parties ;  and  an  award  was  made  by  was  not  warranted  by  law,  and  that  the 

the  arbitrator,  who  came  to  the  same  award    was  therefore  null  and  void, 

conclusion  as  the  Munsif  had  done.  The  argument  based  upon  the  use  of 

The  defendant   then   raised   certain  the    ^ord  **8uit'*    in  s.  312  of  the 
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♦  Special  Appeal,  No.  827  of  1871,  against  the  decree  of  the  Judge  of  Zilla  Chitta- 
gong,  dated  the  27th  May  1871,  reversing  the  decrees  of  the  Munsif  of  Chowky  Fattick- 
wuiee,  dated  the  22ud  March  1870. 
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has  Buch  power,  and  after  full  consideration  I  am  still  of  the 
same  opinion. 

I  was  at  first  somewhat  doubtfal  as  to  the  enunciation  of  the 
principle,  chiefly  on  two  grounds :  Ist,  that  where  an  Appellate 
Court  referred  a  case  to  arbitration,  it  would'have  first  to  reverse 
the  decision  Of  the  Court  below  and  then  make  the  reference,  in 
which  case  there  would  have  been  a  **  final  judgment"  passed  in 
the  case,  which  would,  under  s.  312  of  the  Procedure  Code,  have 
prevented  the  reference ;  and  ^ndly^  that  where  the  lower 
Court's  order  was  not  formally  reversed  by  the  Judge,  the 
result  of  the  arbitration  might  be  to  set  aside  the  decision  of  the 
Civil  Court,  a  proceeding  which  seemed  to  me  to  be  without 
authority.  But  these  difficulties  are,  I  think,  removed  by  the 
consent  of  the  parties,  and  their  consent  to  have  a  case  tried  in  a 
particular  way  takes,  I  think,  the  matter  out  of  the  purview  of 
the  Act  so  far  as  procedure  is  concerned. 

The  question  however  is  not  without  difficulty,  and  I  am  quite 
willing  to  refer  it  for  the  authoritative  decision  of  a  Full 
Bench. 


Code  of  Civil  Frocedare  is  of  no  force 
whatever.  An  appeal  ii  nothing  more 
than  a  continuation  of  the  original  suit; 
and  even  if  the  word  '*  suit**  as  used  in 
the  section  above  referred  to,  be  under- 
stood in  the  restricted  signification 
put  upon  it  by  the  learned  Judge,  the 
provisions  of  s.  37  of  Act  XXIII 
of  1861  would  be  quite  sufficient  to 
justify  an  Appellate  Court  in  referring 
cases  to  arbitration ;  provided,  of  course, 
that  the  parties  are  willing  to  adopt 
that  mode  of  settling  their  differences. 

An  objection  is  raised  by  the 
respondent  against  the  validity  of  the 
award,  upon  the  ground  that  it  was  not 
completed  within  the  time  fixed  by 
the  Court.  We  find,  however,  that  this 
objection  was  raised  before  the  Addi- 
tional Judge,  and  rejected  by  that  officer. 
Moreover,  the  respondent  has  not  made 
any  attempt  to  show  that  the  delay 

arose  from  corruption  or  misconduct 


«t 


on  the  part  of  the  arbitrator  ;^  or  '^  that 
the  award  was  made  after  the  issue  of 
an  order  of  Court  superseding  the 
arbitration  and  recalling  the  suit.*' 
The  provision  contained  in  the  latter 
part  of  8.  318  of  the  Civil  Proce. 
dure  Code  is  quite  conclusive  on  the 
point,  and  in  the  absence  of  any  proof 
of  the  facts  above  referred  to,  we  do 
not  see  how  the  respondent  can  main- 
tain this  objection. 

For  the  above  reasons  we  set  aside 
the  decision  of  the  District  Judge, 
and  order  the  case  to  be  decreed 
according  to  the  award  of  the  arbi- 
trator. We  have  no  doubt  in  our 
minds  that  the  conclusion  upon  which 
that  award  is  based  is  perfectly  just 
and  proper. 

We  think  that  under  the  circum- 
stances of  this  case  the  defendant 
respondent  ought  to  pay  the  whole 
costs  of  this  special  appeaL 
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decision  of  a  Full  Bench,  as  it  seems  very  doubtful  whether  the   Jugobssur 
framers  of  the  Code  contemplated  a  reference  to  arbitration  of         ^- 

Kritaktho 

the  decree  in  the  Court  of  first  instance.  Moyrb 
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Baboo  Sash  Behari  Ghose  for  the  appellant. — The  position 
of  s.  312  and  the  following  sections  in  the  Code  of  Procedure 
shows  that  the  exceptional  procedure  by  arbitration  was  intended 
only  to  apply  to  a  Court  of  original  jurisdiction  and  at  a 
stage  of  the  suit  before  any  decree  had  been  made«  Chapter  iii 
*  is  headed  '^  Of  a  suit  till  final  decree,"  which  means  the 
decree  of  the  first  Court.  The  provisions  in  that  chapter  as  to 
the  takinor  of  evidence  and  other  similar  matters  could  not 
apply  after  there  had  been  a  final  judgment,  and  in  this  case 
there  was  a  final  judgment  before  the  reference  to  arbitration. 
The  Appellate  Court  has  no  power  to  authorize  the  arbitrators 
to  take  evidence. 

The  power  of  referring  cases  to  arbitration  is  not  one  that  is 
inherent  in  the  Court,  but  is  a  special  power  conferred  on 
the  Court  by  law.  By  s.  37  of  Act  XXIII  of  1861,  the 
Appellate  Court  has  the  same  powers  as  the  first  Court  where 
there  is  nothing  in  the  other  sections  of  that  Act  to  contradict  it : 
but  a  reference  to  arbitration  is  not  only  a  power  conferred 
upon  the  Courts,  but  it  is  a  duty  imposed  upon  them.  They  are 
bound  to  make  the  reference,  when  an  application  is  made 
by  the  parties  to  a  case  for  that  purpose.  It  cannot  be 
said  that  by  s.  37  it  was  intended  that  the  Appellate  Court 
should  not  only  have  all  the  powers  of  the  first  Court,  but  should 
also  have  imposed  upon  it  all  the  duties  and  obligations  provided 
for  the  first  Court  by  the  Code.  In  Juggessur  Mookerjee  v.  Gopee 
Kishen  Sein  (1),  it  was  held  that  the  Appellate  Court  cannot  call 
for  a  written  statement  from  the  parties.  In  Kalikrishna  Chandra 
V.  Harihar  Chuckerlutty  (2),  Phear,  J.,  expresses  an  opinion 
that  "  the  powers  vested  in  Courts  of  original  jurisdiction  spoken 
of  in  8.  37  mean  powers  vested  otherwise  than  by  the  words  of 
the  Act." 

(1)  5  W.  R.,  60,  (2)  1  B.  L.  R.,  A.  C,  155,  at  p.  161. 
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-      Baboo   Bama  Churn  Banerjee  for  the  respondent. — It  wa8 
uooEssuR    ^QYT^^tlj  held  in  Russool  Bihee  v.  Sheikh  Jan  Ali  Chotodhry  (1) 
Kritaktho   *^**  *^^   Appellate   Court  has,  under  s.   37  of  Act  XXIII 
^^^      of  1861,  the  power  to  refer  cases  to  arbitration.     Under  this 
section  the  Appeal   Court  has  all  the  powers  of  the   Courts 
subordinate  to  it.     It  would  be  strange  if  it  were  not  so.     And 
if  the  Court  of  Appeal  could  refer  a  case,  it  could  also  authorize 
the  arbitrators  to  receive  fresh  evidence  in  cases  where  fresh 
evidence  could  be  receivable  in  appeal.     If  fresh  evidence  was 
not  under  the  circumstances  of  the  case  receivable,  the  arbitra- 
tors would  have  to  decide  the  case  upon  the  evidence  already 
recorded.     If  it  be  true  that  by  s.  37  it  was  intended  merely  to 
extend  to  the  Appellate  Court  the  powers -conferred,  and  not  the 
duties  and  obligations  that  are  imposed,  upon  the  Courts  of 
original  jurisdiction,  still  the  Appellate  Court  would  have  the 
power,  though  it  would  not  be  bound,  to  refer  a  case  at  the 
request  of  the  parties.     The  ruling  in  Juggessur  Mookerjee  v. 
Gopee  Kishen  Sein  (2)  has  no  application  to  this  case. 

After  a  case  has  been  heard  and  a  final  judgment  has 
been  given,  it  is  too  late  to  call  for  a  written  statement,  e.^., 
while  a  case  is  being  heard  on  appeal.  In  like  manner  an 
Appellate  Court  cannot  receive  fresh  evidence,  unless  there  be 
some  good  reason  for  it,  which  the  Court  is  bound  to  record. 
But  there  is  nothing  in  the  Code  to  show  that,  if  a  case  is 
referred  for  decision  to  arbitrators  by  the  Appellate  Court,  all 
the  provisions  of  Chapter  iii  will  be  called  into  requisition.  All 
that  it  would  be  necessary  to  do,  would  be  to  let  the  arbitrators 
decide  the  matters  in  dispute  between  the  parties  upon  the  evi- 
dence which  had  been  already  recorded,  and  if  there  were  good 
and  sufficient  reason  for  receiving  fresh  evidence,  the  Judge  might 
direct  the  arbitrators  to  receive  it,  recording  his  reasons  for 
allowing  it  to  be  done.  In  the  case  of  Bam  Pershad  Ojha  v. 
Bhurosa  Koonwar  (3),  it  was  held  that  under  s.  37  of  Act 
XXIII  of  1861  the  Appellate  Court  has  all  the  powers  vested  in 
the  Courts  of  original  jurisdiction,  and  that  therefore  the  Appel- 
late Court  could  permit  an  appeal  to  be  withdrawn. 

(1)  Ante,  p.  267.  (2)  5  W.  R.,  50. 

(3)  9  W.  R.,  328- 
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the  power  to  refer  a  case  to  arbitration  must  be  answered  in  the  Jugoessur 

*  Dey 

affirmative.     The  question  whether  the  Appellate  Court  would  o. 

be  bound  to  refer  does  not  arise  upon  this  reference*  Motrb 


DoSSKBr 


Baboo  Bash  Behari  Ghose  was  not  called  upon  to  reply. 
'    The  following  judgments  were  delivered  by  the  Full  Bench. 

Couch,  C.J.  (Jackson  and  PontifSx,  JJ.,  concurring), 
(after  shortly  stating  the  facts  of  the  case,  continued) — The  power 
to  refer  suits  to  arbitration  is  contained  in  s.  312  of  Act  YIII  of 
1859,  and  the  subsequent  sections.  It  is  under  these  sections 
that  the  lower  Appellate  Court  has  acted,  having  made  a  decree 
in  the  terms  of  the  award  as  directed  by  s.  325. 

S.  312  says: — ^' If  the  parties  to  a  suit  are  desirous  that 
the  matters  in  difference  between  them  in  the  suit,  or  any  of  such 
matters,  shall  be  referred  to  the  final  decision  of  one  or  more 
arbitrator  or  arbitrators,  they  may  apply  to  the  Court,  at  any 
time  before  final  judgment,  for  an  order  of  reference." 

This  section  is  in  the  part  of  the  Act  which  relates  to  the 
proceedings  of  the  original  or  primary  Court,  and  the  words 
"  final  judgment "  here  appear  to  me  undoubtedly  to  mean  the 
final  judgment  of  that  Court,  the  word  ^' final"  being  used  to 
distinguish  the  judgment  from  a  preliminary  or  interlocutory 
one.  ^^  Final"  here  does  not  mean  the  final  judgment  in  the 
suit,  from  which  there  can  be  no  appeal,  but  the  final  judgment 
of  the  Court  in  which  the  suit  is  brought.  And  this  section 
does  not  itself  apply  to  a  Court  of  AppeaL  We  shall  see 
whether  there  is  anything  in  the  Act,  or  in  any  subsequent  Act, 
which  will  make  it  apply ;  but  looking  at  the  section  alone,  it 
does  not  appear  to  me  to  do  so. 

Then  s.  315  says  that  "  the  Court  shall,  by  an  order  under  its 
seal,  refer  to  the  arbitrator  or  arbitrators  the  matters  in  differ- 
ence in  the  suit  which  he  or  they  may  be  required  to  determine." 
The  word  "  shall "  appears  to  me  to  be  imperative  upon  the 
Court.  If  the  parties  agree  to  refer,  and  properly  nominate 
arbitrators,  the  Court  has  no  discretion  in  the  matter.     It  is  not 
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MoYBB  S.   317  says  that   when   the  reference  is  made  to  arbitra- 

tion  by  an  order  of  the  Courts  ^^  the  Court  shall  issue  the  same 
processes  to  the  parties  and  witnesses  whom  the  arbitrator  or 
arbitrators  may  desire  to  have  examined/'  &c.  That  again* 
appears  to  me  to  be  imperative  upon  the  Courts  and  not  a  mere- 
discretionary  power  which  it  may  or  may  not  exercise.  In 
8.  325  provision  has  been  made  for  remitting  the  award  to  the 
arbitrators  for  reconsideration,  and  it  is  provided  that  ^^ifno 
application  is  made  to  set  aside  the  award,  or  if  the  Court  shall 
have  refused  such  application,  the  Court  shall  proceed  to  pass 
judgment  according  to  the  award,  or  according  to  its  own' 
opinion  on  the  special  case,  if  the  award  shall  have  been  submit- 
ted to  it  in  the  form  of  a  special  case."  That  appears  to  me  to 
give  to  the  parties  who  have  referred  a  suit  to  arbitration,  when 
an  award  has  been  made,  a  right  to  have  a  judgment  passed  by 
the  Court  according  to  the  award.  All  these  sections  show  that 
it  is  something  more  than  a  mere  power  in  the  Court  to  refer.  It 
is  a  right  which  the  parties  have,  if  they  think  fit  to  exercise  it. 

I  have  said  already  that  these  sections  apply  to  the  Court  in 
which  the  suit  is  brought — the  primary  or  original  Court.  They 
can  only  be  made  applicable  to  a  Court  of  Appeal  by  s.  37  of 
Act  XXIII  of  1861,  and  I  think  that  section  does  not  make 
them  applicable  to  it.  It  provides  that  ^^  unless  when  otherwise 
provided,  the  Appellate  Court  shall  have  the  same  powers  in 
cases  of  appeal  which  are  vested  in  the  Courts  of  original  juris- 
diction in  respect  of  original  suits." 

This  does  not  appear  to  me  to  be  a  power  within  the  meaning 
of  that  section.  It  is  an  enabling  clause  giving  to  the  Appel- 
late Court  various  powers  which  may  be  exercised  by  Courts  of 
original  jurisdiction ;  but  for  the  reasons  I  have  mentioned,  I 
think  referring  to  arbitration  does  not  come  within  the  meaning 
of  the  word  "power."  If  it  were  intended  that  tlie  Appellate 
Court  should  be  bound  to  refer  a  case  which^came  before  it  to 
arbitration,  when  the  parties  agreed  to  do  so,  the  intention  of 
the  Legislature  would  have  beeu  more  clearly  expressed. 
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And  if  there  were  any  ambiguity   in   the   meaning   of  the        1874 
TFord  "  power, "  and  it  were  doubtful  whether  it  might  not  be    Juookssur 
construed  to  include  reference  to  arbitration,  I  think  we  should  v. 

,  -  ,  ,  ,  .  •  f        Kritartho 

<K)nBider  that  neither  reason  nor  convenience  requires  that  tlie  Moykb 
Appellate  Court  should  refer  a  suit  to  arbitration  in  that  way. 
It  would  enable  the  parties  to  it,  by  agreement  between  them- 
selves, to  refer  to  the  decision  of  arbitrators  chosen  by  them- 
selves the  propriety  (it  might  be  on  a  question  of  law)  of  a 
decision  of  one  of  the  Courts — perhaps  not  the  High  Court,  as 
the  Act  does  not  now  apply  to  the  High  Court  so  as  to  be 
imperative, — it  would  enable  the  parties  to  agree  to  substitute, 
^as  a  decree  in  an  appeal  from  the  decision  of  a  District  Judge 
or  a  Subordinate  Judge,  the  opinion  of  arbitrators  appointed  by 
themselves.  I  think  this  would  not  be  either  reasonable  or 
convenient ;  and  if  there  were  a  doubt  as  to  the  meaning  of  the 
•word  "power"  in  s.  37,  I  should  hold  that  there  was  a  good 
ground  for  not  giving  to  it  a  construction  which  would  impose 
upon  the  Court  of  Appeal  the  obligation  to  refer  a  suit  to 
arbitration. 

The  decision  of  the  District  Judge  having  proceeded  entirely 
upon  the  ground  that  these  sections  in  Act  YIII  of  1859  applied 
to  the  Appellate  Court,  and  he  having  passed  a  decree  under  the 
authority  given  by  them,  I  think  the  decree  must  be  set  aside, 
and  the  suit  must  be  remanded  for  rehearing.  The  costs  will 
follow  the  result. 

'    Jackson,  J.,  who  is  not  present,  concurs  generally  in  this 
^judgment. 

Eehp,  J. — After  hearing  the  judgment,  which  has  just  been 
delivered  by  the  learned  Chief  Justice,  any  doubts  I  may  have 
had  upon  this  subject  are  entirely  removed.  The  people  of  this 
country  should  be  encouraged  as  much  as  possible  to  refer  their 
differences  to  arbitration.  That  is  a  method  of  decidiuor 
disputes  which  is  very  frequently  resorted  to  in  this  country,  and 
it  is  one  which  is  famffiar  to  the  people  of  the  country,  and  is 
consonant  with  their  customs  and  habits,  and  I  think  it  is  very 
desirable  that  as  little  restriction  as  possible  should  be  placed 
.  36 
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upon  references  to  arbitration;  but,  as  pointed  out  by  the  Chief 
Justice,  if  parties  are  allowed  to  refer  matters  to  arbitration 
after  a  case  has  been  finally  disposed  of  by  a  Court  of  Justice, 
such  a  proceeding  might  tend  to  bring  the  lower  Courts  into 
contempt. 

On  the  whole,  therefore,  I  concur  in  the  judgment  delivered 
by  the  Chief  Justice. 


Glover,  J. — I  also  concur.  When  this  reference  was  made 
I  was  inclined  to  think  that  the  consent  of  the  parties  got  rid  of 
the  difficulty,  and  that  reference  could  be  had  to  arbitration 
notwithstanding  that  the  case  had  got  to  the  appellate  stage;  buf 
after  further  consideration,  and  I  may  add,  after  hearing  a  fuller 
argument,  I  am  doubtful  as  to  the  correctness  of  my  first  impres- 
sion ;  at  all  events  I  am  not  prepared  to  dissent  from  the  judg- 
ment which  has  just  been  delivered  by  the  Chief  Justice. 


Before    Sir    Richard    Couch^    Kt.,    Chief  Justice,     Mr.    Justice     Kempy 
Mr,  Justice  X.  S,  Jachson,  Mr,  Justice  Glover,  and  Mr.  Justice  Pontifex. 

1873         DINOMONEY  DABEA  aud  othbbs  (Defendants)  v,  DOORGAPEKSAD 
Dec.  10.  MOZOOMDAR  and  othbbs  (Plaintiffs).* 


Limitation — Landlord  and  Tenant — Trespasser — Adverse  Possession. 

The  plea  of  limitation  can  be  raised  and  determined  in  a  suit  brought  by  a 
landlord  against  a  person  who  is  really  a  trespasser,  but  who  has  set  up  a  false 
cnse  of  tenancy. 

This  was  a  suit  for  possession  of  certain  lands  of  which  the* 
plaintiffs  alleged  they  had  been  dispossessed  by  the  defendants 
in  the  year  1269  B.S.  (1862).  The  defendants  urged  in  their 
written  statement  that  the  suit  was  barred  by  the  Statute  of 
Limitations,  and  that  they  were  entitled  to  hold  the  lands  in 
dispute  under  a  maurasi  lease  granted  to  them  by  the  prede- 
cessor of  the  plaintiffs. 

♦  Special  Appeal,  No.  1151  of  1870,  from  a  declnon  passed  by  the  Judge  of 
Backergunge,  dated  the  23  rd  March  1870,  affirming  a  decree  of  the  Alunsif 
of  Madarignnge,  dated  the  30th  June  1869. 
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The  Court  of  first  instance  trie*  the  issue  of  limitation  with         i873 
the  merits  of  the  case,  and  dismissed  the  suit.  Dinomomky 

Dabba 

On  appeal,  the  Judge  held  that  the  question  of  limitation  v- 

could  not  arise,  inasmuch  as  the  defendants  had  admitted  that  sad 
they  were  the  tenants  of  the  plaintiffs.  The  case  was  accordingly 
sent  back  to  the  Court  of  first  instance  for  further  investi- 
gation. That  Court  eventually  gave  a  decree  for  the  plaintiffs. 
On  appeal  the  facts  found  by  the  lower  Appellate  Court  were, 
1^^,  that  the  plaintiffs  had  failed  ^^  to  prove  their  alleged 
dispossession  and  previous  khas  possession ;  "  and  2ndly^  that  the 
defendants  were  mere  "  trespassers,"  no  relation  of  landlord 
^  and  tenant  having  ever  existed  between  them  and  the  plaintiffs. 
The  appeal  was  consequently  dismissed. 

A  special  appeal  was  preferred  to  the  High  Court,  which  waa 
heard  before  Jackson  and  Mitter,  JJ.,  and  the  questions  raised 
were,  \sty  whether  the  lower  Appellate  Court  was  right  in 
overruling  the  plea  of  limitation  upon  the  ground  set  forth  in 
its  judgment;  and,  2ndli/y  whether  the  finding  of  that  Court 
on  the  question  of  possession  was  sufficient  as  it  stood  to  meet 
the  requirements  of  that  plea. 

The  learned  Judges  were  of  opinion  that  the  Judge  was 
wrong  in  overruling  the  plea  of  limitation,  and  that  the  allega- 
tion by  the  defendant  that  the  relation  of  landlord  and  tenant 
existed  between  the  plaintiff  and  himself  did  not  preclude  him 
from  raising  that  plea.  As,  however,  another  Division  Bench 
had  ruled  differently  in  the  case  of  Watson  v.  Ranee  Sliurut 
Soonduree  Dehia  (1),  they  referred  the  following  question  for 
the  opinion  of  a  Full  Bench  : — 

"  Whether,  in  a  suit  for  possession  of  land  brought  against 
a  defendant  who  is  really  a  trespasser,  but  who  has  set  up  a  false 
case  of  tenancy,  the  issue  of  limitation  can  be  raised  and  deter- 
mined ?  " 

The  question  was  referred  with  the  following  remarks : — 

MiTXER,  J. — With  reference  to  the  first  question  I  am  of 
opinion  that  the  contention  of  the  special  appellants  is  sound. 
It  ifl/uo  doubt  a  dftrrect  proposition  of  law  that  a  tenant  ia 

(I)  7  W.  R.,  395. 
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^873       not  entitled  J;o  plead  limitatidb  against  his  landlord.     But  this 

DiMOMONKT   proposition^  I  apprehend,  is  applicable  to  those  cases  only  in 

f-  which  the  parties  are  really  related  to  each  other  as  landlord 

8AD        and  tenant.     In  the  present  case,  the  Judge  has  found,  as  a  fact, 

that  there  was  no  such  relation  between  the  parties;  and  it 

follows,  therefore,  that  he  has  applied  the  law  of  landlord  and 

tenant  to  a  case  which,  according  to  his  own  finding,  is  not  a 

case  of  landlord  and  tenant  at  all. 

It  has  been  argued  that  the  defendants  have  deliberately 
placed  themselves  in  the  position  of  tenants ;  and  as  a  tenant 
is  not  entitled  to  plead  limitation  against  his  landlord,  the 
Court  cannot  allow  the  defendants  to  take  up  a  plea  which  is 
inconsistent  with  the  position  they  have  voluntarily  assumed. 
I  am  of  opinion  that  this  argument  is  not  sound. 

In  the  first  place  it  is  not  very  clear  whether  the  doctrine  of 
estoppel  by  pleading  is  applicable  to  cases  in  this  country. 
But  without  entering  into  this  question,  I  think  I  may  safely 
affirm  that  we  have  got  no  such  things  as  pleadings  technically 
so  called.  The  written  statements  filed  in  our  Courts  are  not 
pleadings  in  the  strict  sense  of  the  term.  S.  123  of  the  Code 
of  Civil  Procedure  lays  down  what  a  written  statement  should 
contain,  and  it  says  in  so  many  words  that  ^^  written  statements 
shall  not  be  by  way  of  answer  the  one  to  the  other."  Then 
again  s.  139  enacts  that  it  is  for  the  Court  to  lay  down  all  '^  the 
issues  of  law«  and  fact  upon  which  the  right  decision  of  the  case 
may  depend ; "  and  it  further  says  that  '^  the  Court  may  frame  the 
issues  from  the  allegations  of  fact  which  it  collects  from  the  oral 
examination  of  the  parties  or  their  pleaders,  notwithstanding  an;^ 
difference  between  such  aUegations  of  fact  and  the  allegations 
of  fact  contained  in  the  written  statements,  if  any,  tendered  by 
the  parties  or  their  pleaders."  These  provisions  not  only  show 
tiiat  pleadings  strictly  so  called  are  unknown  to  our  Code, 
but  also  and  specially  that  an  allegation  of  fact  made  in  a 
written  statement  is  not  by  itself  absolutely  binding  against 
the  maker. 

But  if  the  doctrine  of  estoppel  by  pleading  is  not  applicable 
to  this  case,  there  seems  to  be  no  other  doctrine  or  principle  of 
law  upon  which  the  plaiptiffa  can  take  their  stand.     An  admis- 
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sion  deliberately  made  by  a  party  is  certainly  admissible  as        i878 
BTidence  against  hjmself.     But  if  we  once  treat  the  admission   i>»womohkt 
of  the  defendants  in  this  case  as  a  mere  matter  of  evidence.         <'• 

^  DOOROAPBB- 

the  argument  of  the  plaintins  must  fall  to  the  ground.  An  sad 
allegation  of  fact  which  is  found  to  be  untrue  must  be  treated 
Its  such  for  all  the  purposes  of  the  suit ;  inasmuch  as  it  would 
be  obviously  illogical  and  unsound  to  make  one  and  the  same 
decision  depend  upon  two  states  of  facts  diametrically  opposite 
to  each  other.  If  we  decide,  as  a  matter  of  fact^  that  the 
defendants  were  trespassers^  we  cannot  in  the  same  case  overrule 
the  plea  of  limitation  upon  the  assumption  of  a  quite  different 
state  of  facts,  namely^  that  the  defendants  were  the  tenants  of 
the  plaintiffs.  If  the  plaintiffs  can  say  to  the  defendants  that 
they,  the  defendants,  cannot  be  permitted  to  blow  hot  and  cold 
by  taking  up  a  plea  which  is  inconsistent  with  the  case  relied 
upon  by  them,  the  defendants  also  can  say  to  the  plaintiffs  with 
equal  reason  that  they,  the  plaintiffs,  should  not  be  permitted 
to  blow  hot  and  cold  by  getting  rid  of  the  plea  of  limitation 
upon  the  ground  of  a  supposed  tenancy  which  has  never  existed 
in  fact,  and  which  they  themselves  have  been  repudiating 
throughout,  inasmuch  as  their  case  was  that  the  defendants 
have  been  holding  possession  as  trespassers.  Neither  of  the 
parties  can  complain  that  their  status  has  been  altered  or  affected 
in  any  manner  by  the  false  allegations  of  fact  put  forward  by 
their  adversaries,  and  I  do  not  therefore  fifd  any  reason 
why  any  of  those  allegations  should  be  used  as  an  estoppel 
against  either  of  them  in  any  sense  of  the  term. 

It  has  been  said  that  the  question  of  limitation  cannot  possibly 
arise  in  a  case  like  the  present,  unt^  it  is  determined  that  there 
is  no  relation  of  landlord  and  tenant  between  the  parties,  and  as 
the  issues  must  be  laid  down  before  the  case  is  heard  on  the 
merits,  no  issue  of  limitation  could  be  laid  down  by  anticipa- 
tion. This  argument  is  not,  in  my  opinion,  entitled  to  any 
weight.  It  is  the  duty  of  the  Court  to  lay  down  all  the  issues 
of  law  and  fact  upon  which  the  right  determination  of  the  case 
depends,  and  those  issues,  or  such  of  them  as  would  be  sufficient 
for  such  determination,  must  be  determined  in  the  most  rational 
order  which  the  circumstances  of  the  case  will  permit.     There 
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1878         is  no  law  that  I  am  aware  of  which  says  that  the  issue  of  limita- 

DiNOMONKT   tion  musty  in  every  case,  be  invariably  tried  at  a  particular  stage 

V.  of  the  trial,  or  that  no  such  issue  ought  to  be  laid  down,  if  it  is 

DOOKOAFAB-  ,  .  . 

SAD  found  that  its  determination  would  depend  upon  the  previous 
determination  of  the  other  issues  involved  in  the  case,  or  of  any 
particular  class  of  them.  Suppose,  for  instance,  that  a  suit  is 
brought  to  recover  property  from  the  hands  of  an  alleged  trustee. 
The  defendant  denies  the  trust,  but  at  the  same  time  relies  upon 
the  ordinary  rule  of  limitation  in  his  defence.  Can  it  be  said 
that  the  issue  as  to  whether  the  suit  is  barred  by  the  ordinary 
rule  of  limitation  or  not,  ought  not  to  be  laid  down  in  such  a 
case,  because  the  occasion  for  determining  that  issue  would  not 
arise  until  it  is  determined  that  the  case  is  not  a  case  of  trust  at 
all? 

It  may  be  said  that  in  the  case  supposed  there  is  no  incon- 
sistency between  ^he  issue  of  limitation  and  the  case  set  up  by 
the  defendant  upon  the  merits ;  but  I  have  already  disposed  of 
this  last  mentioned  objection^  and  I  have  referred  to  the  above 
illustration  simply  for  the  purpose  of  showing  that  the  argument 
based  upon  the  supposed  difficulty  of  laying  down  the  issue  of 
limitation  in  a  case  like  the  present,  is  not,  by  itself,  of  any 
weight  whatever. 

It  may  be  urged  that  the  defendants  ought  not  to  be  permitted 
to  fall  back  upon  the  Statute  of  Limitations  after  they  have  failed 
to  substantiate  the  false  defence  which  they  have  been  foolish 
enough  to  set  up.  But  the  Court  has  no  power  to  inflict  any 
penalty  of  this  kind,  unless  it  is  authorized  to  do  so  by  an 
express  legislative  enactment^  This  point  has,  I  believe,  been 
Anally  set  at  rest  by  the  de^^sion  of  the  Privy  Council  in  the 
case  of  Ranee  Surnomoyee  v.  Maharaja  Suteesckunder  Hoy  (1),  so 
that  I  have  simply  to  add  that  if  the  defendants  are  to  be  visited 
with  such  a  penalty,  there  seems  to  be  no  reason  why  some  similar 
penalty  should  not  be  inflicted  upon  the  plaintifis  for  having 
falsely  alleged  in  their  plaint  that  they  had  been  dispossessed  by 
the  defendants  in  the  year  1269  B.S. 

Let  us  suppose  for  one  moment,  that  the  plaintiffs  had  come 
forward  with  an  allegation  in  their  plaint  that  they  had  been 

(1)  10  Moore's  I.  A.,  123. 
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dispossessed  by  the  defendants  (a  party  of  trespassers)  on  a  date  1873 
more  than  twelve  years  previous  to  the  institution  of  this  suit.  Dinomonbt 
Such  a  claim  would  be  barred  by  limitation  on  the  very  face  of  v. 
it,  and  the  Court  would  be  bound,  under  the  provisions  of  the  sad 
32nd  section  of  the  Code  of  Civil  Procedure,  to  reject  it  upon  that  ^''^'^''''^^' 
ground  without  even  summoning  the  defendants.  But  if  the 
subsequent  appearance  of  the  defendants  with  a  false  allegation 
of  tenancy  could  save  the  plaintiffs  from  the  consequences  of 
their  own  laches,  such  rejection  of  their  claim  would  be  not  only 
premature  but  unjust ;  and  hence  it  follows  that  in  the  case  sup- 
posed, the  fate  of  the  plaintiffs'  claim  would  be  precisely  the  same 
whether  its  liability  to  be  dismissed  on  the  ground  of  limitation 
is  discovered  before  or  after  the  appearance  of  the  defendants. 
How  then  can  it  be  said  that  the  law  of  limitation  would  not 
apply  to  this  case,  if  the  defendants  have  been  de  facto  in  posses- 
sion for  a  period  of  more  than  twelve  years  pi^or  to  the  date  of 
suit  not  as  tenants,  but,  as  the  Judge  himself  has  found,  as  ^^  tres- 
passers ?"  The  defendants  have  not  been  allowed  to  derive  any 
benefit  whatever  from  their  allegation  of  tenancy,  and  if  the  cause 
of  action  of  the  plaintiffs  had  really  accrued  more  than  twelve 
years  pcior  to  the  date  of  this  suit,  it  would  be  manifestly 
unfair  to  allow,  them  to  derive  any  benefit  either  from  the  false 
allegation  of  tenancy  set  up  by  the  defendants,  or  from  the 
equally  false  allegation  which  they  themselves  have  put  forward 
in  their  plaint,  with  reference  to  the  date  of  thek  dispossession ; 
particularly  when  it  is  borne  in  mind  that  if  they  had  candidly 
admitted  in  that  document  that  they  had  been  dispossessed  more 
than  twelve  years  prior  to  its  presentation,  the  Court  would  have 
been  bound  to  dismiss  their  claim  •on  the  ground  of  limitation, 
without  even  waiting  for  the  defendants.  So  far  as  falsehood 
is  concerned,  "both  the  parties  are  equally  guilty,  if  the  Judge's 
findings  are  correct:  and  as, the  Court  is  bound  to  base  all  its 
conclusions  upon  a  true  and  not  upon  a  false  state  of  facts, 
there  seems  to  be  no  reason  why  the  statutory  bar  should  not 
prevail,  if  it  is  really  applicable  to  the  actual  facts  of  the  case. 
Every  suit  must  be  brought  upon  a  certain  cause  of  action,  and 
it  must  be  further  shown  that  the  cause  of  action  is  not  barred 
by  lapse  of  time.     I  do  not  mean  for  one  moment  to  say  that  a 
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1878        plaintiff  Is  bound  to  prove  the  precise  date  of  his  cause  of  action, 
DiKOMONBT    as  alleged  in  the  plaint,  but  he  is,  in  my  opinion,  clearly  bound  1 

V.  to  show,  when  required,  that  the  cause  of  action  has  not  been  j 

8AD  extinguished  by  operation  of  time.  The  only  case  in  which  the 
view  taken  by  me  might  appear  to  be  hard,  is  that  in  which  there 
is  not  only  an  admission  in  the  written  statement  of  the  defend- 
ant that  he  was  the  tenant  of  the  plaintiff,  but  in  which  it  is  also 
found  that  the  defendant  has  b.een  avowedly  claiming  to  hold  as  a 
tenant  throughout  the  entire  period  of  his  possession.  But  the 
present  case  stands  upon  a  quite  different  footing.  The  plaintiffs 
have  neither  alleged  nor  proved  that  this  was  the  real  state  of  ^ 
things,  and  as  for  the  defendants,  their  allegations  have  been 
found  by  the  Judge  to  be  untrue.  But  be  this  as  it  may,  there 
seems  to  be  no  reason  why  the  law  of  limitation  should  not  apply 
even  to  a  case  like  the  above.  Whether  the  defendant  did,  at 
any  time  during  the  period  of  his  possession,  acknowledge  that 
possession  to  be  the  possession  of  a  tenant  or  not,  it  seems  to  be 
pretty  clear  that  no  such  acknowledgment  can  stop  the  operation 
of  the  law  of  limitation.  The  plaintiffs'  cause  of  action  remains 
the  same.  That  cause  of  action  originated  in  a  wrongful  act  of 
dispossession  by  the  defendants,  and  no  pretended  title  of  tenancy 
set  up  by  the  latter  can  alter  either  the  nature  or  the  date  of 
that  dispossession,  or  convert  the  case  into  ode  of  landlord  and 
tenant,  when  in  point  of  fact  there  was  no  such  relation  between 
the  parties.  The  plaintiffs  might  have,  and  ought  to  have,  sued 
upon  their  cause  of  action  within  the  period  prescribed  by  the 
Statute,  or  they  might  have  put  an  end  to  the  dispute  by  accept- 
ing the  defendants  as  their  tenants.  But  in  the  absence  of  such 
acceptance,  the  case  must  be  dealt  with  throughout  as  a  case 
against  a  trespasser,  and  not  as  a  case  between  a  landlord  and  ^ 

tenant. 

Much  stress  has  been  laid  by  the  respondents  upon  a  decision 
passed  by  a  Division  Bench  of  this  Court,  in  Watson  v. 
Ranee  Shurut  Soonduree  Debia  (1).  But  for  the  reasons  above 
stated,  I  am  unable  to  concur  with  the  learned  Judges  by  whom 
that  decision  was  passed ;  and  I  would  therefore  refer  the  ques- 
tion to  a  Full  Bench  for  an  authoritative  decision. 

(1)  7  W.  R.,  395.    . 
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With  reference  to  the  second  question  raised  in  this  special        1878 
appeal,  I  am  of  opinion  that  the  Judge's  finding  on  the  point  of  Dinomonky 
possession  is  not  sufficient  to  meet  the  requirements  of  the  issue  v- 

of  limitation.  The  plaintiffs  might  have  failed  to  prove  the  sad 
precise  date  of  dispossession  alleged  in  their  plaint,  and  they 
might  have  also  failed  to  prove  their  khas  possession  inmiediately 
previous  to  that  date.  But  it  still  remains  to  be  seen  whether 
the  plaintiffs  were  in  possession,  either  actual  or  constructive,  at 
any  time  viithin  twelve  years  prior  to  the  institution  of  this  suit. 
I  would  therefore  remand  this  case  to  the  lower  Appellate  Court 
for  a  fresh  trial  of  the  issue  of  limitation,  subject  to  the  opinion 
of  the  Full  Bench. 

Jackson,  J. — I  concur  in  the  order  of  reference  to  the  Full 
Bench.     The  effect  of  the  decision  appealed  against  as  it  stands 
is,  that  the  defendants  are  found  as  a  fact  to  have  held  the  land 
in  dispute  as  trespassers,  that  is,  adversely  to  the  plaintiffs ;  but 
because  they  have  alleged  themselves  to  have  been  tenants  of 
the  plaintiff,  they  are  debarred    from  setting  up  the  plea  of 
limitation.     This  view  is   supported  by  the   case  of  Watson  v. 
Ranee  Shurut  Soonduree  Delia  (1),   which  has   been  referred 
to  by  Mitter,  J.     In  that  case  the  learned    Judges  observe 
that,  by  admitting   the  right  of   the  plaintiff  as  the  owner 
of  the  land  in    dispute,   and    acknowledging    himself   to   be 
the  plaintiff's  tenant,  the  defendant  precludes  himself   from 
pleading  adverse  possession  or  limitation.     It  seems  to  me  that 
a  fallacy  lurks  in  those  words ;  because  the  question  is  not  so 
much  whether  the  defendant  is  to  be  permitted  to  set  up  a  plea 
under  the  law  of  limitation,  as  whether  the  Court  is  to  apply 
that  law  to  the  facts  which  may  be  found.     It  seems  necessary 
therefore  that  this  point  should  be  authoritatively  settled. 

Baboo  Chunder  Madhub  Ghose  for  the  Appellant. — The  argu- 
ments contained  in  the  judgments  of  the  learned  Judges  who  refer- 
red the  case  are  unanswerable.  Where  limitation  is  pleaded,  the 
plaintiff  must  first  take  his  case  out  of  the  operation  of  the  Statute. 


•    (1)  7  W.  E.,  395. 
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Watson  V.  Ranee  Shurut  Soonduree  Debia(l)  was  wrongly  decided. 
In  Tekaetni   Gowra  Kumari  v.  The  j6engcd  Coal  Company  (2)^ 


(1)  7  W.  R.,  395. 

(2)  Bejore  Mr,  Justice  Kemp  and 
Mr.  Jtutice  JS.  Jackson. 

The  4ih  February  1890. 

TEKAETNI  GOWRA  KUMARI  (Plaiht- 
IFF)  «.  The  BENGAL  COAL  COMPANY 

ASU  OTHERS  (DSFKNDAMTS).* 

Limitation — Landlord   and    Tenani~~ 
Adverse  Posseseion, 


sad  therefore  that  the  suit  was  barred 
by  the  law  of  limitation. 

The  plaintiff  appealed  to  the  High 
Court. 

The  Advocate- General  (Mr.  Allan 

and   Baboos  Unnoda  Persad   Boner- 

jee,     Mohesh     Chunder      Chowdhry^ 

Boodh  Sen  Singh^  and  Oopal  Chunder 

Chowdhry  with  him)  for  the  appellant. 


Mr.  Paul  (Baboo  Sreenath  Doss  and 
Thb  plaintiff  in  thia  caae  sued  to  Moonshee  Mahomed  Yusuf  with  him) 
recover  certain  property,  called  Mauza  for  the  respondents. 
Kooldeah.    He  stated  that  the  defend- 
ants other  than  the  Coal    Company  The  judgmen ts  of  the  learned  Judge 
were  in  possession  thereof  under  tern-  ^^  *^e  High  Court,  so  far  as  they  rela- 
porary  leases,  which  had  determined ;  ted  to  the  question  of  luniution,  were 
that,  in  a  former  rent-suit,  the  said  "  ^^^^^^^  («)  •— 
defendants  had  set  up  a  false  «.oA«rrfln  b.  j^^ksou,    J. -In    the  appeal 
tenure  of  the  esute;  and  that,  under  ^^^^^     ^^^    ^^^^^    ^y^^    Advocate- 
color  of  this  false  mokurran,  they  had  ^^^^   appeared  for    the    pkintifi; 
granted  a  sub-lease  to  the  Coal  Com-  .pp^^ant,  and  Mr.  Paul  and  Baboo 
paiiy.     The  defendants  in  the  present  ^^^^^   jy^    fo,    ^^    defendants, 
suit  relied  on  the  mohurrari  right ;  respondents. 

they  stated  that  it  had  been  asserted  ^^^  leame^Advocate-General  fint 

more   than  twelve  years  before  this  ^^^^^^^  ^^^^  ^^  ^^^  finding  as  to 

suit;   and  that  they   had  throughout  ^^^  j^^^^           .^^    ^^^  plaintiff  and 

that  penod  held  possession  under  it;  defendants  arrived  at  by  the  Deputy 

and  they  contended  that  the  decision  Commissioner,  the  plaintiffs  suit  was 

in  the  rent-suit  having  been  in  favor        ^    i.       j    ^  »       .  xi. 

^  not    barred    from   a  heanng  on  the 

merits  by  the  law  of  limitation. 

He    relied    more    esp^ially    on   a 

ruling  of  Her  Majesty's  Privy  Council 

-^Raja  Sahib  Prahlad  Sen   v.    Run 

Bahadur  Sing  (b).    Mr.  Paul,  on  the 

other  hand,  contended  that  that  suit 


of  the  genuineness  of  the  mohurrari 
tenure,  the  plaintiff  was  precluded  fi'om 
re-opening  the  matter. 

The  Deputy  Commissioner  held  that 
neither  the  temporary  leases  set  up  by 
the  plaintiffj  nor  themoAtfrrart  potta  set 
up  by  the  defendants,  were  genuine;  but 
he  considered  that  the  defendants  had 
proved  that  they  held  the  estate  at  a 
fixed  rent  for  more  than  twelve  years 
anterior  to  the  suit,  and  that  such 
holding  was  adverse  to  the  plain tifi^ 


(a)  The  portion  of  the  jadgment,  which 
treated  of  the  effect  of  the  decision  ia  the 
rent-suit*  as  to  the  genaineness  of  the 
mokuirrari  potta,  has  been  already  reported ; 
see  5  B.  L.  R.,  667. 

(6)  2  B.  L.  R.,  P.  a,  186. 


•  Regular  Appeal,  No.  168  of  1869,  from  a  decision  of  the  Deputy  Commissioner  of 
Hazaribagh,  dated  the  21st  June  1869.  • 


VOL.  XH.] 


HIGH  COURT. 


28a 


a  mokurraridar    was  allowed  to  plead  limitation.     The    same 

view    was    taken    in      Rutionmonee     Dabee    v. 

Jfdookerjee  {I)  and   in  Baja    Sahib  Praklad  Sen  v.   Maharaja 


1873 


Komolakantk    I>»>»omonby 

Dabka 

V. 

DOOROAPKR- 

SAD 

contained  circumstances  of  a  special  were    then    setting    up  a  mohurrari  Mozoomdak. 

character  and  was  not  analogous  to  the  title,  the  defendants  cannot  be  said  to 

present  suit ;  and  that  if  the  plaintiJQT  ha^e  held  adversely  to  the  plaintiff^a 

had  been  unable  to  prove  the  leases  present  elaim.     It  is  proved   that  in 

which  he  set  up,  and  which  constituted  the  year  1859  (1266X  the  plaintiff  was 

his  cause  of  action,  and  the  defendants*  informed  of  the   title  set  up  by  the 

adverse  holding  for  more  than  twelve  defendants ;  but  this  suit  having  been 

years  at  a  fixed  rent  had  been  estab-  brought  within  twelve  years  from  that 

lished,   the  suit  was  properly  held  to  date,  the  law  of  limitation  wiU  not 

be  barred.    ♦    ♦     •    ♦    •  applj* 

It  seems  to  me  that  if  the  defeod- 

Ebmp,    J. — I  concur  in  this  judg- 
ment.   The  relationship  of  landlord 

years  previous  to  the  institution  of  this  *°**    ^^""^^  ^  admitted  as  existing 

suit  under  a  mokurrari  tenure  to  the  ^^^^^  ^^^  V^^^^^  ^^^  ^^^  defend- 

knowledge   of  the  plaintiflf,    the  suit  •^°^-    ^he  former  alleging   that  the 

will  be  barred  by  limitation.    They  do  defendants  hold  on  a  terminable  lease, 

not,  however,  allege  that  at  any  time  *^«  ^'^''  *^*'  ^^""^  ^^***  ««  mokurrari. 


ants*  case  prove  that   they   have   held 
Mauza  Kooldeah  for  more  than  twelve 


dars^  paying  a  quit-rent  of  Rs.  13  per 
annum.  The  possession  of  the  defend- 
ants is  not  adverse.  There  is  nothing 
on  the  record  to  show  that  the  plaint- 
iffs were  aware  of  the  moknrrari  title 


beyond  such  twelve  years  they  have 

obtained  from  the  plaintiff  any  such 

acknowledgment    of   the    mokiprari, 

except  by  the  potta  of  the  year  1201 

(1794),  and  the  receipts  of  the  years 

1205  (1798),  1206  (1799),  1234  (1827),    ^*  "P  ^^  *^®  defendants  af  any  time 

and   1235   (1828).    The   genuineness    more  Jihan  twelve  years  prior  to  suit. 

of  these   papers    is   denied,    and   if    Their  knowledge  of  the  title  set  up 

they  are  established,  they  prove  the    ^^  *^«  defeijdants  appears  to    have 

mokurrari;  and  in  such  case  it  would     originated   with  the  rent-suit  which 

not    be  necessary  to  decide  on  the    was  brought  about  nine  years  before 

question  of  limitation.    The   defend-    *^^  P'^^^"'  «^»'  ""^  instituted. 

ants  allege  that  they  put  forward  their 

mokurrari    rights    in    the   year   1854 

(1261),  inasmuch  as  in  that  year  they 

granted  a  sub -lease  to  the  Bengal  Goal 

Company,  in  which  their  mokurrari 

rights  were  recited  ;  but  there  is  no 

direct  evidence  of  any  notice  of  this 

lease,  or  of  its  contents  being  given  to 

the  plaintiff  or    his    representatives. 

In   the  absence  of  evidence  that  the 

plaintiff  knew    that    the    defendants 


(1)  Before  Mr.  Justice  Bay  ley  and 
Justice  Sir  C,  P,  Hobhouse^  Bart. 

The  2Sth  August  1869. 

RUrrONMONEE   DABEE   CPlaihtikp) 
V.     KOMOLAKANTfl     MOOKEIUEE 

AND  OTHBK8  (DkFBHDANTS).* 

Limitation— Landlord   and    Tenant-^ 
Adverse  Possession. 

Baboo  Bama   Chum  Banerjee  for 
the  appellant. 


*  Special  Appeal,  No.  1512  of  1869,  from  the  decree  of  the  Additional  Subordinate 
Judge  of  Zilla  Dacca,  dated  the  13th  April  186D,  reversing  a  decree  ol  the  Monsif  of 
Bohur,  dated  the  29th  August  l§6tf. 
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^^78        Rajendra  Kishor  Sitiff  (1).     Apart  from  the  right  of  the  defend- 


^'n?tiR^*^   ant  to  plead  limitation,  the  Court  should  of  itself  raise  the  issue 
where  the  hearing  of  a  case  is  barred  by  lapse  of  time. 


DABKA 

V. 

DOOROAFBH- 

8AD 
MOZOOMDAR. 


Baboo  Kally  Mohun  Dobs  for  the  respondent. — A  defendant, 
by  admitting  himself  to  be  the  tenant  of  the  plaintiff,  precludes 
himself  from  taking  advantage  of  the  Statute  of  Limitation — 
Watson  V.  Ranee  Shurut  Soonduree  Debia  (2).  The  law  there 
laid  down  ought  not  to  be  disturbed.  The  zemindar  has  a 
right  to  the  gross  collection  of  rent  upon  all  his  lands — Raja 
Sahib  Prahlad  Sen  v.   Maharaja  Rajendra  Kishor  Sing  (1). 


Baboo  Kallif  Kant  Sen  for  the 
respondenU. 

Thb  jadgment  of  the  Court  was 
delivered  by 

HoBHousE,  J.  —  In  this  case  the 
plaintiff  sued  for  khas  possession  of 
land.  The  defendants  objected  to  such 
khas  possession  on  the  ground  that 
they  had  held  possession  as  bye-hoW' 
ladetrs  for  a  period  of  more  than  twelve 
years. 

The  lower  Appellate  Court  has 
found  as  a  fact  that  the  defendants 
have  so  held,  and  has  dismissed  the 
plaintiff *s  suit  for  khas  possession. 

In  special  appeal  it  is  urged,  firstly, 
that  there  is  no  legal  evidence  of  the 
possession  found;  and  secondly,  that 
limitation  can  never  apply  to  such  a 
suit  as  this,  the  plaintiff  being  admit- 
tedly the  landlord  and  the  defendants 
his  tenants. 

We  have  had  the  record  read  to  us, 
and  on  the  first  point  we  find  that 
there  is  evidence  of  the  possession,  on 
which  the  defendants  relied --evidence 
on  which  the  lower  Appellate  Court 
might  legally  come  to  the  conclusion 
to  which  it  has  come. 

On  the  second  point  we  are  of  opi- 
nion that  limitation  does  apply  upon 


the  finding  of  the  lower  Appellate 
Court  to  such  a  case  as  this.  We 
think  that  when  a  landlord  seeks  to 
obtain  khas  possession  of  any  land, 
and  when,  on  the  other  hand,  it  is 
alleged  by  the  tenant  that  such  khas 
possession  cannot  be  given,  because  he, 
the  defendant,  has  been  in  occupation 
under  a  title  like  that  of  a  dur-fioW' 
ladar  for  a  period  of  more  than  twelve 
years,  limitation  might  apply  in  case 
of  khas  possession.  The  question  that 
would  have  to  be  determined  in  such 
a  suit  would  be  whether  the  landlord 
had  been  in  possession  of  the  land  at 
any  time  within  twelve  years  of  suit. 
If  he  had  not,  and  if,  on  the  other  hand* 
the  tenant  had  been  for  more  than 
that  period  in  possession  under  a  right 
such  as  that  of  the  hye^howiadar  be- 
fore us,  which  the  landlord  could  not 
disturb,  clearly,  whatever  other  rights 
the  landlord  might  have,  the  tenant*s 
twelve  years'  right  of  occupancy  would 
prevent  him,  the  landlord,  from  obtain- 
ing khas  possession  of  the  land,  that 
is,  from  ejecting  the  tenant. 

The  special  appeal  is  dismissed  with 
costs. 

(1)  2  B.  L.  R.,  P.  C,  111 ;  S.  C,  12 
Moore's  I.  A.,  292. 
(2)  7  W.  E.,  395. 
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[Couch,  C.J. — That  case  does  not  decide  the  question  whether        1878 
the  tenant  can  plead  limitation.!  Dinomoset 

The  following  judgments  were  delivered  by.  the  Full  Bench : —  doorgapeb- 

SAD 
MOZOOMDAIU 

Couch,  C.J.  (Jackson,  Glover,  and  Pontipex,  JJ.,  con- 
curring).— The  question  which  is  referred  to  the  Full  Bench  is, 
whether,  in  a  suit  for  possession  of  land  brought  against  a 
tenant  who  is  really  a  trespasser,  the  defendant  setting  up  a 
false  case  of  tenancy,  the  issue  of  limitation  can  be  raised  and 
determined,  and  the  terms  in  which  the  question  for  the  Court 
has  been  framed  is  illustrated  by  the  facts  as  stated  in  the 
judgment  of  Mitter,  J. 

The  defendants  in  their  written  statement  alleged  that  the 
suit  was  barred  by  the  law  of  limitation.  They  also  alleged 
that  they  were  entitled  to  hold  the  lands  in  dispute  under  a 
maurasi  lease  granted  to  them  by  the  predecessor  of  the 
plaintiffs.  They  may  have  honestly  believed  that  this  was  the 
fact,  and  that  such  a  lease  had  been  granted.  They  may  have 
failed  to  prove  it,  and  in  fact,  according  to  the  finding  of  the 
lower  Courts,  they  did  fail.  I  think  a  written  statement  putting 
forward  a  defence  in  this  manner  ought  not  to  be  treated  as  a 
conclusive  admission  by  the  defendants  that  the  facts  are  as  they 
allege,  if  the  plaintiff  denies  the  truth'  of  the  written  statement, 
and  has  an  issue  raised  upon  the  allegation.  If  he  had  accepted 
the  written  statement,  and  the  case  had  been  tried  upon  the 
admission  so  made,  it  would  have  been  proper  for  the  Courts 
to  consider  as  the  true  state  of  things,  that  there  was  a  tenancy 
between  the  parties.  Of  course,  if  there  was  a  tenancy  the  law 
of  limitation  would  not  apply. 

But  here  the  plaintiffs  did  not  accept  the  statement  of  the 
defendants  as  to  the  tenancy.  They  denied  it,  and  they  succeeded 
in  disproving  it.  And  although  the  plaintiffs  have  done  this  and 
^  have  shown  that  it  is  not  the  true  state  of  things,  the  Courts 

have  given  effect  to  the  admission  as  if  it  were  true,  and  have 
said  that  the  law  of  limitation  shall  not  apply  to  the  case. 
If  the  tenancy  is  to  be  taken  to  be  the  true  state  of  things  as 
proved  by  the  admission  and  not  contradicted  by  the  other  party, 
I  think   the   law   of  limitation  will  not  apply.     If  this  was 
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1873        intended  to  be  decided  in  the  cases  referred  to,  I  concur  in  those 
DiNOMONBY   decisions.     But  here  the  question  really  is  this  : — Is  a  defendant 
r.  to  be  prevented  from  setting  up  the  defence  that  there  is  a 

ooKOAPKR.  ^gjjg^^y  ^^^  g^^  ^jjQ  game  time  relying  upon  the  law  of  limit- 
•Mo«ooMDAR,  ^^[qj^^  jf  ^l^Q  fj^Qtg  should  prove  to  be  such  as  will  support  that 
defence  ?  I  think  that  in  many  cases  it  would  be  productive  of 
the  greatest  hardship  if  the  defendant  was  obliged  to  relinquish 
the  defence  of  the  law  of  limitation,  where  he  might  really 
have  it,  in  order  to  be  able  to  say,  I  believe  that  I  can  prove 
a  tenancy  between  the  plaintiff  and  myself,  and  I  desire  to  rely 
upon  that.  I  think  we  ought  to  hold  that  merely  by  alleging 
the  tenancy  in  his  written  statement  he  does  not  preclude 
himself  from  setting  up  the  defence  of  the  law  of  limitation. 
Whether  there  is  that  defence  to  the  suit,  ought  to  be  deter- 
mined upon  what  the  facts  are  proved  to  be,  if  the  plaintiff 
resolves  to  have  them  inquired  into,  as  was  the  case  here. 

Kemp,  J. — I  concur.  I  wish  only  to  add  that  the  defendants 
in  their  written  statement,  which  I  have  referred  to  in  the  original, 
set  up  a  maurasi  holding  with  reference  to  some  of  the  plots 
of  the  land  for  which  the  suit  was  brought,  and  with  reference  to 
other  plots  they  set  up  an  independent  title  claiming  them  as 
belonging  to  another  talook  than  that  of  the  plaintiff. 


/> 
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APPELLATE  CIVIL. 


Apnl  12. 


Before  Sir  Richard  Conchy  Kt^  Chief  Justice,  and  Mr,  Juitiee  AinsUe. 

NILKOMUL  SHAW  (PLAiKxirp)  v,  REED  (Dbtbhdaht).*  1372 

Indian  Succession  Act  (X  of  1865J,  ».  282— Priori/^— iic/   Vlllof  1859,    . 
9,  203 — Decree,  Satisfaction  ofSxecuior — Administrator, 

Where  a  person  obtains  a  decree  against  an  executor  or  administrator,  he 
is  entitled  to  have  his  decree  satisfied  out  of  the  assets  of  the  deceased,  and 
8.  282  of  the  Indian  Succession  Act  does  not  interfere  with  that  right 

This  was  a  suit  brought  against  Mrs.  Reed^  as  the  represent- 
ative of  her  deceased  husband,  for  goods  supplied  to  him.  The 
claim  was  decreed  against  her  in  her  representative  capacity, 
and  the  amount  was  directed  to  be  realized  out  of  the  estate  of 
the  deceased.  Mrs.  Seed  had  previously  obtained  from  the 
Administrator-General  a  certificate  under  s.  34,  Act  XXIY  of 
1867,  entitling  her  to  receive  the  assets  of  the  deceased,  valued 
at  Ks.  479,  a  part  of  which  consisted  of  salary  due  to  the 
deceased  in  the  hands  of  the  Agent  of  the  East  Indian  Railway 
Co.,  which  had  been  attached  by  this  Court  before  execution 
of  the  decree.  Mrs.  Reed  having  objected  to  the  whole  of 
plaintiff's  claim  being  satisfied  out  of  the  sum  attached,  evidence 
was  given  on  both  sides,  and  the  Judge,  having  ascertained  the 
whole  amount  of  assets  left  by  the  deceased,  held  that  the 
plaintiff  was  entitled  to  what  remained  after  deducting  the 
expenses  chargeable  under  ss,  279 — 281  of  the  Succession  Act 
An  order  was  accordingly  passed  to  the  effect  that  the  plaintiff 
was  entitled  to  have  Rs.  97-1 2-6  out  of  the  money  attached 
handed  over  to  him. 

The  defendant  applied  for  a  review  of  this  order  on  two 
grounds,  the  second  of  which  only  is  material  to  this  report,  viz., 
that  the  Judge  was  wrong  in  declaring  the  plaintiff  entitled  to 
have  the  whole  of  his  decree  satisfied  out  of  the  assets  of  the 
estate  as  far  as  they  went,  to  the  exclusion  of  other  parties  who 
had  claims  against  the  estate,  admitted  to  be  correct^  but  who 

*  Reference  dated  the  5th  January  1872,  hy  the  Officiating  Judge  of  the 
Small  Cause  Court  of  the  Suburhs  of  Calcutta,  including  Howrah. 

38 
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ifi72        liad  not  obtained  decrees  of  Court.     In  support  of  this  conten- 

NiLxoMUL    tion  the  defendant  relied  on  s.  282,  it  being  argued  that  the 

^  *•         words  ^^  on  any  other  account "  in  that  section  included  a  decree 

Rkkd.  *' 

of  Court. 

The  Judge  of  the  Small  Cause  Court,  being  of  opinion  that 
those  words  were  not  meant  to  cover  a  decree  of  Court,  and  that 
the  construction  contended  for  could  not  be  reconciled  with  the 
provisions  of  ss.  203  and  211  of  the  Civil  Procedure  Code, 
referred  for  the  opinion  of  the  High  Court  the  question  whether 
the  plaintiff,  under  the  circumstances  stated  above,  was  entitled 
to  satisfaction  of  his  decree  to  the  exclusion  of  the  other  credit- 
ors, or  should  it  have  been  left  to  the  discretion  of  the  defendant 
to  satisfy  the  decree  pari  passu  with  the  other  proved  claims 
(not  being  of  the  nature  specified  in  ss.  279 — 281  of  Act  X 
of  1865)? 

The  opinion  of  the  High  Court  was  delivered  by 

Couch,  C.J. — We  think  the  plaintiff  is  entitled,  as  the  Judge 
of  the  Small  Cause  Court  is  of  opinion,  to  have  the  Ss.  97-12-6, 
the  balance  of  the  assets,  after  making  the  necessary  deduction 
for  expenses,  paid  to  him  towards  satisfaction  of  the  decree  which 
he  had  obtained* 

The  provision  in  s.  203,  Act  VIII  of  1859,  entitles  the 
decree-holder  to  have  his  decree  satisfied  out  of  the  property  of 
the  deceased,  or  out  of  the  property  of  the  defendant,  the  executor, 
if  it  should  appear  that  he  has  not  duly  applied  the  property  of  the 
deceased ;  and  s.  282  of  the  Indian  Succession  Act  does  not 
interfere  with  that  right.  All  that  it  does  is  to  point  out  the 
mode  in  which  the  executor  or  administrator  is  to  administer  the 
assets  of  the  deceased,  but  it  does  not  enable  the  executor  or 
administrator,  where  a  decree  has  been  obtained  against  him,  to 
say  that  no  portion  of  the  assets  of  the  deceased  person  is  to  be 
paid  in  satisfaction  of  that  decree,  but  he  is  to  deal  with  them 
just  as  if  no  decree  had  been  passed,  which  appears  to  be  the 
objection  raised  in  this  case. 

We  think  that  the  conclusion  which  the  Judge  of  the  Small 
Cause  Court  came  to  is  a  right  one. 
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FULL  BENCH. 


Before  Sir  Richard  Coxtck,  Kt,  Chief  Jiutice^  Mr.  Justice  Kemp^  Mr,  Justice 
Jackson^  Mr.  Justice  Olover,  and  Mr.  Justice  Pontifex. 

DOORG A  CHURN  SURMA  (onb  op  thb  Dbmnpahts)  v.  JAMPA  DASSEE      J  ^78 

/T>              x»                                                       Dec.  10. 
(Flaintipf).*  


Co'Sharers-^Suit  by  one^for  separaie  share  of  Rent — Parties^-Landlord  and 
Tenant — Objection  taken  for  first  time  on  Special  Appeal. 

One  of  three  co-sharers  of  certain  property,  the  rent  of  which  was  paid  by 
the  tenant  to  a  person  acting  as  agent  of  the  co-sharers,  from  whom  they 
received  it  in  proportion  to  their  respective  shares,  brought  a  suit  against  the 
tenant  for  her  share  of  the  rent  of  which  she  alleged  her  co-sharers  were 
colluding  with  the  tenant  to  deprive  her.  To  this  suit  she  made  her  co-sharers 
defendants.  The  defendants  alleged  that  she  had  not  received,  and  was  not 
Entitled  to  receive,  the  rent  from  the  tenant,  but  the  lower  Courts  found 
these  facts  In  her  favor,  and  gave  her  a  decree.  It  was  objected  on  special 
appeal  that  the  suit  would  not  lie,  inasmuch  as  the  plaintiff  being  one  of  several 
co-sharers  was  not  competent  to  sue  alone  for  her  share  of  the  rent.  Held^  that, 
under  the  circumstances,  and  the  co-sharers  having  been  made  defendants, 
the  suit  was  maintainable. 

Thb  plaintiff  in  this  suit  was  one  of  three  co-sharers  in 
certain  property^  for  her  share  of  the  rent  of  which  she  brought 
the  suit  making  the  ryot  and  her  two  co-sharers  defendants* 
Both  the  lower  Courts  found  in  favor  of  the  plaintifif,  and  gave 
her  a  decree  for  the  amount  claimed. 

The  ryot  appealed  specially  to  the  High  Court  on  the  ground, 
among  others,  that  the  plaintiff  was  not  competent  to  sue  alone 
for  her  share  of  the  rent,  and  that,  therefore,  the  suit  was  not 
maintainable. 

The  special  appeal  came  before  Couch,  C.  J.>  and  Birch,  J., 
who  were  of  opinion  that  the  suit  was  maintainable,  but  finding 
that  there  were  conflicting  decisions  on  the  point,  they  referred 

^  Special  Appeal,  No.  1799  of  1872,  from  the  decree  of  the  Subordinate 
Judge  of  Zilla  Sylhet,  dated  the  9th  September  1872,  affirming  a  decree  of 
the  Mansif  of  Nubeegunge,  dated  the  28th  June  1872. 
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1873        the  question,  ■  whether  the  suit  could  be  maintained,  for  the 
DooRGA      opinion  of  a  Full  Bench  as  follows : — 

Churn  Subma    *- 

V. 

Das»bb.  Couch,   C.J. — The  plaintiff  in  this  suit  is  one   of   three 

co-sharers  in  an  8-anna  share  of  rent  payable  by  a  ryot  Doorga 
Churn  Surma,  and  she  brought  the  suit  against  him  and  the 
other  co-sharers  for  her  share  of  the  rent,  alleging  that 
thej  were  colluding  with  him.  Doorga  Churn  Surma's 
defence  was  that  he  never  paid  any  rent  to  the  plaintiff,  and 
he  had  been  paying  rents  to  the  agents  of  Gour  Chand  and 
Lall  Chand,  the  other  defendants.  Gour  Chand  contended 
that  the  plaintiff  did  not  live  with  him  in  commensality,  and 
she  did  not  receive  any  rent  from  the  ryot  The  Munsif 
decreed  that  the  defendant  Doorga  Churn  should  pay  to  the 
plaintiff  the  rents  claimed  by  her  with  costs. 

This  was  confirmed  by  the  Subordinate  Judge  on  an  appeal 
by  Doorga  Chum  Surma,  who  has  brought  this  special  appeal. 
It  was  objected  for  the  appellant  that  the  suit  could  not 
be  maintained;  and  the  following  cases  were  cited: — Bhyrub 
Mundul  Y.  Gungaram    Bonnerjee  {\)y   Haradhun    Gossamee  y, 

(1)  Before  Mr.  Justice  Z.  S.  Jackson        The  judgment  of  the  Court  was 
and  Mr.  Justice  Mitter.  delivered  by 

The  I2th  March  1872.  Jackson,  J.— The  plaintiff  in  this 

^ .^ ^^  case  is  one  of  two  joint  owners  of  land 

BHTBUB     MUNDUL      ahd      otrbbs  -jv      ^ij^jx         jl 

(DBKRNDANT8)  t,.  GUNGARAM  BON-  ^.^^^ ^^  ^^  ^^\  defendants,  and  he 

NERJEE  (Plaiktiff).*  ^^^E^T  ^^^^  *°®  defendants  to  recover 

rent  to  the  extent  of  his  own  share  at 

Co-sharers — Suit  by  one,  for  separate  an  enhanced  rate  after  notice. 
share  of  Bent^ Parties—Landlord        The  defendants  in    the  first  place 

and  Tenant-SnhancementSpeci'  objected  to  the  plaintiff's  suit  on  the  * 

.  fication  of  Land.  ground  that,  as  they  held  under  both 

T,  1.       n%       1.    At  .T    cf      I*      ^1       co-sharers,  and  as  the  land  in  respect 
Baboo   Taruchr  Piath   Sen  for  the       -      -^ .  , '    i.        ,  .  x-ir     t  •      I  j. 
..  of    which    the    plaintiff  claimed    to 

^"  *  enhance  was  not    specified,  the  suit 

Baboo  Anund  Chunder  Ghosal  for    could  not   be  maintained ;    they  also 

the  respondent.  set  up  a  mohurrari  holding ;  and  they 

*  Special  Appeal,  No.  1140  of  1871,  against  the  decree  of  the  Jadicial  Commissioner  of 
Zilla  Chota  Nagpore,  dated  the  15th  Jime  1871,  affirming  the  decree  of  the  Extra 
Assistant  Commissioner  oi  Maonbhoom,  dated  the  2dth  of  Febrmry  1971. 
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Sam  Newaz  Missery  (I),  and  Indromonee  Burmonee  v.   Sttroop         1878 
Chunder  Paul  (2).     On  the  other  side  were  cited  : — Jagadamba  ^  i>oobga 

^   ■  **  Ghukn  Surma 

0. 
J  A  MP  A 

farther  objected  to  the  rates  dftimed  (2)  Before  Mr,  Justice  Norman,  Offi'      Dasbbk. 

bj  the  plaintiff.  dating  Chief  Justice,  and  Mr.  Justice 

The  plaintiff  however,  obtained  a  Loch, 
decree  in  the  Court  of  first  instance, 

which  decree  has  been  confirmed  by  ^^  ^^'*  ^^/^"^  ^^^^• 

the  Judicial  Commissioner  of  Chota  uiDROMONEE    BUIJMONEE     (oWr  of 

Nagpore.  th  k  Defrndatts)  v.  8UR00P  CHUNDER 

In  my  opinion  the  plaintiff"  was  not  PAUL  (Plairtiff).*  - 

entitled  to  maintain  this  suit  he  being  ^     ,             o  -,  -l           j> 

^^_        J-.-.J...                   ^  CO'Sharers — Suit  by  one,  for  separate 

one  of  two  undivided  joint  owners,  and  ,          ^n^n^-r     jt    j 

.     -     ,  .              .     i    , .  1    X,         ..  share  of  Rent — Parties-- Landlord 

the  land  in  respect  of  which  the  suit  j  m       j 

.         ,           ,.       •./•i-rt  ana  lenant, 
was  brought  not  beina^  denned.    It  has 

l^equenUybeen  ruled.  iaJhia^.Court  Baboo   Chrith   Chunder  Mookerjee 

jtlu^  where  the  course  has  been  to  paj  for  the  appellant. 

,rent  to  co-sharers  jointly    a    single 

I  co-sharer  will  not  be  allowed  to  bring  Baboo  5r««na/A  Dast  for  the  res- 

I  a  separate  suH  for  his  share  of  the  rent  pendent. 

I  The  same  rule  appears  to  apply  with 

still  greater  force  to  cases  of  enhance-  Nobkan,  C.  J.— The  plaintiff  sues  for 

ment.      This   is    a   principle   which  "rears  pf  rent  for  the  years  from  1273 

I  think  we  should  ha»e  the  less  hesi-  *°  '^75  (1866  to  1868),  to  which  he 

tation  in  applying  to  the  present  case,  ""*8«»  '>'"»«^^  '<»  ^  entitled  as  being  a 

because  the  fects  appear  to  be  such  »lia'el>oWer  in  certain  land  held  by  the 

that,  if  we  were  deciding  in  regular  defendants  comprised  in    two  januu, 

appeal,  we  should  not  probably  affirm  •«»«  "^  ^  ^^^  ^^  *«  "^^^  "^  ^-  ^*- 

the  decision,  for  the  plaintiff  appears  ^''^  plaintiff  says  that  some  time  since 

to  have  faUed,  to  'a  great  extent,  in  ^«  acquired  by  purchase  first  1  anna 

proving  the  rates  claimed;  and  further,  \  ««ndas  of  the  lands  compnsed  in 

the  defendants    set  up    a  fnoknrrari  ^^Jf*^;  ^^  subsequently  addi- 

which,  there  b  fair  reason  to  suppose,  **«""'^  fractional  shares  of  th«  land, 

they  might  have  succeeded  in  proving  and  that  by  these  purchases,  and  by 

if  the  plamtiff's  father  had  attended  to  *'*'°«  '"  ^'^  ^  *""*■  *^^  ^  «^^^ 

give  evidence,  as  he  had  been  sum-  ''*  ^^'^'^  V^'^*^^ '"  «"  "^  «  «««» 

monedtodo.  16  gundas. of  the  property.     Being 

I  think,  therefore,  that  the  decision  *^eir  purchaser  and  ijaradar  he  sues 

of  the  Courts  below  must  be  set  aside,  ^^^  defendants,  and  amongst  others 

and  the  pkintifi's  suit  dismissed  with  **  »?*<"»'  appellant  before  us  Indro- 

x^  monee  ^Burmonee  for  the   rents   of 

6  annas,  after  deducting  16  gundas 
(1)  This  case  merely  follows  a  deci-    which  he  says  have  been  taken  posses- 
sion reported  in  3  B.  L.  R.,  230.  sion  of  by  another  party. 

*  Special  jlppeal,  Ko.  1998  of  1870,  against  the  decree  of  the  Additional  Judge  of 
ZiUa  Kaddea,  dated  the  17th  June  1870,  affirming  a  decree  of  the  Deputy  Collector  of 
that  District,  dated  the  14th  September  1869. 
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DOOROA 
ClI0B2f  SUfOfA 

9. 

Jampa 
Dassbb. 


Dasi  V.  Haran  Chandra  Dutt  (1),  Nanoo  Roy  v.  Jhoomuek  Loll 
Doss  (2),  Ganga  Narayan   Das  ¥•  Saroda  Mohan  Roy   CAow- 


Co'Sharers — Suit  by  otie,  for  separate 
share  of  Rent  —  Parties  —  Land' 
lord  and   Tenant — Objection   taken 
for  first  time  on  Special  Appeal. 

This  waa  a  suit  to  recover  arrears 
of  rent  of  a  5-anna  share  of  Moula 
Bhoorh  Coral  for  the  years  1276  and 
1277  F.  (1869-70). 

The  defendant  objected  that  he  had 
never  paid  rent  to  the  plaintiff,  and 


The  lower  Courts  made  a  decree  in 
favor  of  the  plaintiff,  from  which  decree 
the  defendant  Indromonee  Burmonee 
appeals ;  and  she  points  out  through 
I  her  vakeel  that  there  is  no  evidence 
that  she  ever  assented  to  any  divisions 
of  her  liability,  or  agreed  to  pay  the 
rents  of  the  6  annas  16  gundas,  or 
of  any  other  fractional  share,  to  the 
plaintiff. 

We  think    th«t   the    olyection  of  ;irarhe*'held"the"LuiTm''qu«to^^^^ 

IidroiiM)iieeBurmonee«irellfounded;  ^.^^  ^^  y,  ^^.      ^  ,,^^   ^^ 

that  the  liability  of  herself  and  oo-  j^^  ^j^^  village. 

sharers  was    to  pay  the  entire  Jama  ^,^^    j^^^  dismissed    the    Bait 

of  Rs.  106  and  Bs.  34  to  the  person,  .j,^^  j^^^  ^„  ^^^  ^^  ^^^  ^ 

to  whom  they  were  liable  to  pay  the  piajntjff  had  filed  and  proTcd  certun 

same;  and  that  the  plaintiff  by  £urcliM-  jamahandi    papers    for     the    years 

ing  fractional  shares  of  the  p^^)pe^ty  1276-1278,    and    that  these   p>pe» 

comprised   within  the  >im«  could,  p^^,^  gj^^,y  ^^  ^^  plaintiff  was 

not  split  np,  without  her  consent,  her  ^^j^,^  ^  ^^  ^^  ^j^^^  by  Mm, 

entire  liabiKty,  and  make  her  Uable  to  ^^  4,^4  ^  ^^  ^^  established  by 

pay  fractional  shares  of  that  rent  to  oUier  evidence.    He  also  held  that  the 

the  several  persons  alleging  themselves  defendant  had  ftUed  to  prove  that  he 

to  hold  shares  in  the  zemindari,  whose  ^„  ,  shareholder.    He  accordingly 

interests  and  rights  she  would  have  no  j^,^^^  4^^  decision  of  the  Munsi^ 

means  of  ascertaining  with  accuracy.  ^^  g^^^  4,,^  plaintiff  a  decree. 

The  suit,  therefore,   as   regards   the  q^  ,p^^; j  ,pp^  jj  ^„  objected 

special  appellant  Indromonee  Burmo-  ^^^  ^^^  pj^^jg.  y^^  ^^^  ^f  ^„,y 

nee  must  be  dismissed  with  costs  in  ^  gi,^^  „f  ^^  ^„„,,  ^^  „„t  ^f  ^, 

aU  the  Courts.    The  other  defendants  ^^^^^  ^„^^  ^^^  ^^  fo,  y,  ,j^^  „f 

not  having  appealed,  the  decree  will  ^^  ^^^  ^.^^^^^  ,^.       j^^  ^^^ 


stand  as  against  them. 

(1)  6  B.  L.  R.,  526,  note. 

(2)  Before  Sir  Richard  Couch,  Kt, 

Chief  Justice^  and  Mr,  Justice 
AinsUe, 

The  7ih  August }  872! 

NANOO   ROY  (Dbfendavt)  v.  JHOO- 
MUCK  LOLL  DOSS  (Plaintiff).* 


sharers  defendants. 

Baboo    Luhhychum    Rose  for  the 
appellant. 

The  judgment  of  the  Court  was 
delivered  by 

Couch,  C.J. — With  regard  to  the 
first  objection,  no  such  question  appears 


*  Application  for  the  admission  of  a  special  appeal  from  a  decision  passed  by  the 
Judge  of  Tirhoot,  dated  the  9th  April  1872,  reversiog  a  decision  of  the  Hnnsif  of 
Darbhanga,  dated  the  ISth  December  1871. 
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dhry  (1),  Hurkishor  Das  Bhooya  v.  Joogul  Kishor  Saha  Roy  (2),        ^^78 
UrnrH  Chowdry  y.   Syud  Hyder  Alii  (3),   Mahomed  Sing  v.  ch^**su^a 

r. 

to  have  been  raised  in  the  defence  in  (2)  Before  Mr,  Justice  Bayley  and       Jampa 

the  first  Court.    If  the  defendant  had  Mr.  Justice  Paul, 

objected  that  the  plaintiff  was  only  The  24/A  November  1871. 

entitled  to  a  share,  and  could  not  sne  HURKISHOR  DA^BHOOTA  (one of thb 

without  the  co-sharers  joining,  it  is  Dbpendawts)   r.    JOOGUL    KISHOR 

possible  that  the  plaintiff  might  have  SAHA  ROT  (Plaintiff).* 

stibwn  a  state  of  things  which  entitled  Co-sharer sSuit  hy  one,  for  separate 

him  to  sue  without  joining  the  co-  gkare   of  Rent^Farties^ Landlord 

sharers.    The  case  has  gone  through  and  Tenant, 

both  Courts,  and  now  that  objection  is  3^^^  GHshchunder  Ohose  for  the 

taken.    It  cannot  be  allowed  to  be  ow)Yjeii«n*                                                    » 

taken  now,  because  from  its  not  having        ti„k«^  '  q,,,„^.x    d^„,w-,  iv,  fi,« 

V        A  I.        1.  xi.  x»        xi-«  iSaboo   oreenai/i   oanerjee  tor  tbe        » 

been  taken  at  the  proper  time,  this  '' 

Court  has  not  before  it  the  materials  ^ 

upon  which  it  can  determine  whether  The  judgment  of  the  Court  was 

it  is  a  valid  objection.    We  cannot  in  ^eHvered  by 

special  appeal  say  that  there  has  been  Paul,  J.— In  this  case  the  plaintiff 

any  error  in  this ;  if  it  had  been  taken  jointly  with  others  obtained  a  decree 

in  the  first  Court,  it  might  have  been  for    a    kabuliat  from  the  defendants, 

met,  or  the  Court  might  have  allowed  with  the  exception  of  the  three  defend- 

the  other  parties  to  be  added,  or  the  luits  who  do  not  appeal.    A  kabuliat 

suit  to  be  withdrawn  with  liberty  to  was  decreed  to  be  executed  jointly 

bring  a  fresh  suit.    The  defendant  is  by  all  the  defendants  in  favor  of  the 

now  seeking  to  set  up  a  different  kind  plaintiff,    together  with  other  share- 

of  defence  firom  what  he  did  before ;  holders  who  were  joint  plaintiffs  in 

and  moreover,  according  to  the  finding  that  suit.    The  plaintiff  now  sues  for 

of  the  Appellate  Court,  which  is  the  his  individual  and  separate  share  of 

Court  whose  judgment  upon  the  fects  certain  rents  partly  composed  of  the 

we  are  to  take  as  the  prevailing  deci-  enhanced  rent  decreed  in  the  first  suit, 

sion,  it  would  seem  that  he  is  liable  to  and  it  is  pleaded  against  him  that  his    . 

pay  a  share  of  the  rent  to  the  plaintiff,  guit  is  informal,  and  cannot  proceed 

and  the  objection  that  the   plaintiff  on  the  ground  that  the  defendants  are 

ought  to  have  joined  others  with  him  jointly  liable  for  the  arrears  sued  for, 

is  not  one  which  goes  to  the  merits  of  and  that,    all    the    shareholders  not 

the  case.    It  is  not  shown  that  the  being  made  parties,  the  suit  must  fail, 

plaintiff  ought  not  to  have  his  rent.  This  objection  is  valid  in  law.    The 

The  appHcation  must  be  rejected.  special  appeal  is  therefore  decreed,  and 

the  plaintiff's  suit  dismissed  with  all 

(1)  3  B.  L,  R.,  A.  C,  230.  costs. 

(8)  W.  R.,  Jan.  to  July  1864,  Act  X  Rul.,  63. 

*  Special  Appeal,  No.  674  of  1871,  against  the  decree  0!  the  Officiating  Jadge  0!  Zilla 
Mymensing,  dated  the  llth  March  1871,  modifying  a  decree  of  the  Depaty  Collectof  of 
Kishengttoge,  dated  the  23rd  September  1870. 
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iB78        Mussamut  Mughy  Chawdrain  (1),  and  Ramjoy  Sing  v.  Nazeer 

Ch^'surma  ^^^^^  (2)*     ^^®  objection    was  not  taken  in  the  first  Court, 
,  ^'         but  this  seems  to  be  immaterial,  as  the  other  co-sharers  were 

Jampa 

Dasskr.     made  defendants,  and  the  plaintiff  could  not  compel  them  to 
join  her  as  plaintiffs. 

The  question  which  arises  is  whether  the  suit  can  be  main- 
tained, and  as  we  differ  from  the  decisions  that  it  cannot  be 
maintained,  we  refer  this  appeal  for  the  final  decision  of  a  Full 
Bench. 

Baboo  Kalimohun  Doss^  for  the  appellant,  contended  that  a 
suit  for  rent  must  be  brought  by  all  the  co-sharers  jointly.  Each 
one  of  the  co-sharers  is  not  entitled  to  sue  separately  for  his  share 
of  the  rent,  unless  there  be  a  contract  on  the  part  of  the  tenant  to 
pay  to  each  his  share  separately.  Nor  is  it  shown  that,  as  a  matter 
of  fact,  the  plaintiff  ever  recovered  any  rent  from  the  tenant. 
The  tenant  denied  the  plaintiff's  title,  and  said  that  she  had  paid 
the  rent  to  the  agents  of  the  other  defendants  Gour  Chand  and 
Lall  Chand. 

Baboo  Bharut  Chunder  Dutt,  for  the  respondent,  contended 
the  plaintiff  having  made  her  co-sharers  defendants,  there  could 
be  no  possible  objection  to  the  suit. 

Baboo  Kalimohun  Doss  in  reply. 

The  cases  cited  in  argument  were  the  same  as  those  referred 
to  in  the  order  of  reference  to  the  Full  Bench. 

The  following  judgments  were  delivered  by  the  Full  Bench: — 

Kemp,  J.  (after  stating  the  question  referred,  continued). — 
I  am  of  opinion  that  the  present  suit  can  be  maintained.  The 
plaintiff  sues  for  rent  of  the  years  1277  and  1278  (1871  and  1872), 
alleging  that  she  is  jointly  in  possession  of  a  share  in  the  estate, 
and  has  further  to  receive  the  rents  in  proportion  to  her  share. 
She  has  made  her  co-sharers  defendants  in   the    suit.     The 


(1)  1  W.  R.,  253.  (2)  5  W.  R.,  Act  X  RuL,  68. 
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defendant  No.   1,  the  ryot,  altogether  repudiated  the  plaintiff 's 

title,  and  alleged  that  he  had  paid  the  whole  of  the  rents  for  cuubn  Sobka 
the  years  1277  and  1278  to  another  party, — ^namely,  the  defendant       jampa 
No.  2.     The  defendant  No.  2,  a^co-shai'er,   also  disputed  the      ^-^mm. 
plaintiff's   title,    and    stated  that  the  plaintiff  never  lived  in 
conunensality  with  him,  and  that  she  has  never  receive^  any 
rent  from  the  defendant  No.  1,  the  ryot.     Both  Courts  have 
found  on  the  evidence  that  the  plaintiff  has  all  along  received 
rent  up  to  the  date  preceding  that  of  the  institution  of  the 
suit.     They  have  also  found  that  tho  defendant,  the  ryot,  was 
called  upon  by  the  plaintiff  to  pay  rent,  and  that  the  defendant 
No.  1,  the  'ryot,  knowing  that  the  sarbarahkar,  to  whom  he  had     « 
been  paying  the  rent,  had  been  discharged  by  the  plaintiff, 
withheld  payment  of  the  rent  of  plaintiffs  share.     Under  these 
circumstances  I  am  of  opinion  upon  the  findings  of  fact  of  the 
two  lower  Courts,  and  inasmuch  as  the  co-sharers  have  been 
made  defendants,  that  the  suit  is  maintainable. 

Jackson,  J. — I  am  also  of  opinion  that  the  present  suit  is  one 
which  the  plaintiff  was  entitled  to  maintain.     There  is  a  class  ^. 
of  suits  somewhat  resembling  the  present,  in  which  I  have,  on  i 
several  occasions,  expressed  an  opinion  that  the  plaintiff  is  not  ! 
entitled  to  sue  separately, — that  is  to  say,  where  sereral  persons  { 
being  jointly  entitled  to  receive  rent  from  a  ryot,  and  having  j 
been  accustomed  to  receive  such  rent  jointly,  afterwards  one  or  \ 
more  of  them  brought    separate    suits  against  such  ryot  in  ] 
respect  of  their  separate  shares.     In  those  cases  it  was  held 
that  the  nature  of  the  contract  or  holding  being  such  that  the 
ryot  was  accustomed  to  pay  his  rent  in  one  sum  to  the  Joint 
agent  of  the  owners,  he  ought  not  to  be  harassed  by  being  sued 
in  several  suits  in  respect  of  portions  of  the  same  claim.     Here' 
the  case  is  different.     The  owners,  it  is  true,  have  been  accus- 
tomed to  collect  the  rents  jointly  (at  least  I  understand  that 
to  be  the  finding)  and  by  a  joint  agent,  but  the  parties  who 
haye^  been  made  defendants  along  with  the  ryot  bad  subsequently 
taken  from  the  ryot,  with  his  consent,  their  own  separate  shares 
of  the  rents,  and  the  suit  which  the  plaintiff  brought  was  in 
effect  a  suit  to  recover  an  arrear,  which  arrear  corresponded 
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__with  her  own  share  of  the  reiit  which  the  ryot  had  vexatiously 

CHUfuTsuRMA  *^^  cdlusively  refused  to  pay.     That  amount  still  remained 

Jampa       nupaid,  and  the  plaintiff  being  entitled  to  it,  it  seems  to  me  that 

Dassbe.      3}|q  was  justified  in  bringing  this  suit^  making  at  the  same  time 

the  other  co-sharers   parties  as  defendants.     In  point  of  fact 

the   conduct  of  the  defendant  was  not   that   of   a  ryot  who 

complained  of  being  subjected  to  several  suits  in  respect  of  one 

claim,  it  was  that  of  a  ryot  entering  into  collusion  with  two 

out  of  three  co-sharers  for  the  purpose  of  depriving  the  third. 

Under  these  circumstances  it  is  difficult  to  see  what  other  course 

was  left  to  the  plaintiff  than  to  sue  these  parties  in  order  to 

^     recover  that  which  was  justly  due  to  her,  and  to   hev  alone.     I 

therefore  think  that  the  suit  was  properly  maintainable. 

Gloter,  J. — I  concur  in  thinking  that,  under  the  circum- 
stances of  the  case,  the  suit  was  maintainable,  and  I  do  so 
generally  for  the  reasons  given  by  Kemp  and  Jackson,  JJ« 

PoNTiFBX,  J. — Under  the  circumstances  of  this  case,  I  think 
there  is  no  doubt  whatever  that  this  suit  is  properly  maintain- 
able ;  and  as  at  present  advised,  I  am  not  prepared  to  say  when 
a  ryot  is  holding  under  co-sharers,  but  not  under  a  written 
contract,  that  one  of  the  co-sharers  cannot  sue  separately  for 
his  share  of  the  rent,  if  he  makes  the  other  co-sharers  defendants. 

Cough,  C.J. — I  concur  in  the  opinion  that  has  been  given 
that  the  present  suit  is  maintainable.  That  was  my  opinion 
when  the  question  was  referred  to  the  Full  Bench.  The  appeal 
will  be  dismissed  with  costs. 
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BUNWARI  LALL  SAHU  (Defendant)  v.  MOHABIR  PERSAD  P.  C* 

SINGH  AMD  oTHBBs  (Plaintiffs).  ^^^^^ 

^  ^  Dec.  18. 


[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 
Act  XI  of  1859,  «.  5 — AltachmetU^'Sede  for  Arrears  of  Revenue, 

Act  XI  of  1859  is  io  a  great  extent  a  remedial  Act  passed  for  the  benefit 
of  the  subject,  and  in  order  to  relax  the  stringency  of  former  Statutes,  whereby 
the  Crown  was  empowered  to  sell  estates  for  non-payment  of  revenue. 

S.  5  of  the  said  Act  applies  to  estates  which  are  under  attachment 
issued  under  Act  VIII  of  1859,  and  which  are  in  the  hands  of  a  manager 
appointed  on  the  application  of  the  judgment-debtor  for  the  purpose  of 
liquidating  the  debts.  Such  attachments  are  not  superseded  by  the  appoint- 
ment of  such  manager. 

The  words  "  arrears  of  estates  under  attachment "  apply  to  cases  where  a 
portion  only  of  an  estate  is  under  attachment,  as  well  as  to  cases  in  which  the 
whole  estate  has  been  attached. 

MoHABiB  Persad  Singh^  Kumla  Persad  Singh^  Bam 
Tubul  Singh,  and  Dinobundhu  Singh,,  the  present  respond- 
ents, were,  with  other  persons,  entitled  to  distinct  but  undivided 
interests  in  certain  mehals  called  Malick  Allypore  Buzurg 
and  Sonapore  Budur,  parts  of  Pergunna  Balaghur,  situate 
in  the  district  of  Tirhoot.  The  respondents  had  not,  as  some 
of  their  co-proprietors  had,  opened  separate  accounts  in  the 
Collectorate  as  to  their  separate  interests,  under  s.  10  of 
Act  XI  of  1859. 

Decrees  for  money  were  obtained  against  the  respondents 
and  some  of  their  co-proprietors,  and  a  sarbarahkar,  or  manager, 
was  appointed  on  the  petition  of  the  judgment-debtors  of  their 
shares  under  s.  243  of  Act  VIII  of  1859,  in  order  to  satisfy 
the  said  decrees  out  of  the  rents  and  profits.     In   September 

•  Present .'--^lu,  J.  W.  Colvilb,  Sib  B.  Peacock,  Sib  M.  E.  Smith,  and  Sib 

K.  P.  C0LL1£B. 


298 


BENGAL  LAW  REPORTS. 


[VOL.  XII. 


1873 

BUNWARI 

Lall  Sahu 

V. 
MOHABIR 

Pbrsad 
SproB, 


1865,  another  manager  was  appointed.  The  Principal  Sudder 
Ameett  defined  the  duties  of  such  manager  at  some  length,  and 
included  therein  those  of  collecting  and  enhancing  rents,  and 
paying  the  Government  revenue  due  upon  the  respectiye  shares. 
The  manager  continued  in  charge  of  the  respondents'  shares 
down  to  the  date  of  the  revenue  sales  hereinafter  mentioned. 

Malick  AUypore  was  sold  by  reason  of  one  of  the  co-pro- 
prietors, whose  share  was  not  under  attachment,  nor  in  the  hands 
of  a  manager,  having  made  default  in  payment  of  the  Govern-  ^ 
ment  revenue  payable  by  him.  Sonapore  Budur  was  also 
sold  for  the  default  of  other  co-proprietors,  whose  shares  were 
not  in  the  hands  of  a  manacrer. 

By  an  order  dated  17th  January  1867,  five  days  after  the  last 
day  fixed  for  the  payment  of  arrears,  the  Colkctor  caused 
notifications  of  the  intended  sale  on  the  16th  February  1867 
to  be  made,  but  not  in  accordance  with  the  provisions  of 
s.  5,  Act  XI  of  1859.  Notwithstanding  some  opposition,  the 
sale  proceeded,  and  on  16th  February  1867  both  mehals  were 
knocked  down  for  Bs.  1,40,000  and  Rs.  48,000,  respectively,  to 
Bamjewun  Lall,  on  behalf  of  the  appellant.  On  the  7th  June 
18^7,  the  Commissioner  confirmed  the  sale,  an  appeal  having 
been  made  by  the  respondents  on  the  ground  of  irregularity, 
and  on  the  14th  JunCj  certificates  were  granted  in  the  name  of 
the  appellant. 

On  the  24th  February  1868,  the  respondents  sued  informd 
pauperis  in  the  Court  of  the  Principal  Sudder  Ameen  of  Tirhoot 
to  set  aside  the  sales.  The  grounds  upon  which  they  contended 
that  the  sales  should  be  set  aside  were,  1st,  that  'the  Civil 
Court  having  attached  the  properties,  and  placed  them  under  a 
manager,  the  provisions  of  s.  5,  Act  XI  of  1859,  should 
have  been  observed,  but  were  not ;  2ndly,  that  the  proclamation 
had  not  been  duly  made  under  s.  7,  and  that  the  revenue  said 
to  be  due  was  not  actually  due ;  3rdly,  that  the  Collector  had 
authority  to  postpone  the  sale  under  s.  18,  and  refused  to 
do  so  under  the  erroneous  impression  that  he  had  no  discretion 
so  to  do ;  and  4thly,  that  the  sale  was  contrary  to  s.  17,  and  had 
involved  heavy  loss  to  the  respondents.  The  Subordinate 
Judge,  on  the  22nd  December  1868,  dismissed  the  si^its  with 
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costs,  holding  tliat  s.  5  did  not  apply.     On  the  3rd  May  1870        1S73 
the  High  Court  (Bayley  and  Markby,  JJ.)  reversed  the  decree,    l^^^^^^'„ 
and  remanded  the  "cases  under  s.  354,  Act  VIII  of  1859,  to     ,,  »• 

HOHABIR 

try  whether  th«  respondents  had  sustained  a  substantial  injury  Pbrsad 
by  reason  of  the  irregularity  that  no  notice  had  been  issued  as 
required  by  s.  5  of  Act  XI  of  1859.  On  the  13th  September 
1870,  the  Subordinate  Judge  found  that  the  respondents  had 
sustained  substantial  injury  by  reason  of  the  irregularity  com-^ 
plained  of,  which  finding  was  confirmed  by  the  High  Court 
(Jackson  and  Ainslie,  JJ.)  on  31st  January  1871. 
The  defendant  appealed  to  Her  Majesty  in  Council. 

Mr.  Coioie,  Q.C.,  and  Mr.  Downey  for  the  appellant,  contended 
that  s.  5  of  Act  XI   of  1859   did   not  apply   to  the   sales  in 
question  in  these  suits,  and  that  there  was  consequently  no  irre- 
gularity in  the  sales.  That  section  contemplated  sales  '^  of  estates 
under  attachment,  by  order  of  any  judicial  authority,  or  managed 
by  the  Collector  in  accordance  with  such  order."     The  manager 
in  these  cases  was  appointed  at  the  request  and  for  the  benefit  of 
the  judgment-debtor,  and  was  in  no  respect  ah  attachment  officer. 
His  possession  was,  in  law  and  in  fact,  that  of  the  judgment-debtor 
himself,  and  was  not  such  an  attachment  as  falls  within  the  words 
cited.     The  section  contemplated  estates  under  attachment  by 
the   Collector.     The  learned   Counsel  further   contended  that 
there  was  no  sufficient  evidence  that  the  mehals  were  sold  below 
their  real  value  by  reason  of  such  want  of  notice  as  that  com-^ 
plained  of,  or  that  in  fact  the  prices  obtained  were  substantially 
inadequate.     Further,  as  regards  the  respondent  Kam   Tuhul 
Singh,  they  pointed  out  that  he  had  allowed  a  creditor  to  be 
paid  out  of  the  surplus  proceeds  of  the  sale  of  Malick  AUypore, 
the  sum  of  Ks.  4,970-9-3 ;    they  contended  that  that  was  equi- 
valent to  a  receipt  by  himself  of  a  portion  of  the    purchase- 
money,  and  disabled  him  under  s.  33  of  Act  XI  of  1859'from 
contesting  the  validity  of  the  sale  of  that  mehal. 

Mr.  Leithj  Q.C.9  and  Mr.  Macnaffhten,  for  the  respondents; 
contended  that  the  sales  in  question  were  irregular,  and  that 
substantial  injury  had  resulted  therefrom. 
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^-  Sir  B.  p.  Collier. — These  cases^  in  which  the  parties  are  the 

Pbrsad  same  and  the  facts  are  the  same,  turn  upon  a  point  of  law  which 
admits  of  being  very  shortly  stated.  The  plaintiffs  bring  their  suit 
for  the  purpose  of  setting  aside  a  sale  for  arrears  of  Government 
revenue.  The  plaintiffs  are  the  owners  of  separate  shares  of  the 
estate  in  question.  Certain  decrees  had  been  obtained  against  the 
plaintiffs,  and  attachments  had  been  issued  under  Act  YIII  of 
18599  some  years  prior  to  the  sale  in  qi^estion.  Upon  the  appli- 
cation of  the  plaintiffs  themselves,  a  sarbarahhar^  or  manager,  was 
appointed  for  the  purpose  of  liquidating  the  debts.  It  does  not 
appear  to  their  Lordships  that  anything  turns  upon  the  appoint- 
ment of  this  sarbarahkar.  It  was,  indeed,  argued  in  the  Court 
below,  though  scarcely  contended  for  here,  that  the  appointment 
of  the  sarbarahkar  superseded  the  attachments.  Their  Lordships 
are  of  opinion  that  the  attachments  were  not  so  superseded,  but 
were  in  force. 

That  being  so,  the  estates  being  thus  under  attachment,  with 
the  exception  of  one  portion  belonging  to  a  pavty  of  the  name 
of  Gurudoyal,  the  question  arises  whether  or  not  the  provi* 
sions  of  s.  5  of  Act  XI  of  1859  apply  to  this  case? 
This  enactment  provides  '^  that  no  estate,  and  no  share  or  interest 
in  any  estate,  shall  be  sold  for  the  recovery  of  arrears  or  demands 
of  the  descriptions  mentioned  below,  otherwise  than  after  a  notifi- 
cation in  the  language  of  the  district,  specifying  the  nature  and 
amount  of  the  arrear  or  demand,  and  the  latest  date  on  which 
the  payment  thereof  shall  be  received,  shall  have  been  affixed,  for 
a  period  of  not  less  than  fifteen  clear  days  preceding  the  day  fixed 
for  the  payment,  according  to  s.  3  of  this  Act,  in  the  office  of  the 
Collector  or  other  officer  duly  authorised  to  hold  sales  under 
this  Ace,  in  the  Court  of  the  Judge  within  whose  jurisdiction 
the  land  advertised  lies,  and  in  the  Munsif s  Court  and  Police 
Thanna  of  the  .division  in  which  the  estate  or  share  of  an 
estate  to  which  the  notification  relates  is  situated."  There  is 
no  question  that  this  notice  was  not  in  point  of  fact  given. 
The  only  question  that  arises  is,  whether  this  section  applies  to 
the  sale  of  this  estate,  and  in  order  to  determine  this,  it  is  neces- 
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sary  to  read  to  the  end  of  the  section.  The  arrears  or  demands 
described  below  are  : — '^  Firsts  arrears  other  than  those  of  the 
current  year  or  of  the  year  immediately  preceding ;  secondly^ 
arrears  dne  on  account  of  estates  other  than  that  to  be  sold  ; 
thirdly,  arrears  of  estates  under  attachment  by  order  of  any 
judicial  authority,  or  managed  by  the  Collector  in  accordance 
with  such  order."  The  arrears  for  which  the  estate  in  ques- 
tion was  sold,  were  neither  of  the  first  nor  of  the  second  descrip- 
tions ;  the  only  question  is  whether  they  fall  within  the  third. 

• 

Now  in  this  case  the  estates  were  not  held  under  attachment 
by  the  Collector  of  the  district,  and  it  has  been  argued  that  this 
provision  applies  only  to  the  case  of  estates  being  held  under 
attachment  by  the  Collector.  But  their  Lordships  are  of  opinion 
that  to  place  such  a  construction  upon  the  words  of  the  Act 
would  unduly  limit  their  plain  meaning  ;  and  it  may  be  observed 
that  this  is  to  a  great  extent  a  remedial  Act  passed  for  the  benefit 
of  the  subject,  and  in  order  to  relax  the  stringency  of  the  for«* 
mer  Statutes,  whereby  the  Crown  was  empowered  to  sell  estates 
for  non-payment  of  revenue.  The  words  of  the  Act  are  "  arrears 
of  estates  under  attachment  by  order  of  any  judicial  authority.'* 
These  words  would  primd  facie  apply  to  all  attachments  by 
judicial  authority  under  Act  VIII  of  1859,  which  had  been 
passed  some  two  months  before  in  the  same  session  of  the  Legis- 
lature, and  it  is  difficult  to  suppose  that  the  Legislature,  having 
passed  that  Act,  should,  in  a  subsequent  Statute  referring  to 
attachments,  intend  to  omit  a  reference  to  attachments  which 
their  previous  legislation  had  regulated. 

But  it  has  been  said  that  the  second  portion  of  this  sentence 
must  limit  the  construction  of  the  first ;  that  the  words  *'  or 
managed  by  the  Collector  in  accordance  with  such  order'' 
must  refer  to  attachments  as  well  as  to  the  mere  management  by 
the  Collector  of  estates.  But  it  appears  to  their  Lordships  that 
no  such  construction  necessarily  follows.  They*  think  that  the 
first  part  of  the  clause,  **  arrears  of  estates  under  attachment 
by  order  of  any  judicial  authority,"  should  be  read  by  itself, 
and  thus  would  have  the  general  significance  which  I  have 
before  expressed.  The  terms  ^*  managed  by  the  Collector  in 
accordance  with  such  order"  would  refer  to  cases  in  which  the 
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BuNWARi     which  may  or  may  not  be  an  order  for  an  attachment.      By  thig 
«•  construction  both  parts  of  the  sentence  would  cohere ;    and  it 

MoHABia  *     , 

Pbiuad      does  not  appear  to  their  Lordships  that  the  latter  words  narrow 
the  plain  and  obvious  meaning  of  the  former. 

An  argument  has  been  drawn  from  s.  17  for  the  purpose 
of  limiting  the  meaning  of  the  words  in  s.  5.  But  their 
Lordships  would  observe  in  the  first  place  that  s.  17  refers 
to  a  different  subject-matter ;    it  refers  not  to  notices  to  be 

■ 

given,  but  to  certain  cases  in  which  estates  are  not  liable  to  sale 
at  all.  The  words  relied  upon  are  these  : — ^^  And  no  estate  held 
under  attachment,  or  managed  by  a  Revenue  Officer,  in  pursuance 
of  an  order  of  judicial  authority,  shall  be  liable  to  sale  for  the 
recovery  of  arrears  of  revenue  accruing  during  the  period  of 
such  attachment  or  management,  until  after  the  end  of  the  year 
in  which  such  arrears  accrue."  It  may  be  that  in  this  sectioa 
the  words  '^  held  under  attachment,"  may  refer  to  *^  held  under 
attachment  by  a  Revenue  Officer ;"  and  it  may  be  observed  that 
where  the  Legislature  intend  to  express  this  meaning,  they  have 
used  apt  words,  they  have  used  the  words  "held  under  attach* 
ment  by  a  Revenue  Officer ;"  but  the  circumstance  of  their  having 
used  these  words  in  this  section,  and  havii^  omitted  J;hem  in  the 
former,  tends  to  strengthen  the  inference  that  their  meaning  ia 
the  former  was  different  from  what  it  was  in  the  latter  section. 
The  words  of  the  Act  being  plain,  it  is  not  necessary  to  spe- 
culate upon  the  reasons  which  may  have  induced  the  Legislature 
to  pass  them ;  but  if  such  reasons  were  to  be  sought,  one  has  not 
far  to  go  for  them.  A  creditor  obtaining  an  attachment  under 
Act  YIII  had  an  inchoate  interest  in  the  land ;  his  debtor 
could  not  alienate  it,  and  no  judgment-creditor,  even  if  his  judg^ 
ment  were  prior,  who  obtained  subsequent  execution,  would 
have  any  rights  against  him.  It  may  be  said  that  the  estate 
was  virtually  in  the  custody  of  the  law.  That  being  so,  the 
judgment-creditor  had  an  obvious  interest  in  knowing  whether 
or  not  the  revenue  was  paid;  in  other  words,  iu  knowing  whether 
or  lyt  the  estate  in  which  he  had  an  interest  was  forfeited.  It 
may  well  be  that  the  Legislature  may  have  thought  that,  under 
those  circumstances^  he  was  entitled  to  be  informed  whether  the 
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estate  was  or  was  not  liable  to  forfeiture,  in  order  that  he  might        1878 
step  in,  as  he  might  under  s.    9  of  the  same  Act,  and  pay     Buhwabi 
the  revenue  and  prevent  the  forfeiture.  «• 

^        MOHABIR 

It  has  been  further  argued  that  the  words  ^^  arrears  of  estates  Pbrsad 
under  attachment "  must  refer  to  estates,  the  whole  of  which  are 
under  attachment,  and  that  if  any  portion  or  any  share  of  an 
estate,  however  small,  is  not  under  an  attachment,  the  clause 
does  not  apply.  In  their  Lordships'  opinion,  this  would  be  to  place 
again  an  unduly  narrow  construction,  and  to  limit  the  meaning  of 
plain  words.  It  appears  to  their  Lordships  that  an  estate,  any 
portion  of  which  is  under  attachment,  cannot  be  said  to  be  free 
from  attachment,  and  is,  in  fact,  subject  to  attachment.  The 
reasons  why  the  Legislature  should  direct  information  to  be  given 
to  a  creditor  would  apply  as  much  to  the  case  of  the  creditor 
having  a  lien  on  a  small,  as  to  one  having  a  lien  on  the  whole,  or 
a  large  part  of  the  estate. 

Entertaining  this  view,  their  Lordships  are  of  opinion  that  the 
judgment  of  the  High  Court  was  right,  and  they  will  humbly 
advise  Her  Majesty  that  this  judgment  be  affirmed,  and  the 
appeal  dismissed,  with  costs. 

Appeal  dismissed. 

Agents  for  the  appellant :    Messrs.    fVatkins  and  Lattey. 

Agents  for  the  respondents:  Messrs.  Harrison y  Beal,  and 
JIarrison* 
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P.  C.  *      SOORJOMONEE  DAYEE  (ohb  op  the  Demhdantb)  v.  SUDDANUND 

,.  /t^^  ^  MOHAPATTER  (Plaintiff). 

July  3,  5,  8.  ^  ^ 

[On  Appeal  from  tUe  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 
Res  j^icata^Act  Y III  of  1859,  s,  2.— CiiMtf  of  AcHon, 

Cy  a  Hindu,  subject  to  the  Mitakshara  law,  adopted  5  and  afterwards  0,  and 
made  a  will  whereby,  after  providing  for  his  widow,  the  fiunily  worship, 
&c.,  he  made  a  division  of  his  real  and  personal  property  between  his  two  adopted 
sons.  Provision  was  also  made  for  forfeiture  by  either  of  the  sons  in  case  they 
disputed  the  will,  in  which  event  the  whole  estate  was  to  go  to  the  other  sou* 
This  will  was  registered  and  filed  in  the  Collector's  Court.  S  was  subsequently 
disowned  by  C,  and  declared  to  have  forfeited  his  right  to  anything  under 
the  will.  In  1859,  S  brought  a  suit  against  C,  J9,  and  certain  persons  who 
claimed  portions  of  the  properly  under  dee<k  executed  by  C,  to  cancel  those 
deeds,  to  cancel  the  will,  to  set  aside  the  adoption  of  B,  and  for  maintenance. 
In  this  suit  he  alleged  that  C  had  no  power  to  make  any  of  the  devises  of 
real  estate  contained  in  the  will,  inasmuch  as  the  whole  estate,  consisting  of 
property  inherited  by  C  and  property  acquired  by  him  from  the  income  of 
such  inherited  property,  was  ancestral.  The  only  issue  raised  in  that  suit 
referring  to  the  will  was  whether  it  was  assented  to  by  S,  The  first 
Court  found  that  it  had  been  so  assented  to ;  that  the  adoption  of  B 
was  valid;  and  that  S*8  conduct  'justified  C  in  disinheriting  him: 
the  suit  was  accordingly  dismissed.  S  appealed  to  the  High  Court  and 
in  his  grounds  of  appeal  raised  the  same  contention  as  before,  ru.,  that  the 
whole  of  the  real  property  was  ancestral,  and  therefore  C  had  no  power  to 
dispose  of  it  without  his  consent.  The  High  Court,  in  1863,  varied  the 
decree  of  the  first  Court,  and  held  that  the  will  must  be  set  aside  so  far  as  it 
affected  the  right  of  S  in  the  ancestral  property,  but  that  the  ancestral 
property  only  included  that  inherited,  and  not  that  acquired  by  C  from  the 
income  of  the  inherited  property.  In  a  suit  brought  by  S,  after  the  death 
of  B  and  C,  against  B's  widow  and  the  parties  to  the  former  suit,  or  their 
representatives,  to-  obtain  possession  of  the  whole  estate  of  C  on  the  ground 
that  both  the  inherited  property  and  the  property  acquired  frx)m  the  income 
thereof  were  ancestral. 

Held  (reversing  the  decision  of  the  High  Court),  that  although  *  the 
issue  as  to  the  assent  of  S  to  the  will  clearly  embraced  only  a  por- 
tion of  the  controversy  between  the  parties,  the  Court  had  jurisdiction, 
niul  indeed  was  bound,  to  decide  whether  or  not  the  will  was  operatire 
fls  to  all  or  to  any  and  wlint  portion  of  the  property,  and  that  its  decision  on 
that  point  wns  binding  on  the  parties. 

*  Pr^*ent:—Sm  J.  CoLVILB,  SiB  B.  PEACOCK,   Sir  M.  E.  SMITH,  SlR  R.  P. 

COLLIEB,  Atgesfor,  a^i>  Sim  L.  Psst.. 
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Accotding  to  the  general  law  relating  to  res  judicata^  where  a  question  has  I       1873 


Dates 

V, 

Suqdahuvi 


been  necessarilj  decided  in  effect,  though  not  in  express  terms  between  parties  \  oorjomove 
to  a  suit,  thej  cannot  raise  the  same  question  as  between  themselves  in  any 
otiier  suit  in  any  other  form. 

S.  2,  Act  VIII  of  1859,  does  not  prevent  tjie  opera^on  of  this  general  lav.  Mo«apattki 
The  words  *^  cause  of  action"  in  that  section  must  be  construed  in  refereiKse   \ 
to  the  substance  rather  than  the  form  of  the  action. 

Appeal  from  a  decision  of  the  High  Court  at  Calcutta 
(Loch  and  Hobhouse,  JJO^  dated  the  5th  May  1869^  modifying 
a  decree  of  the  Principal  Sudder  Ameen  of  Cuttack,  dated  the 
27th  April  1864. 

The  facta  of  the  case  were  as  follows : — 

Chuckurdhur  Mohapatter,  a  Hindu,  subject  to  the  Mitakshara 
law,  adopted,  first,  Suddanund,  the  respondent  in  this  appeal, 
and  subsequently  one  Bonomalee.  On  the  5th  of  April  1849, 
Chuckurdhur  registered  a  will,  whereby,  after  making  provision 
for  his  widow,  tfie  family  worship,  &c.,  he  gave  a  nine  annas 
share  of  his  real  estate  to  the  respondent,  and  a  seven  anilas 
share  to  Bonomalee,  dividing  his  personal  property  equoilly 
between  them.  "  Should  either  of  the  sons,"  the  will  concluded^ 
^*  bring  any  action  in  any  Court  in  opposition  hereto,  then  he 
shall  forfeit  his  right  of  adoption,  and  his  right  and  title  to  the 
share  specified  in  the  deed  of  division,  as  a  disqualified  son,  and 
the  other  son  shall  be  entitled  to  the  entire  sixteen  annas." 
The  respondent,  on  the  will  being  presented  for  registration, 
made  various  objections  to  its  being  registered  in  a  petition 
presented  to  the  Registrar  of  Deeds,  in  which  he  denied  all 
knowledge  of  its  terms  and  of  the  second  adoption,  and  objected^ 
to  any  deprivation  of  his  rights.  On  the  3rd  February  1857> 
however,  a  petition  was  presented  in  the  Collector's  Court,  pur- 
porting to  be  signed  both  by  the  respondent  and  Bonomalee> 
and  to  be  a  full  admission  and  consent  by  both  of  them,  of  and 
to  their  father's  will.  But  later  in  the  same  year,  violent  dis-^ 
putes  having  arisen  between  Chuckurdhur  and  the  respondent, 
Chuckurdhur  filed, petitions  in  the  Collector's  Court,  stating  in 
effect  that  he  disowned  the  respondent  as  his  son,  and  adopted 
and  acted  on  the  clause  of  disinherison  in  the  will.  * 

On  the   14th  January   1859,  the  respondent  instituted  a  suit 
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1878  against  his  father^  Bonomalee^  and  certain  persons  who  claimed 
SooBjoMOHBB  portions  of  the  property  under  deeds  executed  by  the  father 
9.  for  the  purpose  of  setting  aside  those  deeds,  the  will,  and  the 
MoBAPATTBB.  adoptiou  of  Bonomalee,  and  for  maintenauoe,  and  a  declaration 
that  his  father's  repudiation  of  him  as  a  son  was  illegal.  In 
his  plaint  he  denied  his  father's  right  to  alienate  the  property^ 
alleging  that  no  portion  of  it  was  self-acquired,  but  that  the 
whole  of  the  property  was  either  inherited  by  Chuckurdhur 
from  his  father,  or  was  purchased  oat  of  the  proceeds  of  such 
inherited  property.  Chuckurdhur,  in  his  written  statement, 
maintained  that  his  repudiation  of  the  respondent  was  rendered 
lawful  by  the  latter's  owu  disgraceful  and  hostile  cbnduct ;  that 
the  second  adoption  was  legal ;  that  he  had  the  right  to  alienate 
the  property ;  and  that  the  respondent  had  assented  to  the  will. 
He  also  denied  that  all  the  property  purchased  by  him  was 
purchased  solely  from  the  profits  of  ancestral  estate.  The 
respondent  in  his  written  statement  joined  issue  on  the  laikt 
point. 

On  the  6th  March  1860,  the  Principal  Sudder  Ameen  dismissed 
the  respondent's  suit,  holding  that  the  Hindu  law  allowed  two 
adoptions,  and  that  the  adoption  of  Bonomalee,  therefore,  was 
valid;  that  the  respondent's  conduct  justified  Chuckurdhur  iu 
disowning  him ;  and  that  he  had  assented  to  Chuckurdhur's  will. 
Chuckurdhur  died  on  the  17th  August  1861. 

The  respondent  appealed  to  the  High  Court  from  the  judgment 
of  the  Principal  Sudder  Ameeu,  ou  the  ground,  amongst 
others,  that  all  the  property  was  ancestral,  and  therefore 
inalienable  by  Chuckurdhur,  except  with  the  respondent's  consent. 
The  High  Court  (Campbell  and  Pundit,  JJ.),  ou  the  28th  of 
February  1863,  reversed  the  decision  of  the  Principal  Sudder 
Ameen  so  far  as  it  declared  the  adoption  of  Bonomalee  and  the 
disinherison  of  the  respondent  valid ;  and  they  set  aside  the 
will  so  far  as  it  professed  to  deprive  him  of  his  right  to  succeed 
to  the  ancestral  immoveable  property,  but  ruled  that  Chuckur- 
dhur was  entitled  to  do  as  he  chose  with  all  other  property. 
As  to  what  constituted  ancestral  property  they  said :  '^  By  the 
Mitakshara  law  applicable  to  the  case^  the  son  has  a  vested  right 
of  inheritance  in  the  ancestral  immoveable  property;  and  as 
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the  question  waa  raised  before  us,  we  must  declare  that  the        1878 
ancestral  property  is  only  that  actually  inherited  from  ancestors^  SoigjoMOHBj 
and  not  that  which  has  been  acquired  or  recovered,  even  thouirh  «• 

,  .  ^  SUDDAKUITD 

it  may  have  been  acquired  from  the  income  of  the  ancestral  Mohapattbr 
property  ;  for  the  income  is  the  property  of  the  tenant  for  life^ 
to  do  as  he  likes  with"  (1). 

Qn  the  23rd  of  November  1863,  Chuckurdhur  andBonomalee 
being  both  dead,  the  respondent  brought  the  present  suit  in  the 
Court  of  the  Principal  Sudder  Ameen  against  Soorjomonee 
Dayee,  the  widow  of  Bonomalee,  and  oChers,  for  possession  of 
the  whole  of  Chuckurdhur's  estate,  real  and  personal.  He  sub- 
sequently abandoned  the  claim  as  to  personalty,  but  claimed 
the  whole  of  the  realty  as  ancestral  property  acquired  by 
Chuckurdhur  either  by  inheritance  from  his  father  or  by  pur- 
chase out  of  the  proceeds  of  the  inherited  property.  With 
respect  to  this  Soorjomonee  maintained  that  property  purchased 
with  the  income  of  ancestral  property  was  treated  by  the 
Mitakshara  as  self-acquired;  and  that  the  matter  was  a  res 
judicatUy  having  been  decided  against  the  respondent  in  the 
previous  suit.  And  further,  that  a  large  portion  of  the  property 
had  been   purchased  from  other  sources   than  the  income  of  ' 

ancestral  property. 

On  the  27th  April  1864,  the  suit  was  dismissed  as  regarded 
the  self-acquired  realty,  and  all  the  personalty  both  self-acquired 
and  ancestral,  but  decreed  as  respects  the  ancestral  real  estate. 

On  appeal,  a  Division  Bench  of  the  High  Court  (Steer  and 
E.  Jackson,  JJ.)  diil^red  in  opinion,  and  the  case  was  referred 
to  Trevor,  J.,  who,  on  the  26th  September  1866,  after  the  two 
former  Judges  had  left  India,  held  that  the  will  was  good  for 
everything  which  the  testator  could  will  away ;  and,  secondly,  that 
everything  purchased  by  the  joint  fund  followed  the  character 
of  the  fund  of  which  it  was  the  representation.  On  review  of 
this  decision,  a  Division  Bench  of  three  Judges  (Loch,  Hobhouse, 
and  E.  Jackson,  JJ.)  upheld  the  ruling  of  Trevor,  J, ;  but  being 
of  opinion  that  the  defendant  should  have  an  opportunity  of 
showing  what  (if  any)  -  of  the  real  estate    had    been  acquired 

(1)  Marsh.,  dJ  7 ;  S.  C,  2  Hay's  Kep.,  205. 
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1878       otherwiBe  than  out  of  the  accumulations  of  ancestral  property, 

SooRjoMOBXB  they  directed  the  lower  Court  to  receive  evidence  upon  this  point 

V.         and  forward  the  same  to  the  High  Court.     Thereafter,  on  the 

MoHAPATTBB.  5th  May  18699  the  second  Court  (Loch  and  Hobhouse^  JJ.)/in 

conformity   with  their  previously   expressed  opinion^  awarded 

possession  to  the  respondent  of  all  the  immoveable  estates  for 

which  he   had  sued ;  which  included  not  merely  the  ancestral 

estates  covered  by  the  decree  of  28th  February  1863^  but  also 

the  acquisitions  made  out  of  the  income. 

g  From  this    decision   Soorjomoney  Dayee  appealed  to  Her 

Majesty  in  Council. 

Mr.  Leithy  Q.C.»  and  Mr.  Cochrane^  for  the  appellant,  con- 
tended that  the  decree  of  28th  February  1863  was  a  valid  and 
subsisting  decree  and  finally  settled  the  rights  of  the  parties ; 
that  further  evidence  ought  not  to  have  been  called  £or ;  and 
that  the  dispositions  of  property  made  by  Chuckurdhur  in  his 
lifetime  were  authorized  by  Mitakshara  law  and  valid.  The 
interest  of  a  son  under  Mitakshara  law  is  inchoate,  only  perfected 
by  the  death  of  the  ancestor,  and  carrying  with  it  during  the 
father's  life  a  power  of  restraining  waste.  The  profits  are  not 
an  increment  to  the  ancestral  estate.  [Sir  L.  Peel. — A  joint 
family  is  an  institution,  and  until  separation  is  eifected  between 
its  members,  the  property  belonging  to  it  is  altogether  subject  to 
the  claims  of  all  joint  members,  the  number  of  whom  is  con« 
stantly  varying  by  births,  deaths,  and  marriages.]  The  plaint  of 
14th  January  1859  put  in  issue  the  validity  and  effect  of  the  will 
and  petitions,  and  sought  relief  on  that  footing,  while  Chucker- 
dhur  set  up  a  paramount  title  as  absolute  owner  of  all  the 
property,  ancestral  and  self-acquired,  and  thus  the  whole 
matter  was  rendered  res  judicata  by  the  decree  of  the  28th  Feb* 
ruary  1863 — Gregory  v.  Molesworth  (I).  [SiK  B.  Peacock. — 
All  that  is  directed  by  the  decree  is  res  judicata^  not  what  the 
Judge  may  say  in  giving  his  reasons.  Sir  M.  Smith. — What 
he  says  is  a  negative  declaration,  the  decree  deals  affirmatively 
with  what  was  done  in  the  way  of  relief.  Sir  J.  Colvilb. — 
We  will  have  the  point  of  res  judicata  argued  first.] 

(I)  3  Atkyns,  626. 
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Mr.  Doyne  and  Mr,   Cutlery  for  the  respondent,  argued  that        iffB 
there  was  no  binding  adjudication  against  the  respondent  in  the  ®^*^^*"' 
previous  litigation  as  to  any  of  the  properties  now  in  suit ;     Act  ^  ^^' 
VIII  of  1859,  8.  2.    No  issue  was  raised  in  the  former  suit  with  MoaAFArrBB. 
Bonomalee  either  in  his  present    or  previous  character.     He 
stands  on  the  devise  in  his  favor.     [Sir  M.  Smith. — All  the 
property  in  both  the  suits  was  the  same.  Mr.  Leith. — 'The  case 
of  Mussamut  Mitna  v.    Syad  Fuzl  Bub  (1)  shows  that  an  issue 
is  unnecessary  if  the  point  decided  is  raised  by  the  pleadings.] 
Not  merely  was  no  issue  raised,  but  nothing  was  done  under 
the  judgment  by   interfering  with    the    possession.     [Sir    B. 
Peacock. — You  do  not  contend  that  the  clause  in  the  will  for 
disinheriting  in  case  of  the  will  being  disputed  is  invalid.]     No, 
it  is  admitted,  on  the  authority  of  Cooke  v.  Turner  (2)  that  such 
a  contention  cannot  be  raised. 

Counsel  for  the  appellant  were  not  called  upon  to  reply. 
Their  Lordships'  judgment  was  as  follows : — 

This  suit  was  brought  by  Suddanund  Mohapatter,  as  adopted 
son  and  heir-at-law  of  Chuckurdhur,  against  Soorjomonee  Dayee, 
the  widow  of  Bonomalee,  the  devisee  of  Chuckurdhur,  to  obtain 
possession  of  all  the  estate,  real  and  personal,  of  Chuckurdhur. 
Other  defendants  were  joined,  but  inasmuch  as  Soorjomonee  is 
the  only  appellant  against  the  judgment,  which  was  in  favor 
of  the  plaintiff,  the  rights  of  the  plaiutiff  as  against  Bonomalee 
have  only  to  be  considered.  The  claim  to  the  personal  property 
was  abandoned  by  the  plaintiff,  nor  did  he  dispute  that  Chuckur- 
dhur had  the  right  to  dispose  by  will  of  all  real  property  which 
had  been  self-acquired  by  him  ;  but  he  asserted  that  there  was 
no  self-acquired  real  property ;  that  all  the  real  property  of 
Chuckurdhur  was  either  ancestral  in  the  strict  nense  of  the 
word  (that  is,  acquired  by  inheritance  from  his  father)  or 
bought  out  of  the  income  of  ancestral  property,  whereupon  it 
also  became  ancestral. 

(1)  13  Moore's  I.  A.,  573 ;  S.   C,  6  B.  L,  R.,  14G. 
(2)  15  M.  &  W.,  727. 
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1878  The  defendant  did  not  maintain  that   Chuokurdhur  could 

SooRjoMONMB  devise  his  anoestral  property^  properly  so  called,  but  maintained 

V.         that  what  he  had  bought  from  the  income  of  ancestral  property 

tfoHAPAim.  was,   according   to  the    Mitakshara  law   (which    is  admittedly 

applicable  to  this  case)  self-acquired,  and  disposable   by   his 

will.     She  further  maintained  that  this  very  question  had  been 

decided  in  favor  of  Bonomalee  iu  a  previous  suit  between  the 

plaintiff   and  him.     She  also  contended  that^   in  fact,  a  large 

portion  of  the  property   had   been   bought    by    Chuckurdhur 

from  other  sources  than  the  income  of  ancestral  property. 

The  High  Court  held  that  this  question  had  not  been  so 
determined  as  to  bind  the  plaintiff.  After  directing  further 
evidence  to  be  taken  upon  the  point,  they  found  as  a  fact  that 
the  real  property  bought  by  Chuckurdhur  had  been  bought 
from  the  income  of  ancestral  property  :  and,  that  being  so,  they 
ruled  that^  according  to  the  Mitakshara  law,  he  had  no  power 
to  dispose  of  it  by  will. 

The  first  question  which  arises  in  the  cause  is,  whether  or 
not  it  had  been  decided,  in  a  manner  binding  upon  the  parties, 
that  Chuckurdhur  had  the  power  to  devise  by  will  such  real 
property  as  he  had  acquired  out  of  the  income  of  his  ancestral 
property  ? 

The  suit  in  which  this  question  is  alleged  by  the  defendant  to 
have  been  so  decided,  was  brought  by  the  plaintiff  against 
Bonomalee  and  others  in  January  1859,  and  judgment  was  given 
in  it  in  1863.  It  is  not  now  denied  by  the  Counsel  for  the 
respondent  that  this  question  was  in  fact  decided  by  that 
judgment,  but  it  is  argued  that  the  question  was  not  so  raised 
as  to  give  the  Court  jurisdiction  to  decide  it,  and  that  the 
judgment  upon  it  was  ultra  vires. 

The  facts  necessary  to  make  that  suit  intelligible  are  as 
follows : — 

Chuckurdhur  had  first  adopted  the  plaintiff,  and  subsequently 
adopted  Bonomalee.  On  the  5th  April  1849  he  made  a  will, 
giving  a  nine  annas  share  of  his  real  estate  to  the  plaintiff,  and 
a  seven  annas  share  to  Bonomalee,  dividing  his  personal  estate 
equally  between  them.  The  will  contained  a  clause  to  the 
effect  that  if  either  devisee  disputed  it,  he  should  forfeit  all 
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benefit  under  it.     Chuokurdhur  shortly   afterwards  published        1878 
this  will  by  filing  it  in  the  Court  of  the  Collector.  ^^dT™  "" 

Violent  disputes  havinc^  arisen  between  the  plaintiff  and  his  ^  v- 
father^  in  the  course  of  which  the  plaintiff  disputed  his  father's  Hohapattbb. 
competence  to  make  a  will^  Chuckurdhur,  in  1857^  filed  in. the 
same  Court  two  petitions^  the  purport  of  which  was  that  he 
disowned  the  plaintiff  as  his  son^  and  adopted,  and  acted  upon^ 
the  clause  of  the  will  depriving  either  devisee  who  disputed  it 
of  any  benefit  under  it. 

On  the  14th  January  1859  the  plaintiff  filed  a  plaint  against 
his  father,  and  against  Bonomalee,  and  some  other  persons  who 
had  obtained  property  under  deeds  executed  by  his  father,  for 
cancellation  of  those  deeds,  for  cancellation  of  the  adoption  of 
Bonomalee,  for  cancellation  of  the  will,  and  for  maintenance. 
He  alleged  the  will  to  be  inoperative  and  fraudulent,  on  the 
ground  that  his  father  had  no  testamentary  power  over  his 
ancestral  property,  to  which  the  plaintiff  was  jointly  entitled 
with  him  during  his  life ;  he  further  alleged  that  his  father  had 
acquired  such  property  as  he  had  not  inherited,  from  the  proceeds 
of  his  ancestral  property,  and  that  such  property  was  therefore 
ancestral;  and  in  a  schedule  appended  to  his  plaint,  entitled 
'^  A  schedule  of  the  disputed  property,"  he  distinguished 
ancestral  zemindaris  from  zemindaris  acquired  from  the  profits 
of  ancestral  estate.  The  case  of  Kanth  Narain  Singh  v.  Prem 
Lall  Paurey  (1),  decides  that  it  was  competent  for  the  plaintiff 
to  bring  such  suit  in  his  father's  lifetime. 

Chuckurdhur,  in  his  answer,  maintained  his  right  of  dis- 
position by  will  in  these  terms :  ^^  The  plaintiff  writes  that  I 
had  no  authority  to  transfer  ancestral  estates  by  sale  or  gift, 
and  prays  for  the  reversal  of  the  will  and  the  deeds  of  gift 
executed  by  me.  This  is  his^  mistake,  because  I  am  the  owner 
of  all  the  estates,  ancestral  and  self-acquired,  and  have  every 
power  to  alienate  them  by  sale  or  gift  in  various  ways."  He 
further  denied  the  fact  that  his  purchases  of  land  were  made 
solely  from  profits  0/  the  ancestral  estate. 

In    the   replication    the    plaintiff    reasserted     his    right    of 

(I)  3  W.  R.,  102, 

41 
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^^g        inherit&Dcei  and  maintained  that  in  that  right  he  waa  entitled  to 

^^DAm^  require,  among    other   things,  the    cancellation   of   the    will. 

auDDA*        ^^  reasserted  that  all  the  estates  of  his  father  were  ancestral 

MoBAPATTBB.  estatss,  and  none  self-acquired  according  to  Hindu  law,  and 

that  by  that  law  they  are  not  transferable  by  sale  or  gift  or 

otherwise;   and  joined  issue    on  the  fact  that  the  purchased 

estates    were  acquired  otherwise  than  from  the  proceeds    of 

ancestral  estate. 

In  their  Lordships'  opinion,  the  effect  of  the  pleadings  is  that 
the  plaintiff  sought,  inter  alia,  to  set  aside  the  will  on  the  ground 
that  the  testator  had  not  the  power  to  make  any  of  the  devises 
of  realty  that  it  contained,  inasmuch  as  he  could  not  devise 
ancestral  real  property,  and  all  his  real  property  was  in  point 
of  law  ancestral,  consisting  of  sach  as  he  had  inherited  from 
his  father,  and  such  as  he  had  bought  out  of  the  income  of  it 

It  is  true  that  this  question  is  not  raised  as  distinctly  as  it 
ought  to  have  been  in  the  issues,  the  only  issue  directly  refer- 
ring to  the  will  being,  whether  or  not  it  was  assented  to  by  the 
plaintiff,  an  issue  clearly  embracing  but  a  portion  of  the  con- 
troversy between  the  parties.  That  the  question  was,  however, 
raised  in  the  suit,  appears  not  only  by  the  pleadings  which 
have  been  referred  to,  but  by  the  grounds  of  appeal  by  the 
plaintiff  from  the  decision  of  the  Principal  Sudder  Ameen^ 
which  was  agfdnst  him,  wherein  he  insists  (among  other  things) 
that  the  will  is  wholly  irregular  and  illegal,  and  that  the 
defendant  had  no  power  under  the  shastras  to  execute  such 
a  will  or  wills.  He  says: — '^all  the  properties  moveable  and 
immoveable  are  ancestral,  and  not  the  self-acquired  properties 
of  my  adopted  father ;  therefore,  according  to  the  provisions  of 
the  Mitakshara  shastra,  gifts  of  even  a  portion  without  the 
consent  of  your  petitioner  are  illegal  and  improper."  Chuckur- 
dhur,  in  opposition  to  the  grounds  of  appeal,  insists  that  his 
will  was  valid  and  regular,  and  that  he  had  the  power  to 
dispose  by  it  of  all  property  not  ancestral  in  the  proper  sense. 

If  both  parties  invoked  the  opinion  of  t^e  Court  upon  this 
question,  if  it  was  raised  by  the  pleadings  and  argued,  their 
Lordships  are  unable  to  come  to  the  conclusion  that,  merely 
because  an  issue  was    not   framed  which,   strictly  construed. 
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embraced  the  whole  of  it,  therefore  the  judgment  upon  it  was        i878 

ultra  vires.     To  so  hold  would  appear  scarcely  consistent  with  Soomomokm 

the  case  of  Mussamut  Mitna  v.   Syud  Fuzl  Rub  (1),  wherein    ^     9. 

,    ,,  •  80DDAHDND 

it  was  held  that  in  a  case  where  there  had  been  no  issues  at  all,  Mohapattbb. 

but  where  nevertheless  it  plainly  appeared  what  the  question 

was  which  was  raised  by  the  parties  in  their  pleadings,  and  was 

[        ^^     actually  submitted  by  them  to  the  Courts  the  judgment  upon 

it  was  valid. 

Their  Lordships  are  of  opinion  that  the  plaintiff  sought  for 

the  decision  of  the  Court  on  this  question,  whether  his  father 

had  or  had  not  the  power  to  dispose  of  all  or  part  of  his  real 

property  by  will,  he  himself  dividing  that  property  under  two 

heads,  mz.^  ancestral  property,  and  that  derived  from  the  income 

or  profits  of  ancestral  property ;  that  this  question  was  raised 

by  the  pleadings  and  treated  by  both  parties  as  before  the 

Court,  and  that  the  Court  had  jurisdiction,  and  indeed  were 

called  upon,  to  decide  whether  or  not  the  will  was  operative 

as  to  all,  or  to  any,  or  what  portion  of  the  property.     The 

Principal  Sudder  Ameen  decided  in  substance  in  favor  of  the 

plaintiff  as  far  as  the  ancestral  property  was  concerned,  but 

dismissed  his  suit  as  far  as  it  related  to  the  property  derived 

from  the  income  of  ancestral  property. 

An  appeal  from  this  decision  came  before  the  High  Court 

on  the  28th  February  1863,  after  the  death  of  Chuckurdhur, 

and  it  now  becomes  necessary  to  refer  to  thet  judgment  given  on 

that  appeal  (2).     After  stating  that  *^  the  present  suit  is  brought 

by   Suddanund  for  maintenance,  to  declare   the  adoption   of 

Bonomalee  invalid  and  unlawful,  to  declare  that  the  father's 

repudiation  of  the  plaintiff  as  a  son  is  illegal  and  beyond  the 

father^s  powers,  to  declare  the  will  and  petitions  disinheriting 

^       him  inofficious  and  inoperative,  and  to  set  aside  certain  deeds 

of  sale  and  gift,''  (with  which  we  are  not  concerned  at  present,) 

the  High  Court  proceed  to  say  that  the  case  involves  several 

important  questions  of  Hindu  law,  and  they  thus  divide  those 

questions : — First, ''  the  status  of  Bonomalee,  whom  the  plaintiff 

(1)  13Moore*8l.  A.,  573;  S.  C,       (2)  ^  the  report  in  Marsh.,  417; 
6  B.  L.  B.,  148.  and  S.  C,  2  Hay^B  Rep.,  20^. 
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1878         seeks  to  declare  to  be  uo  lawful  son  of  Chuckurdhur ; "  secondly, 
SooRjoxoHKB  i€  |Jjq  gtatus  of  plaintiff  who  seeks  to  be  declared  a  son,  and 
^     V-         whom  the  father  sought   to   repudiate ;  ^    and  thirdly,    **  the 
MoHAPATTKB.  propcrty."    After  deciding   in  favor  of  the   plaintiff   on   the 
question  of  adoption   and  status,  they   then  proceed  to  deal 
with  the  question  of  property  in  these  terms : — '*  With  respect 
to  the  property,  our  decision  must  follow  the  decisions  regarding 
personal  status  above  laid  down.     By  the  Mitakshara  law  appli- 
cable to  the  case,  the  son  has  a  vested  right  of  inheritance  in 
the  ancestral  immoveable  property;  and  as  the   question  was 
rabed  before  us,  we  must  declare  that  the  ancestral  property 
is  only  that  actually  inherited,  and  not  that  which  has  been 
acquired  or  recovered,  even  though  it  may  have  been  acquired 
from  the  income  of  the  ancestral  property,  for  the  income  is  the 
property  of  the  tenant  for  life  to  do  as  he  likes  with  it     On 
the  other  hand,  the  father  has  it  in  his  power  to  dispose  as  he 
likes  of  all  acquired  and  all  personal  property.     Such,  then, 
being  the  status  of  the  parties,  and  such  the  law,  we .  declare 
that  the  will    and   the   petitions   sought    to  be   set  aside  are 
inofficious  and  inoperative  so  far   as   they  profess   to  deprive 
the  plaintiff,   the  only  son  of   Chuckurdhur,  of  his  right  to 
succeed  to  the  whole  ancestral  immoveable  property  held  by 
the  said  Chuckurdhur ;  but  as  regards  all  other  property,  seeing 
that  Chuckurdhur  was  entitled  to  do  as  he  chose,  and  chose  to 
disinherit  his  son,  me  cannot  interfere*  and  in  so  far  dismiss 
the  prayer  of  the  plaintiff.     There  is  not  the  least  doubt  that 
by  the  petitions  presented  by  Chuckurdhur,  he  unmistakeably 
published  his  will   and  desire   to  deprive  the  plaintiff  of  all 
right  to  the  property  so  far  as  he  could  deprive  him,  and  give 
it  to  Bonomalee."    They  then  deal  with  the  question  of  consent 
to  the  will,  which  they  find  in  favor  of  the  plaintiff;  and  then 
they  proceed  to  say,  ^^the  father  being  dead,  the  appellants 
have  waived  a  decision  of  the  claim  to  maintenance :  and  with 
respect  to  the  deeds  of  sale  and  gift  sought  to  be  set  aside,  as 
the  appellants  must  again  go  into  Court  to  recover  possession 
of   the    ancestral    property,    they  are  satisfied  with  the  simple 
declaration  that  such  deeds  cannot  affect  the  ancestral  property^ 
and  that  they  are  at  liberty  in  any  fresh  suit,  to  recover  posses- 
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sion  of  all  such  ancestral  property."    In  thMr  Lordships'  opinion         1873 
the  Court  had  the  power  to  substitute,  with  the  consent  of  the  Soobjomonbk 
parties,  such  a  declaration  for  the  relief  specifically  asked  for,  v. 

viz.y  the  cancellation  of  the  will.  Mohap/^b. 

The  2nd  clause  of  Act  VIII  of  the  Code  of  Procedure 
of  1859  is  in  these  terms :  ^'  The  Civil  Courts  shall  not  take 
cognizance  of  any  suit  brought  on  a  cause  of  action  which  shall 
have  been  heard  and  determined  by  a  Court  of  competent 
jurisdiction,  in  a  former  suit  between  the  same  parties,  or  between 
parties  under  whom  they  claim."  Their  Lordships  are  of 
opinion  that  the  term  "  cause  of  action"  is  to  be  construed 
with  reference  rather  to  the  substance  than  to  the  form  of  action, 
and  they  are  of  opinion  that  in  this  case  the  cause  of  action 
was  in  substance  to  declare  the  will  invalid,  on  the  ground  of 
the  want  of  power  of  the  testator  to  devise  the  property  he 
dealt  with.  But  even  if  this  interpretation  were  not  correct, 
their  Lordships  are  of  opinion  that  this  clause  in  the  Code  of 
Procedure  would  by  no  means  prevent  the  operation  of  the 
general  law  relating  to  res  judicata,  founded  on  the  principle 
*'  nemo  debet  bis  vexari  pro  eddem  causd.^^  This  law  has  been 
laid  down  by  a  series  of  cases  in  this  country  with  which  the 
profession  is  familiar.  It  has  probably  never  been  better  laid 
down  than  in  a  case  which  was  referred  to-^  Gregory  v. 
Molesworth  (1) — in  which  Lord  Hardwicke  held  that  where 
a  question  was  necessarily  decided,  in  ^fibct  though  not  in 
express  terms,  between  parties  to  the  suit,  they  could  not  raise 
the  same  question  as  between,  themselves  in  any  other  suit  in 
any  other  form :  and  that  decision  has  been  followed  by  a  long 
course  of  decisions,  the  greater  part  of  which  will  be  found 
noticed  in  the  very  able  notes  of  Mr.  Smith  to  the  case  of  the 
Duchess  of  Kingston  (2). 

Applying  these  principles  of  law  to  the  present  case,  their 
Lordships  are  of  opinion  that  there  has  been  a  binding  decision 
between  the  plaintiff  and  the  defendant — who,  for  this  purpose, 
stands  in  the  position  of  her  late  husband — that  Chuckurdhur's 
will  was  operative  to  dispose  of  all  such  real  property  as  he 

(1)  3  Atkyns,  626.  (2)  2  Sm.  L.  C,  6th  Edit.,  p.  679. 
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1^78        had  acquired  out  of  the  income  of  anceatral  property.     Their 

*><>woMo«r«B  Lordships  agree  with  the  High  Court  that  Chuckurdhur  did  in 

^'         fact  devise  the  property  over  which  he  had  the  power  of  disposi- 

MoHAPATXBs.  tion  to  Bonomalee ;  and  they  regard  the  petitions  of  1857  not 

as  in  the  nature  of  new  wills,  bat  as  declarations  of  his  intention 

to  act  upon  the  clause  of  forfeiture  in  lus  will^  a  clause  which, 

according  to  the  case  of  Cooke  v.   Turner  (1),  would  be  valid 

and  operative. 

Having  come  to  this  conclusion,  their  Lordships  forbear  from 
intimating  any  opinion  on  the  points  of  law  which  would  have 
arisen  had  their  decision  on  this  been  different,  on  one  of  the 
most  important  of  which  the  judgment  of  the  28th  of  Febru- 
ary 1863,  and  that  which  is  now  under  appeal,  are  in  conflict. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty 
that  the  decree  of  the  High  Court  be  reversed,  and  the  decree 
of  the  Principal  Sudder  Ameen  affirmed. 

Considering  that  the  complications  which  have  arisen  have 
been  due  in  some  measure  to  the  manner  in  which  Chuckurdhur 
himself  dealt  with  his  property,  and  that  the  Courts  below, 
both  that  of  the  Principal  Sudder  Ameen  and  the  High  Court, 
thought  this  a  case  in  which  each  party  ought  to  bear  his  own 
costs,  their  Lordships  are  of  opinion  that  each  party  should 
bear  his  own  costs  in  this  appeal,  and  before  the  High  Court 

Appeal  allowed. 
Agent  for  the  appellant :  Mr.  F.  Oraham. 

ft 

Agents  for  the  respondent :  Messrs.  Barrow  and  Barton, 

(1)  15  M.  &  W.,  727;  S.  C,  14  Sim,  493. 
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BODH  SING  DOODHOOBIA  awd  ahothbb  (DErBWDANxs)  v. 

GUNESH  CHUNDER  SEN  and  othbbs  (PLAijfxiFPa).  ^{^'^ 


March  27. 


[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Hindu  LaW"  Joint  Family — Separate  Acquisition  ^Evidence — Act  VIII  of 

1859,  «.  260. 

In  a  suit  by  a  member  of  a  joint  Hindu  family  to  recover  possession  of 
certain  property  alleged  to  belong  to  the  joint  estate,  bat  which  had  been 
purchased  by  the  defendant  at  a  sale  in  execution  of  a  decree  passed  against 
the  estate  of  R,  one  member  of  the  family,  for  his  separate  debt,  the 
defendant  sought  to  rebut  the  presumption  that  the  property  in  dispute  was 
part  of  the  joint  estate  by  showing  that,  though  the  members  of  the  family 
were  joint  in  food,  and  at  particular  seasons  of  the  year  lived  together  in  the 
family  dwelling-house,  they  also  had  separate  dealings  and  funds  of  their  own ; 
and  that  while  the  family  had  some  ancestral  estate,  several  members  of  the 
fiunily  had  acquired  separate  property  from  their  own  funds,  and  dealt  with 
it  as  their  own  without  reference  to  the  other  members  of  the  family.  They 
also  relied  on  the  following  facts  as  showing  that  the  property  in  dispute  was 
the  separate  property  of  A,  viz.,  that  during  i2*s  lifetime  the  other  members 
of  the  family  allowed  him  to  appear  to  the  world  as  the  sole  owner  thereof, 
and  on  one  occasion  when  i2,  B  the  Aurto,  and  a  third  member  of  the  family, 
entered  into  a  security-bond  with  the  Collector,  whereby  R  pledged  this 
property,  and  the  two  others  pledged  other  properties,  each  of  them  described 
the  property  pledged  by  him  as  being  in  his  possession  *^  without  the  right 
of  any  co-sharers." 

On  the  other  hand  the  plaintiff,  in  addition  to  oral  evidence  to  show  that 
the  property  in  dispute  had  been  purchased  out  of  the  joint  family  funds, 
although  the  purchase  was  made  in  the  name  of  R  alone,  filed  the  fiunily 
account*books  and  the  private  account-books  of  R  for  the  same  purpose,  as 
well  as  certun  letters  which  passed  between  B  and  R  relative  to  the  purchase 
of  the  property. 

Heldj  Ut,  that  the  evidence  as  to  the  separate  trading,  funds,  and 
property  of  the  several  members  of  joint  family,  and  their  independent  dealing 
with  such  property,  disclosed  such  a  state  of  things  as  might  be  fairly  held  to 
weaken,  if  not  altogether  to  rebut,  the  ordinary  presumption  of  Hindu  law  as 
to  property  in  the  name  of  one  member  of  a  joint  family,  and  to  throw  upon 
the  plaintiff  the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  clear  and  cogent  evidence ; 

*  Present  .'—The  Right  Hoii*blb  Sir  J.  W.  Colvilb,  Sir  B.  Peacock,  Lord 
Justice  Mbllisb,  Sir  R.  P.  Collier,  aud  Sir  L.  Prml. 
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1873        L    2iuUy,  that  the    provisions    of    s.    2$0,    Act    VIII  of   1859,    apply    to 

BoDH  SiMO   P'^'''*''y    benami  purchases  at  execution-sales,  but  do  not  affect  purchases 

DooDHooEiA  lof  property  by  one  member  of  a  joint  Hindu  family  in  his  own  name,  but 

GONKSH  with  the  joint  funds; 
GifuaDBaSu.  dr^/y,  that  the  mere  fact  that  12,  while  trading  on  his  separate  account, 
was  permitted  by  the  other  members  of  the  joint  family  to  appear  to  the 
world  as  the  sole  owner  of  family  estates,  did  not  disentitle  those  members 
to  recover  from  the  defendant  the  purchaser  at  a  sale  in  execution  of  a  decree 
against  R,  their  own  share  of  such  estates ; 

4thly,  that  the  misrepresentation  as  to  his  separate  ownership  made  by 
iZ,  in  the  security-bond  given  to  the  Collector,  could  not  be  regarded  in  the 
present  suit  as  more  than  an  admission  inconsistent  with  the  title  now  asserted 
by  the  plaintiff,  the  defendant  not  having  purchased  on  the  faith  of  such 
misrepresentation ; 

5M/y,  that  the  letters  between  B  and  Ry  relative  to  the  purchase  by  the 
latter  of  the  estate  in  dispute,  were  admissible  as  against  the  defendant. 

Appeal  from  a  judgment  of  the  High  Court  (Loch  and 
Glover^  J  J.),  dated  the  29th  June  1868,  affirming  two  judg- 
ments of  the  Principal  S  udder  Ameen  of  Moorshedabad,  dated 
the  26th  February  1867. 

The  appellants,  defendants  in  this  suit,  were  the  purchasers  of 
the  right,  title,  and  interest  of  the  heirs  of  one  Bamsoonder  Sen 
in  two  estates,  called  Shahjehanpore  and  Cossipore,  which  were 
sold  in  satisfaction  of  decrees  obtained  against  Bamsoonder*8 
estate  for  his  separate  debt. 

The  respondents,  plaintiffs,  brought  these  suits  to  recover  pos- 
session of  a  share  of  the  estates  of  Shahjehanpore  and  Cossi- 
pore, to  which  they  claimed  to  be  entitled  as  members  of  a  joint 
Hindu  family  with  the  funds  of  which  the  estates  in  question 
were,  as  they  alleged,  originally  purchased,  though  the  purchase 
had  been  made  in  the  sole  name  of  Bamsoonder.  Certain 
persons,  said  to  be  co-sharers  with  the  plaintiffs,  did  not  join  as 
plaintiffs  in  the  suit,  and  were  made  defendants  therein : 
but  neither  Benoderam  Sen  the  kurta  of  the  j  oint  family,  nor 
Bamchunder  the  brother  of  Bamsoonder  were  parties  thereto.  One 
suit  was  originally  brought  for  the  shares  claimed  by  the  plain- 
tiffs in  both  estates,  but  the  suit  was  subsequently  divided  into 
two,  as  some  of  the  defendants  were  interested  only  in  the  estate 
of  Shahjehanpore. 

The  defendant  Benoderam  Sen  was,  as  alleged  by  the  plaintiffi, 
the  head  and  managing  member  of  the  joint  family ;  and  he 
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lived  at  the  family  dwelling-house,  at  Koredha  in  Beerbhoom,      -  ig7g 
at  some  considerable  distance  from  the  estates  in  suit,  which  both    Bodh  Sino 

DOODHOORIA 

lay  in  the  zilla  of  Moorshedabad.  ^  t** 

With  respect  to  the  estate  of  Shahjehanpore  the  facts  were  as  Chu.ndbr  Ssir. 
follows : — 

Ramsoonder  Sen  had,  for  many  years  before  his  death,  held  the 
office  of  treasurer  and  dewan  to  the  Nawab  Nazim,  and  he 
resided  and  carried  on  business  as  a  money-lender  and  banker  at 
Khagra,  near  Moorshedabad. 

About  1856,  Bamsoonder  took  a  patni  of  Shahjehanpore  in 
his  own  name  from  one  Raja  Soorjonarain  Sing,  and  the  Raja 
having  subsequently  borrowed  Rs.  8,000  from  Gunganaruin 
Sen,  another  member  of  the  family,  executed  an  assignment, 
by  which  Ramsoonder  was  to  pay  out  of  his  patni  rent 
Rs.  1,500  to  Gunganarain  towards  satisfaction  of  the  debt. 
In  1859,  another  creditor  of  the  Raja,  having  sued  out 
execution  of  a  decree  against  him,  Ramsoonder,  after  having  put 
in  a  petition  to  protect  his  own  interest  as  patnidar,  attended 
the  sale,  and,  on  the  4th  July  1859,  bought  and  paid  for  osten- 
sibly with  his  own  money,  and  in  his  own  name  as  purchaser,  the 
estate  of  Shahjehanpore,  and  was  said  to  have  obtained  a  sale 
certificate  for  the  same. 

From  the  time  of  his  purchase,  down  to  his  death  in  December 
1862,  or  January  1863,  Ramsoonder^  in  all  respects,  acted 
as  the  sole  proprietor  of  Shahjehanpore,  granting  leases,  and 
in  litigation,  both  as  defendant  and  plaintiff,  asserting  his 
entire  right  to  the  estate.  When  Ramsoonder  died,  he  was 
considerably  indebted,  and  suits  were  pending  gainst  him. 
On  the  15th  of  January  1863,  Benoderam  petitioned  the  Col- 
lector for  the  transfer  of  Shahjehanpore  into  his  name,  alleging 
that  he  had  purchased,  in  the  name  of  Ramsoonder,  the  share  in 
it  held  by  the  latter,  who  was  his  nephew.  Ramchunder  Sen, 
brother  of  Ramsoonder,  had,  on  the  death  of  the  latter,  obtained 
a  certificate  of  administration  of  his  estate,  which  in  his  appli- 
cation for  administration  he  represented  as  consisting  of  **  zemin- 
dari,  cash,  trade,  and  Company's  paper"  of  the  value  of  about 
Rs.  50,000;  and  upon  Benoderam's  presenting  his  petition, 
Ramchunder  filed  a  petition  assenting  to  Benoderam's  claim, 

42 
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1878  and  an  order  was  accordingly  made  as   prayed  in  May  1863, 


BoDiiSiNo    About    this    time    various    judirment-creditors    of   Ramsoon- 

DOODHOORIA  1  -  /.  .  - 

V.  uer  were  seeking  for  execution  of  decrees  obtained  acrainst  him 
Cbundbr  Sen.  or  his  estate,  and  among  them  certain  persons,  Seetulchund 
Settya  and  others,  had  applied  for  the  attachment  of  Shahje- 
hanpore,  on  the  allegation  that  it  formed  part  of  Bamsoonder'a 
estate,  and  attachment  accordingly  issued.  In  September  1863, 
Benoderam  Sen  petitioned  the  Principal  Sudder  Ameen  for 
the  removal  of  this  attachment,  on  the  ground  that  Bamsoonder 
had  no  interest  whatever  in  Shahjehanpore,  which  had  been 
bought  with  the  petitioner's  money.  He  did  not  then  set  up 
the  case  that  the  whole  joint  family,  including  Bamsoonder, 
were  interested  in  Shahjehanpore,  but  alleged,  that  it  was  solely 
his«  This  claim  was,  on  the  20th  September  1864,  rejected 
by  the  Principal  Sudder  Ameen,  and  an  order  was  made  for 
the  sale  by  auction  of  Shahjehanpore,  in  satisfaction  of  the 
decrees  against  Bamsoonder  Sen«  The  plaintiffs  do  not  appear, 
during  the  pendency  of  those  proceedings,  or  before  the  exe- 
cution  sale  at  which  the  appellants  purchased,  to  have  come 
forward  or  given  any  notice  of  their  alleged  title  or  clainii 
The  sale  in  execution  of  Shahjehanpore  took  place  on  the  2l8t 
November  1864,  when  the  right,  title,  and  interest  of  Bamsoon* 
der  Sen  therein  was  sold  for  Bs.  40,300,  or  nearly  three  times 
the  price  paid  five  years  before  by  Bamsoonder,  to  the  appel- 
lants, and  a  third  party,  who  was  defendant  below,  one 
Oopalchund  Settya.  Possession  was  delivered  to  the  purchasers 
without  any  opposition  on  the  plaintiffs'  part  of  the  entire 
interest  in  Shahjehanpore,  which  had  stood  in  Bamsoonder's 
name. 

As  to  the  estate  of  Cossipore,  the  following  were  the  facts : — 
In  September  1855,  Bamsoonder  Sen  applied  to  the  Collector 
of  Moorshedabad  for  the  registration  of  his  sole  name  as 
purchaser  of  four  annas  of  Cossipore  from  one  Eissoreemonee, 
the  then  proprietor,  and  in  April  1856,  he  made  a  similar  appli- 
cation with  regard  to  the  remaining  twelve  annas  as  having 
been  purchased  by  him  from  one  Shibram  Dey,  and  the  shares 
were  accordingly  registered  in  his  name.  In  1860,  Bamsoonder 
Sen    pledged    Cossipore    to    Government    as   security    for    a 
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Collectorate  treasurer,  and  at  the  same  time  Benoderam  and        ^^^^ 
Brojomohan»  one  of  the  plaintiflfs,  pledged  other  properties,  each    Bodh  Sino 
property   being  described  as  being  in  the  possession  of  the  v. 

pledger  '^  without  the  right  of  any  co-sharers."  In  May  1862,  chundkbSbn. 
the  Collector  haying  directed  his  Nazir  to  make  inquiries 
whether  Kamsoonder  was  in  the  undisputed  possession  of  Cossi- 
pore,  the  Nazir  reported  that  ^^  Kamsoonder  Sen  is  in  possession 
of  the  mehal,  mentioned  in  the  order,  without  any  co-sharers." 
Bamsoonder  appears  throughout  to  have  dealt  with  Cossipore 
as  if  he  alone  had  an  iiiterest  in  it.  On  the  death  of  Bam- 
soonder, Benoderam,  on  the  I5th  January  1863,  presented  a 
petition  similar  to  the  petition  presented  by  him  with  regard  to 
Shahjehanpore,  alleging  that  he  had  purchased  Cossipore  in 
Bamsoonder's  name ;  and  Bamchunder  in  this  case  also  admitted 
the  validity  of  the  claim  set  up  by  Benoderam,  and  thereupon,  not- 
withstanding objections  made  by  the  judgment-creditors,  Beno« 
deram  in  May  1863  obtained  an  order  for  the  transfer  of  it  into 
his  name.  In  October  1863,  the  creditor  of  Bamsoonder,  at 
whose  suit  Shahjehanpore  was  sold,  having  caused  Cossipore  also 
to  be  attached  in  execution  of  his  decree  against  Bamsoonder's 
estate,  Benoderam  petitioned  for  the  removal  of  the  attachment 
upon  the  same  allegations  as  those  made  by  Bamchunder,*t;22r., 
that  Bamsoonder  had  no  interest  therein,  and  offering  to  prove 
it  by  the  production  of  private  account-books  and  income-tax 
returns.  The  Principal  Sudder  Ameen  rejected  this  claim,  and 
on  the  21st  of  November  1864,  Cossipore  was  sold  by  auction 
and  purchased  by  the  appellant,  Bodh  Sing  Doodhooria,  alone 
for  Bs.  21,000,  or  nearly  Bs.  19,000  more  than  it  had  been 
purchased  for  by  Bamsoonder  Sen.  The  present  suit  was  insti- 
tuted on  the  30th  August  1865. 

The  plaintiffs  submitted  that  the  purchasers  were,  under  the  cir- 
cumstances, only  entitled  to  retain  the  share  of  Bamsoonder,  and 
not  of  those  of  the  other  members  of  the  joint  family,  inasmuch  as 
according  to  the  custom  of  their  family,  properties  acquired  with 
joint  funds  were  joint  property,  and  these  had  been  so  acquired, 
and  that  the  plaintiffs  had  known  nothing  about  the  sales  in 
execution  at  the  time.     In  support  of  their  case  as  to  both 
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1878        estates,  the  plaintiffii  filed  certain  account-books  said  to  contain 
BoDu  Swo   the  family  accounts  kept  at  the  family-house  at  Koredha.  and 
V.         also  separate  account*books  of  Bamsoonder,  from  which  they 
Cbuhdsr  Snr.  professed  to  show  how  the  purchase-money  was  remitted  from 
Koredha  to  Bamsoonder  at  Moorshedabad,  and   they    called 
witnesses  to  prove  the  remittance  of  the  money,  the  entries  in 
the  accounts  and  the  joint  possession   of  the  family ;  they  also 
filed  certain  letters,  alleged  to  have  passed  between  Benoderam 
on  the  one  side,  and  his  son  Bamkristo  and  Bamsoonder  on  the 
other,  relative  to  the  purchase  of  SUahjehanpore,  and  a  patni 
lease  of  a  portion  of  that  estate  to  one  Surusuttee  Dabee,  which, 
though  granted  in  Bamsoonder's  name,  required  her  to  pay  her 
rent  into  the  family-kutcherry  at  Koredha,  and  not  to  Bam- 
soonder at  Khagra. 

The  substance  of  the  defence  on  the  merits  was,  that  the  suit 
was  false  and  fraudulent;  that  the  plaintiffs,  with  full  know- 
ledge, had  allowed  Benoderam  to  claim  the  properties  in  suit  as 
if  his  own  exclusively  to  defeat  creditors ;  and  that  on  the  failure 
of  that  attempt  the  present  false  claim  was  substituted  for  the 
former,  and  that  the  plaintiffs,  who  had  never  advanced  any 
such  claim  before  the  sale  in  execution,  should  not  now  be 
allowed  to  do  so. 

The  material  issues  as  to  Shahjehanpore  were : — 

"  5th. — Can  plaintiffs'  suit  proceed  under  s.  260,  Act  VIII 
of  1859? 

"6/A, — Whether  plaintiffs,  and  the  pro  formd  defendants 
living  jointly,  purchased  the  disputed  mehal,  Shahjehanpore, 
with  joint  funds,  in  the  name  of  Bamsoonder  Sen,  and  held  joint 
possession  thereof;  or  Bamsoonder  Sen  alone  acquired  and 
held  possession  of  it  ?  " 

Those  as  to  Cossipore  were  the  same,  with  the  exception  of 
the  fifth,  which  did  not  arise  as  to  Cossipore. 

On  the  26th  of  February  1867,  the  Principal  Sudder  Ameen 
delivered  separate  judgments  as  to  both  estates,  and  gave  to  the. 
plaintiffs  below  decrees  for  the  shares  sued  for  by  them  with 
costs. 
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The  judgments  were  the  same^  except  as  regards  the  question       1878 
which  was  confined  to  Shahjehanpore.  as  to  the  efiect  of  the  J^^^  ^'"^ 
certificate  given  to  Ramsoonder  Sen,  as  to  which  the  Principal         «• 
Sudder  Ameen  held  that  the  purchase  being  before  the  promuU  Chitiiokb  Sbn, 
gation  of  Act  YIII  of  1859,  the  260th  section  was  not  appli- 
cable. 

As  to  the  main  question  of  fact,  viz.,  whether  the  estates  in  suit 
were  purchased  out  of  joint  funds,  the  Principal  Sudder  Ameen 
held  that  as  the  defendants  did  not  deny  that  the  plaintiffs  were 
members  of  a  joint  Hindu  family,  the  burden  was  on  them  to 
prove  that  Ramsoonder  had  bought  out  of  separate  funds ;  and 
that,  they  having  failed  to  show  this,  the  estates  must  be  con- 
sidered to  be  joint. 

The  High  Court,  on  appeal  from  these  decisions,  on  the  29th 
June  1868,  delivered  one  judgment,  as  to  the  two  estates,  dis- 
missing the  appeals. 

The  material  portion  of  the  judgment,  which  was  delivered  by 
Loch,  J.,  was  as  follows : — 

**  The  qaestioQ  that  we  have  to  determine  is  whether  the  property  in 
suit  was  the  self-acqaired  property  of  Ramsoonder  Sen,  in  which  the 
plaintiffs,  members  of  the  family,  have  no  interest  ;  or  whether  it  was 
purchased  by  the  joint  funds  of  the  family  in  the  name  of  Ramsoonder  ? 
There  are  two  subordioate  questions  which  are  urged  by  the  learned 
Counsel  for  the  appellants :  first,  that  the  evidence  upon  which  the 
Principal  Sudder  Ameen  has  relied,  consisting  of  letters  between 
members  of  the  family,  and  certain  account-books,  is  inadmissible  as 
evidence  against  the  defendants,  appellants ;  and,  second,  that  the 
Eoglish  doctrine  of  acquiescence  is  applicable  to  this  case. 

"  The  defendants,  appellants,  have,  we  think,  sufiiciontly  discharged 
the  onus  that  was  upon  them  of  making  out  a  good  prima  facie  case 
that  the  property  was  the  sole  property  of  Ramsoonder  Sen.  Lot 
Shahjehanpore  was  first  taken  in  patni  in  the  name  of  Ramsoonder.  It 
was  subsequently  purchased  in  the  name  of  Ramsoonder  ;  leases  and 
receipts  for  rent  were  given  in  his  name  ;  and  when  Sreekishen  Sen, 
son  of  Benoderam  Sen,  was  appointed  treasurer  of  the  Collectorate  of 
Moorshedabad,  Ramsoonder  and  Benoderam,  Brojomohan  and  Bissessur 
Sen,  came  forward  as  his  sureties,  and  pledged  certain  properties  as 
belonging  to  each  of  them  exclusively.  Among  these  properties  was 
lot  Cosslpore,  the  subject  of  another  suit  similar  to  the  present,  and 
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1878  Ukea  up  with  this  suit  ia  order  that  the  evideuce  recorded  might  be 
BodbSiho  made  use  of  ia  both  cases  ;  consequeatlj  no  inference  can  be  drawn  from 

DHooBi  ^1^^  ^^^^  ^^  ^^  famiij  haying  some  joint  property,  that  all  property,  in 
CHDSoait  Su  *^®  names  of  the  several  members  of  the  family,  belong  to  the  family. 
It  has  been  further  shewn  to  us  that,  after  Bamsoonder's  death,  Benode- 
ram  applied  to  have  his  name  registered  as  proprietor  of  this  estate  and 
of  Cossipore ;  that  when  this  estate  and  Cossipore  were  advertised  for 
sale  in  satiflfaction  of  the  claims  of  the  judgment-creditors,  Benoderam 
came  forward  and  claimed  this  property  as  exclusively  liis  own,  alleging 
that  he  had  purchased  them  in  the  name  of  Bamsoonder.  Tlie  evidence 
of  the  witnesses  and  of  those  members  of  the  family  who  have  been 
examined  dearly  shows  that,  though  the  family  were  joint  in  food,  and 
at  particular  seasons  of  the  year  lived  together  in  the  family  dwelling- 
house  at  Koredha,  they  also  had  separate  dealings  and  funds  of  their 
own.  Tlie  facts  thus  brought  to  our  attention  render  it  impossible  for 
us  to  look  upon  the  family  as  a  joint  Hindu  family  in  the  ordinaty 
sense  of  the  term, — that  is,  as  a  family  having  all  things  in  common  ;  all 
acquisitions  being  made  from  the  joint  funds  of  the  family  ;  and  all 
members  being  entitled  to  share  in  the  benefits  of  any  property  held  in 
the  name  of  any  member  of  the  family.  It  is  clear  to  us  from  the 
evidence  that,  while  the  family  have  some  ancestral  property  in  joint 
possession,  some  of  the  members  of  the  family  acquired  separate  pro- 
perty from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  It  is  obvious  how  Bam- 
soonder obtained  a  separate  fund  of  his  own.  He  held  the  post  of 
treasurer  to  the  Nawab  Nazim,  and  in  that  capacity  had  all  opportunity 
of  making  money  to  which  the  members  of  the  family  could  have  no 
possible  right,  so  that  in  this  case  the  ordinary  presumption  does  not 
arise  that,  when  a  Hindu  family  is  joint,  all  property  in  the  names  of 
any  members  of  the  family  is  joint  property." 

The  learned  Judge  then  proceeded  to  coTnment  at  consider- 
able length  on  the  evidence.  He  was  of  opinion  that  the  letters 
were  not  admissible  as  against  the  defendants,  and  that  the 
accounts  were  unsatisfactory,  but  he  considered  that  the  oral 
evidence  proved  the  estates  to  have  been  joint  family  property ; 
and  he  concluded  : — 

**  On  the  whole,  therefore,  I  think  that  the  finding  come  to  by  the 
Principal  Sudder  Ameen,  that  these  properties  of  Shahjehanpore  and 
Cossipore  are  family  property,  and  that  they  did  not  belong  to  Bam- 
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soonder  Sen  ezelasivelyi  and  that  the  auction-parcbaser  lias  boaght  the         187S 
rights  and  interests  of  Ramsoonder  Sen  in  these  properties,  and  nothing     Bodh  Sino 
more,  is  a  correct  one,  and  under  this  view  of  the  case,  I  would  confirm  9. 

the  order  of  the  Court  below  and  dismiss  the  appeal  with  costs."  ChuitdbsSbn. 

The  defendants  appealed  from  this  decision  to  Her  Majesty  in 
Council. 

Mr.  Leith,  Q.C.,  and  Mr.  Doyne  for  the  appellantfit. — The 
Principal  Sudder  Ameen  was  wrong  in  not  applying  s.  260  of 
Act  YIII  of  1859  to  the  case.  The  purchase  of  Shahjehan- 
pore  was  three  days  after  the  1st  July  1859^  the  day  on  which 
the  Act  came  into  operation  ;  s.  387.     The  High  Court  having  ^ 

held  that  the  appellants  had  made  out  a  primd  facie  case, 
and  that  the  account-books  produced  by  the  plaintiffs  did  not 
support  their  contentions,  erred  in  relying  upon  the  oral 
evidence.  The  whole  family  stood  by  and  allowed  the  pro- 
perty to  be  considered  as  the  separate  estate  of  iRamsoonder. 
Benoderam^  the  manager  of  the  joint  family,  on  Bamsoou'- 
der's  death,  claimed  the  property  as  his  own,  and  another 
member  of  the  family,  Ramchunder,  admitted  it.  Then  at  the 
time  of  the  attachment,  Benoderam,  the  manager,  never  set  up 
the  claim  of  the  joint  family.  The  appellants  are  allowed  to 
buy  for  a  very  large  price  this  property,  and  the  manager  of 
the  family  having  then  set  up  a  false  case,  which  the  family 
must  have  known  of,  the  joint  family  is  clearly  estopped  from 
now  setting  up  a  different  case.  But  even  if  there  were  no 
estoppel,  their  conduct  is  a  bar  to  their  obtaining  relief  in  the 
suit — Story's  Eq.  Jur.,  ss.  384 — 390.  If  these  estates  were 
joint  property,  were  not  the  debts  those  of  the  joint  family ; 
and  if  so  how  can  the  plaintiffs  now  set  aside  the  sales  ?  The 
appellants  have  been  misled  by  Benoderam's  fraud,  and  this 
property,  if  recovered,  will  go  to  the  joint  family,  and  Benode- 
ram will  receive  a  benefit. 

Mr.  Cdwie,  Q.C.,  and  Mr.  Cutler  for  the  respondents. — The 
judgment  is  clearly  right ;  indeed,  the  High  Court  might  have 
gone  further  and  have  properly  given  effect  to  the  letters  and 
accounts.     The  correspondence  between  members  of  the  family 
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1878        and  Bamaoonder  would  be  evidence  as  against  the    purchasers 
BoDH  Sivo    of  Ramsoonder's  interest.     The  lower  Courts  have  airreed  in  the 

DOODHOORIA  ^ 

9.  facts.  '" 

QuHBtH 

nr.     'pijgjj  Lordships  gave  the  following  judgment : — 

On  the  21st  of  November  1864,  the  appellants  became  the 
purchasers,  at  an  execution  sale,  of  the  right,  title,  and  interest 
of  one  Ramsoonder  Sen  in  two  distinct  estates,  viz,,  Shahjehan- 
pore  and  Cossipore.  Both  had  been  attached  by  one  Inder- 
chunder  Doogur  in  execution  of  a  decree  which  he  had  obtained 
against  the  representatives  of  Ramsoonder  in  a  suit  commenced 
«  against  that  person  in  his  lifetime  for  what  is  admitted  to  have 

been  his  separate  debt.  The  price  paid  by  the  appellants 
would  have  been  adequate  if  the  judgment-debtor  had  been  the 
sole  owner  of  the  properties  purchased.  In  August  1865,  the 
respondents,  representing  themselves  to  be  the  persons  who 
jointly  with  the  sons  of  Ramsoonder,  his  brother  Ramchunder, 
and  one  Benoderam  Sen,  constituted  a  joint  and  undivided 
Hindu  family,  and  alleging  that  the  properties  so  purchased 
formed  part  of  the  joint  estate  of  that  family,  brought  the  suits 
out  of  which  this  appeal  has  arisen,  in  order  to  recover  both 
estates,  minus  the  assumed  shares  of  Benoderam,  Ramsoonder, 
and  Ramchunder  therein;  and  the  .first  question  for  their 
Lordships'  determination  is,  whether  there  are  sufficient  grounds 
for  disturbing  the  conclusion  to  which  both  the  Indian  Courts 
have  come,  viz.,  that  the  properties  in  dispute  were,  in  fact, 
part  of  the  joint  family  estate. 

It  is  not  disputed  that  Ramsoonder  was  a  member  of  this  joint 
and  undivided  family.  The  status,  however,  of  the  family  was 
peculiar.  Mr.  Justice  Loch  says  (and  neither  party  has  disputed 
the  accuracy  of  the  description) : — '*  The  evidence  of  the  witnesses, 
and  of  those  members  of  the  family  who  have  been  examined, 
clearly  shows  that,  though  the  family  were  joint  in  food,  and  at 
particular  seasons  of  the  year  lived  together  in  the  family 
dwelling-house  at  Koredha,  they  also  had  separate  dealings  and 
funds  of  their  own.  The  facts  thus  brought  to  our  attention 
render  it  impossible  for  us  to  look  upon  the  family  as  a  joint 
Hindu  family  in  the  ordinary  sense  of  the  term, — that  is,  as  a 
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family  haviug  all  things  in  common,  all  acquisitions  being  made  1873 
from  the  joint  funds  of  the  family,  and  all  members  being  entitled  j^*^*^"  ^^^® 
to  share  in  the  benefits  of  any  property  held  in  the  name  of  any '  «•• 
member  of  the  family.  It  is  clear  to  us  from  the  evidence  that,  Chunder  sek. 
while  the  family  have  some  ancestral  property  in  joint  possession, 
some  of  the  members  of  the  family  acquired  separate  property 
from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.''  Such  a  state  of 
things  may,in  their  Lordships' judgment,  be  fairly  held  to  weaken, 
if  not  altogether  to  rebut,  the  ordinary  presumption  of  Hindu 
law  as  to  property  in  the  name  of  one  member  of  a  joint  family; 
and  to  throw  upon  those  who  claim  as  joint  property  that  of 
which  they  have  allowed  their  coparcener,  trading  and  incurring 
liabilities  on  his  separate  account,  to  appear  to  be  the  sole  owner, 
the  obligation  of  establishing  their  title  by  clear  and  cogent 
evidence.  There  can  be  no  doubt  that,  if  the  evidence  adduced 
by  the  respondents,  the  plaintiffs  in  the  suit,  be  believed,  there 
is  enough  to  prove  their  case.  And  both  of  the  Indian  Courts 
have  found  in  their  favor.  The  two  Courts  have,  however, 
differed  considerably  in  their  appreciation  of  pitrts  of  the 
evidence ;  and  the  decision  of  the  High  Court  is  based  upon 
narrower  grounds  than  that  of  the  Principal  Sudder  Ameen. 

The  following  are  undisputed  facts  concerning  the  two 
estates: — Shahjehanpore,  or  at  least  that  portion  of  it  whiclli 
is  in  question  in  this  suit,  was  the  zemindari  of  one  Raja 
Sooijonarain  Sing.  At  various  dates  before  1859  he  had  granted 
a  patni  of  part,  and  several  ijaras  of  other  pdrts,  of  this 
estate  in  the  name  of  Kamsoonder,  and  had  assigned  the  rents 
reserved  by  these  ijaras,  by  way  of  security  for  certain  advances 
ostensibly  made  to  him  by  other  members  of  Ramsoonder's  family. 
On  the  4th  of  July  1859,  the  zemindari,  which  has  been 
attached  at  the  suit  of  other  creditors,  was  put  up  for  sale,  and 
was  knocked  down  to  Bamsoonder  as  the  highest  bidder.  He 
was  afterwards  put  into  possession  of  it,  and  from  that  time 
until  the  date  of  his  death,  his  name  stood  in  the  Collector's 
register  as  that  of  the  sole  registered  proprietor.  It  has  been 
adnodtted  at  the  bar  that  there  is  no  question  in  this  suit  touch* 
ing  the   pafni   or    other   interests    acquired    in  the  name  of 

43 
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■   1878        Ramsoonder  before  this  execution  sale.     The  only  question  is, 
BoDH  Si»o    whether  the  zemindari  interest,  which  was  then  sold,  became, 

DooDHooniA  ^  '  ' 

V.  by  yirtue  of  that  sale,  the  separate  property  of  Ramsoonder,  or 

CnuHDXR  Sbv.  part  of  the  joint  property  of  the  family. 

Of  Cossipore,  a  four  annas  share  belonged  to  one  Kissoreemonee 
Dossee,  the  remaining  twelve  annas  standing  in  the  name  of 
Shibram  Dey,  who  has  been  called  as  a  witness  in  the  cause. 
In  1855  the  four  annas  share  was  purchased  in  the  sole  name  of 
Ramsoonder  Sen,  and  on  his  petition  his  name  was  substituted 
for  that  of  the  vendor  as  the  proprietor  of  this  share  in  the 
Collector's  book.     In   April   1856,  the     interest    of   Shibram 

Dey   was,  on  the  suggestion  that  it  had   been  purchased  by 

• 

Ramsoonder,  also  transferred  into  his  name,  and  he  was  thence- 
forward, until  the  time  of  his  death,  the  sole  registered  proprie- 
tor of  the  whole  property. 

Ramsoonder  died  in  December  1862,  pending  the  suit  ia 
which  the  execution,  which  is  the  foundation  of  the  appellants' 
title,  issued,  but  before  judgment  had  been  recovered  therein. 
He  left  as  his  heirs  two  infant  sons,  and,  on  the  15th  of  January 
1863,  his  brother,  Ramchunder,  obtained  a  certificate  of  adminis- 
tration under  Acts  XL  of  1858  and  XXVII  of  1860,  empower- 
ing him  to  manage  the  estate  of  the  deceased.  In  his  appli- 
cation for  this  certificate,  Ramchunder  had  stated  that  hia 
brother's  property  in  debts,  zemindari,  trade,  cash,  and 
Company's  paper,  was  worth  afcout  Rs.  50,000.  On  the 
same  15th  of  January,  Benoderam  Sen,  the  eldest  member,  and 
manager  of  the  joint  family,  presented  two  petitions  to  the 
Collector  of  Zilla  Moorshedabad,  praying  in  the  one  that 
Shahjehanpore,  in  the  other  that  Cossipore,  might  be  transfer- 
.  red  into  his  name,  on  the  allegation  that  each  had  been 
purchased  by  him  in  the  name  of  Ramsoonder,  and  therefore 
that  he  was  the  true  owner  thereof.  In  February  1863,  Ram- 
chunder, as  manager 'of  Ramsoonder's  estate,  filed  petitions 
admitting  the  title  of  Benoderam,  and,  on  the  26th  of  May 
1863,  orders  were  made  that  the  name  of  Benoderam  should  be 
recorded  instead  of  that  of  Ramsoonder  as  that  of  the  proprietor 
of  both  estates. 

In  June  1863,  judgment  was  recovered  against  the  estate  of 
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Ramaoonder    in    the     suit     of     Indercliunder    Dooo^ur.    and        i^7.«i 
both  estates  were  afterwards  attached  as  part  of  the  property  of    Bodh  Sino 

*  1  .  DOODHOORIA 

the  judgment-debtor.     It  follows^  from  what  has    been   just         v. 
stated^  that    both^  when  so  attached^    stood  in  the  name  of  CuujndkuSum. 
Benoderam. 

Thereupon  Benoderam  came  in  to  set  aside  the  attachments. 
His  claims  were  dealt  with  separately  according  to  the  provisions 
of  the  246th  section  of  the  Code  of  Civil  Procedure.  In  each 
case  he  <^aimed  to  be  the  sole  proprietor  of  the  whole  estate, 
andj  as  such^  entitled  to  have  the  attachment  removed.  Both 
claims  were  dismissed  by  separate  orders,  dated  the  20th  of  * 
September  1864,  which  directed  the  property  claimed  to  be 
sold.  The  usual  proclamations  of  sale  were  made  oh  the  23rd 
of  September,  and  the  execution  sale  took  place  on  the  2l8t  of 
November  1864. 

It  may  be  well,  before  considering  the  grounds  upon  which 
the  two  Indian  Courts  have  held  the  estates  in  question  to  be 
the  property  of  the  joint  family,  to  dispose  of  a  point  taken 
by  the  appellants,  which  applies  only  to  Shahjehanpore.  The 
appellants  contend  that,  whatever  be  the  weight  of  the  evidence 
as  to  the  real  nature  of  the  purchase,  the  title  of  Bamsoonder 
to  this  estate  as  his  separate  property  must  prevail,  by  reason 
of  bis  having^  purchase^  it  at  an  execution  sale  held  after  Act 
VIII  of  1859  (the  Code  of  Civil  Procedure)  had  come  into 
operation,  and  by  force  of  the  260th  section  of  that  Statute, 
which  provides  that  ^^  any  suit  brought  against  the  certified 
purchaser  on  the  ground  that  the  purchase  was  made  on  behalf 
of  another  person,  not  the  certified  purchaser,  though  by  agree- 
ment the  name  of  the  certified  purchaser  was  used,  shall  be 
dismissed  with  costs."  Their  Lordships  will  not  inquire  whether 
there  is  sufficient  proof  that  Ramsoonder,  who  purchased  at  an 
auction-sale  held  a  few  days  after  the  Act  came  into  operation, 
did  obtain  a  certificate  under  the  Act,  or  of  its  terms,  if  he  did 
obtain  one ;  because,  assuming  him  to  have  been  the  certified 
purchaser  within  the  meaning  of  the  Act,  they  are  of  opinion 
that  the  provisions  of  the  section  do  not  apply  to  such  a  case  as 
the  present.  They  were  designed  to  check  the  practice  of 
making    what    are   known   as  benami  purchases  at  execution 
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1873        sales^ — ue.,  tranaactioDs  in  which  A  secretly  purchases  on  his 

BoDH  ^ixo    o^n  account  in  the  name  of  B.     Their  Lordships  think  ihat 

«•  they  cannot  be  taken  to  affect  the  rights  of  members  of  a  joint 

Chdmdkic  Sbh.  Hindu  family,  who  by  the  operation  of  law,  and  not  by  virtae 

of  any  private  agreement  or  understanding,  are  entitled  to  treat 

as  part  of  their  common  property  an  acquisition,  howsoever 

made,  by  a  member  of  the  family  in  his  sole  name,  if  made  by 

the  use  of  the  family  funds. 

It  need  hardly  be  observed  that,  on  the  trial  of  the^ssne  now 
under  consideration,  the  principal  fact  to  be  ascertained  was  the 
source  from  which  the  purchase*money  of  the  property  in  qnes* 
tion  was  derived^ — i.e.,  whether  it  came  from  the  common  family 
chest  at  Kbredha  in  Beerbhoom,  or  from  the  separate  funds  of 
Ramsoonder    employed    by    him    in   carrying  on  his  business, 
admitted  to  be  separate,  at  Khagra,  near  Moorshedabad.     The 
evidence  adduced  by  the  respondents  in  support  of  their  claim 
consisted  mainly  of  a  large  body  of  oral  testimony ;  of  certain 
books  and  accounts  kept  at  the  family-house  at  Koredha,  being 
part  of  the  joint  family  accounts ;   of  the  separate  books  and 
accounts  of  Ramsoonder  kept  at  Khagra  ;  and  of  letters  purport- 
ing to  be  letters  which  had  passed  between  him  and  Ramkristo, 
the  son  of  Benoderam,  being  together  at  Khagra,  on  the  one  side, 
and    Benoderam    residing    at    Kored]^a  on   the    other.     The 
Principal  Sudder  Ameen   treating  the  Irhole  of  this  evidence, 
whether  oral  or  documentary,  as  trustworthy,  came  to  the  conclu- 
sion that  the  plaintiffs  had  established  their  case.     The  Judges 
of  the  High  Court  appear  to  have  considered  that  the  letters  on 
which    the    Principal    Sudder    Ameen    had    relied    were    not 
admissible  in  evidence  against  the  defendants,  the  appellants ; 
to  have  found  reasons  for  discrediting  the  accounts  ;  but  to  have 
held  that,  nevertheless,  the  finding  of  the  Lower  Court  was 
capable  of  being  supported  upon  the  oral  testimony  viewed  by 
the  light  cast  upon  it  by  the  conduct  of  the  parties. 

If  it  were  clear  that  the  Judges  of  the  High  Court  were  right 
in  rejecting  the  letters,  and  in  treating  the  accounts  as  untrust- 
worthy, the  correctness  of  their  finding  would  no  doubt  have  to 
be  determined  by  the  sufficiency  of  the  grounds  on  which  they 
liave  rested  it.     Even  ip  that  case   their  Lordships,  though 
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unable  to   adopt  the  inference  which  the  learned  Judges  have         ^^^ 
drawn  from  the  condact  of  Kamchunder  and  Benoderam.   or  ^i>"  ^"o 

DOODHOOBIA 

altogether  to  concur  in  other  parts  of  their  reasoning,  would  ». 

have  felt  great  difficulty  in  disturbing  their  finding,  inasmuch  as  Chumdkk  Sksc. 
both  Courts  are  agreed  as  to  the  credibility  of  the  plaintiffs'  wit- 
nesses. Their  Lordships,  however,  are  of  opinion  that  the 
letters,  if  proved  as  the  Principal  Sudder  Ameen  has  found  them 
to  have  been,  were  clearly  admissible  in  evidence  against  the 
appellants  who  claim  under  Ramch  under. 

It  was  said  that  the  Judges  of  the  High  Court  have  treated 
these  letters  as  not  duly  proved.  But  it  appears  to  their  Lord- 
ships that  those  learned  Judges,  thinking  that  the  documents 
would  not,  if  proved,  be  admissible  against  the  appellants, 
never  addressed  their  minds  to  the  sufficiency  of  the  proof. 
The  judgment  on  that  point  of  the  Principal  Sudder  Ameen, 
a  native  Judge,  dealing  with  letters  in  the  native  character,  and 
purporting  to  have  passed  between  Natives,  is,  in  their  Lord- 
ships' opinion,  of  very  great  weight  The  letters,  moreover, 
afford  internal  evidence  that  they  have  not  been  concocted  for 
the  purposes  of  this  suit.  And  since  those  with  which  Kam- 
chunder  has  been  directly  connected,  by  proof  of  handwriting 
or  otherwise,  clearly  show  that  he  and  Bamkristo  were  acting 
jointly  on  behalf  of  th^  family  in  the  purchase  of  Shahjehan- 
pore,  the  letters  of  Kamkristo  written  in  the  course  of  the  same 
transaction  seems  to  be  also  admissible;  and  the  whole 
correspondence  affords  the  strongest  confirmation  of  the  state- 
ments made  by  the  plaintiffs'  witnesses. 

Again,  their  Lordships  are  not  satisfied  that  the  objection 
taken  by  the  Judges  of  the  High  Court  to  the  accouiits 
are  such  as  ought  to  deprive  them  of  the  credit  which  the* 
Principal  Sudder  Ameen  (possibly  a  more  competent  judge 
of  native  books  of  account  than  any  European  can  be)  gave 
to  them.  A  distinction  is  no  doubt  to  be  taken  between  those 
accounts.  The  family  accounts,  taken  by  themselves,  are 
admissible  only  as  corroborative  evidence.  But  the  private 
accounts  of  Bamsoonder,  produced  by  his  brother  from  the  \ 
Ehagra  kothi,  may,  if  genuine,  be  direct  evidence,  in  the 
nature    of   admissions    on    his    part    against    the    appellants. 
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1878        There  are  entries  in   the   latter  which   etronglj  support  the 
BoDK  SiMo    plaintiflb'  title.    And  these  are  not  open  to  some  of  the  objeo- 

DOODHOORIA    *  111         TT»     I        #-1  1       \-  •!  • 

V.  tions  taken  by  the  High  Court  to  the  family  accounts ;  parti- 
Chumdkb  Skn.  cularly  to  one  which  their  Lordships  may  observe  they  do  not 
consider  to  be  by  any  means  conclusive,  viz,y  one  to  the  effect 
that  the  last  mentioned  accounts,  or  some  of  them,  were  pro* 
duced  by  Benoderam  in  support  of  his  claims  to  the  sole  owner- 
ship of  the  estates.  Ramsoonder's  grant  to  Surusutte^  Dabee 
also  affords  some  corroboration  of  the  plaintiffs'  case  as  to  Shah- 
jehanpore. 

Regarding  Cossipore,  it  may  be  observed  that  although  much 
of  the  plaintiffs'  documentary  evidence,  and  in  particular  the 
letters,  have  no  bearing  on  the  claim  to  this  estate,  the  direct 
evidence  of  its  having  been  acquired  as  part  of  the  joint  family 
property  is  stronger  than  that  relating  to  Shahjefaanpore. 
Shibram  Dey,  who  has  been  treated  by  both  Courts  as  a 
witness  deserving  of  credit,  has  distinctly  sworn  that  the  twelve 
annas  share  in  this  estate,  which  once  stood  in  his  name,  was 
purchased  in  his  name  with  the  family  funds,  and  on  account 
of  the  family;  and  that  no  consideration  passed  when  it  was 
transferred  from  his  name  into  that  of  Bamsoonder.  The  High 
Court  has  found  that,  before  this  benami  purchase,  the  family 
was  interested  as  patnidars  in  this  estate ;  and  every  probabi- 
lity is,  therefore,  in  favor  of  the  conclusion  that  the  direct 
evidence  given  to  prove  that  the  purchase  of  the  other  four  annas 
share  in  the  estate  was  also  a  family  transaction,  is  true. 

Their  Lordships  are  of  opinion  that  the  evidence  so  given  on 
the  part  of  the  plaintiffs  is  too  strong  to  be  outweighed  by  the 
inferences  to  be  drawn  from  the  conduct  of  Benoderam  and 
TRamsoonder  in  the  matter  of  the  claims  advanced  by  the  former, 
or  from  the  conduct  of  the  family  in  allowing  Ramsoonder, 
on  the  occasion  of  giving  security  to  the  Collector,  to  state  that 
these  properties  belonged  to  himself  without  co-sharers.  Their 
Lordships  will  afterwards  consider  how  far  the  representations 
involved  in  these  last-mentioned  transactions  (if  false)  affect 
the  right  of  the  plaintiffs  to  succeed  in  this  suit.  In  determin- 
ing whether,  in  point  of  fact,  the  property  was  joint  or  separate, 
they  can  only  be  treated  as  in  the  nature  of  admissions  incon* 
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sistent  ^ith  the  title  now  asserted ;  and,  viewed  in  that  light,        ^^^ 
they  do  not  seem  to  their  Lordships  materially  to  impair  the  i^IJ^D^oinfA 
strength  of  the  case  made  by  the  plaintiffs.  _  ^• 

^  ./  r  ^  GUNBSH 

On  the  whole,  then,  their  Lordships,  after  full  consideration  Chun okkSkk. 
of  the  arguments  for  the  appellants,  and  notwithstanding  the 
omission  to  call  or  account  for  Bamkristo,  have  come  to  the 
conclusion  that  the  finding  of  the  two  Indian  Courts,  to  the 
effect  that  both  estates  were  purchased  with  joint,  family  funds, 
and  became  joint  family  property,  ought  to  be  affirmed. 

If  this  be  so,  the  next  question  to  be  'considered  is,  whether 
the  plaintiffs  have  forfeited  their  right  to  assert  their  title 
against  the  appellants  by  reason  of  their  own  conduct,  or  the 
acts  of  any  of  those  with  whom  tliey  are  connected  ? 

Those  who  set  up  such  a  defence  are  bound  to  show  clearly 
both  the  facts  on  which  it  is  founded,  and  that  the  legal  conse- 
quences on  which  they  insist  necessarily  flow  from  those  facts. 
In  the  course  of  the  argument  there  was  some  want  of  precision 
upon  this  point. 

The  mere  fact  that  Kamsoonder,  when  trading  on  his  separate 
account,  was  permitted  by  the  family  to  appear  to  the  world  as 
the  sole  owner  of  the  estates,  and  so,  perhaps,  to  obtain  a 
fictitious  credit,  can  be  no  foundation  for  such  a  defence.  It 
may  be  an  unfortunate  consequence  of  the  Hindu  law  touching 
the  joint  and  separate  property  of  members  of  an  undivided 
family,  but  it  is  one  of  which  all  who  deal  with  a  Hindu  trader 
must  take  their  chance.  Nor  can  greater  effect  be  given  to 
the  misrepresentation  made  by  Kamsoonder,  probably  with  the 
concurrence  of  the  adult  members  of  his  family,  when  he  gave 
security  to  the  Collector.  Such  a  misrepresentation  might 
possibly  have  been  used  as  an  estoppel  against  the  family,  had 
any  question  in  respect  of  the  security  arisen  between  them  and 
the  Collector.  But  it  has  no  bearing  upon  the  present  suit 
except  as  an*  admission,  in  which  light  it  has  been  already  con- 
sidered, or  as  an  instance  of  tortuous  dealing,  which  affects  the 
general  credit  due  to  the  plaintiffs.  It  was  not  upon  the  faith 
of  that  representation  that  the  appellant  purchased. 

The  foundation,  therefore,  of  the  defence  is  to  be  found,  if 
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^<»73        anywhere,  iu  the  acts  done  after  Ramsoonder's  death,  and  before 
BoDM  siNo    the  sale. 

DOODHOORIA 

^  «•  The  first  of  these  was  the  transfer  of  the  estates  into  the  sole 

CHuaDKuSKif.  name  of  Benoderam,  on  his  application,  and  with  the  consent  of 
Kamchunder.     Their  Lordships  think  it  desirable,  before  consi- 
dering its  effect,  to  state  their  view  of  the  nature  of  this  trans- 
action.    They  cannot  but  regard  it  as  a  contrivance,  between 
Benoderam  and  Bamsoonder,  at  least,  to  put  the  estates  beyond 
the  reach  of  Bamsoonder *s  creditors,  and  therefore  fraudulent 
as  against  those  creditors.     They  do  not  impute  to  Benoderam 
or  to  Bamchunder  any  intention  to  defraud  either  the  children 
of  Bamsoonder  or  any  other  member  of  the  joint  family.    But 
Bamsoonder  was  known  to  have  died  indebted;   judgments 
against  his  estate,  if  not  actually  recovered,  were  imminent, 
and  the  only  practicable  mode  of  putting  these  properties  wholly 
beyond  the  reach  of  his  creditors  was  by  treating  them  not  as 
family  property  in  which  he  would  have  a  seisable  interest  but 
as  the  property  of  Benoderam  alone.     In  furtherance  of  this 
scheme,  Benoderam,  when  the  estates  were  attached,  filed  his 
claims.     If  those  claims  had  been  successful,  the  attachment 
would  have  been  removed,  and  this  execution  altogether  defeated. 
If,  on  the  other  hand,  a  claim  had  been  made,  according  to  the 
truth,  on  the  ground  that  the  estates  were  joint  family  property, 
the  execution  must  have  gone  on,  though  witli  notice  to  all  con- 
cerned that  such  a  claim  had  been  made.     The  dismissal  of 
Benoderam's  claims  became  final  by  his  failure  to  bring  a  suit  to 
establish  his  alleged  rights  within  one  year  from  the  date  of  the 
orders.     But  the  orders  themselves  do  not  state  the  precise 
grounds  of  dismissal ;  and  though  they  negative  the  title  set  up 
by  Benoderam,  they  in  no  way  affirm  that  Bamsoonder  was  the 
sole  owner  of  the  properties.     And  the  depositions  of  the  three 
witnesses  from  page  412  to  416  of  the  record,  show  pretty 
clearly  that  the  case  made  by  the  decree-holders  in  resisting 
Benoderam's  claim  to  Shahjehanpore  was  rather  that  the  estate 
was  family  property  in  which  Bamsoonder  had  an  interest  as 
coparcener,  than  that  it  belonged  to  him  alone. 

How  then  do  these  proceedings  affect  the  right  of  the  plaint- 
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iffs  to  assert  i^aiiist  the  appellants  the  title  to  the  estates        i873 
which  they  have  been  shown  to  possess  ?     They  might  be  estop-  jSJJ^oobia 
ped^  if  it  were  shown  that  they  had  represented  Bamsoonder  to  ^- 

be  the  sole  owner  of  the  estates ;   and  that  the  appellants  had  ChusdisbSbv. 
purchased  on  the  faith  of  that  representation.    But  it  is  impos- 
sible from  the  proceedings  in  qaestion  to  extract  any  such  mis- 
representation ;  even  if  the  plaintiffs  on  the  record  are  to  be 
held  to  be  bound  by  every  act  and  statement  of  Benoderam. 

Again^  is  their  right  affected  because^  when  Benoderam  put 
forward  a  false  claim^  they  did  not  formally  prefer  the  true  one  ? 
There  is  nothing  in  the  Code  of  Procedure  which  made  it  imper- 
ative on  them  to  do  this ;  the  claim,  if  made,  could  not  have 
stopped  the  execution  sale  altogether. 

The  highest  ground  on  which  the  appellants  can  put  their 
case  is,  that  Benoderam  misled  them  by  his  fraudulent  attempt 
to  defeat  the  execution ;  and  that  the  whole  family  is  bound  by 
his  acts.  It  is  not  necessary  to  decide  how  far  Benoderam  and 
Bamckunder,  who  are  not  parties  to  this  suit,  might  be  affected 
individually  by  these  proceedings,  if  they  were  suing  to  recover 
their  respective  shares.  On  the  present  record  it  must  be  held 
that  their  shares  have  passed  to,  and  are  now  vested  in,  the 
appellants.  Their  Lordships  have  felt  some  doubt  whether  the 
respondents,  suing  as  members  of  a  Hindu  family,  still  joint 
and  undivided,  for  property  which,  if  recovered,  wilt  presum- 
ably again  fall  into  the  common  stock  of  that  family,  might 
not  have  been  shown  to  be  bound  by  the  acts  of  Benode- 
ram, whether  of  omission  or  commission,  and  responsible  for  the 
consequences  of  them.  But  they  are  of  opinion  tliat  a  defence, 
intended  to  be  founded  on  such  a  joint  responsibility,  should  be 
far  more  clearly  pleaded  and  proved  than  it  has  been  in  this 
case.  How  far  the  plaintiffs  on  the  record  have  been  parties 
to,  or  are  affected  in  law  by  Benoderam's  proceedings, 
and  to  what  extent,  if  at  all,  the  appellants  were  misled  by 
those  proceedings,  are  questions  which  have  never  been  fairly 
raised  or  tried  in  the  Courts  below.  This  was  so  found,  and  as 
their  Lordships  think,  correctly  found,  by  the  Principal  Sudder 
Ameen. 

Their  Lordships  arb,  therefore,  of  opinion  that  the  second 
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BoDH  SiNo    answer  to  the  suit,  and  they  must  humbly  advise  Her  Majesty 

BOODHOOUXA  '  ^  ... 

V.  to  affirm  the  decrees  under  appeal,  and  to  dismiss  this  appeal 

CflUAosB  Sbx.  with  costs  (1). 

Appeal  dismissed. 

Agents  for  appellants :  Messrs.  James  and  John  Hopgood. 

Agents  for  respondents :  Messrs.  Barrow  and  Barton. 


APPELLATE  CIVIL. 


Before  Mr,  JtuHce  Phear  and  Mr,  Justice  Ainslie. 

1873  BHOLANATH  MAHTA  and  arotheb  (Plaiittiffs)  v.  AJOODHIA 

May  14.  ^  PERSAD  SOOKUL  and  othebs  (Dbfendants).* 


Hindu  Law — Separate  Acquisition'-^Presumption — Joint  Family. 

The  presumption  of  Hinda  law  that  any  property  acquired  during  the  time 
./  a  Hindu  family  remains  joint  belongs  to  all  the  members  of  the  joint  family, 
does  not  take  away  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recover  a 
share  of  the  property  of  proving  his  case ;  it  merely  aids  him  in  proving  it. 
Such  presumption  is  liable  to  be  rebutted  by  means  other  than  inquiring 
as  to  the  source  from  which  the  purchase-money  of  the  property  was  derived. 
That  criterion,  though  the  most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in  the  name 
of  one  member  only,  that  after  the  purchase  the  members  separated,  and  each 
member  carried  on  business  separately,  and  that  the  property  was  thence- 
forward in  the  exclusive  possession,  and  used  for  the  business)  of  the 
member  in  whose  name  it  had  been  purchased,  is  evidence  sufficient  to  rebut 
the  presumption  that  the  property  was  joint. 

This  was  &  suit^  brought  by  Bholanath  Mafata  and  Likhowri 
LallMahta^  against  Ajoodhia  Persad  Sookal  and  others^  described 

.    *  Regular  Appeal,  No.  191  of  1871,  from  a  decree  of  the  Additional  Judge 
of  Tirhoot,  dated  the  15th  March  1872. 

(1)  See  next  case. 
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in  the  plaint  as  defendants  first  party,  Shewrunlall  Mahta  and        1873 


others,  described  as  defendants  second  party,  and  Thakoor  Persad   Bhoiahath 
Mahta,  described  as  defendant  third  party,  for  recovery  of  posses-  o. 

sion  of  two-thirds  of  an  eight-anna  share  out  of  the  entire  sixteen  Pbrsad 
annas  share  of  a  saltpetre  godown  in  Mauza  Mittonpore, 
Pergunna  Bisara.  The  plaint  stated  that  Sheeb  Newaz 
Mahta,  father  of  the  defendants  second  party>  and  Brijiall 
Mahta,  father  of  the  plaintiffs  and  of  the  defendant  third  party, 
were  two  uterine  brothers,  living  in  commensality  ;  that  after 
tiie  deaths  of  the  plaintiffs'  father  and  the  father  of  the  defendants 
second  party,  the  plaintiffs  and  the  defendants,  second  and  third 
party,  all  along  lived  in  commensality  and  in  one  and  the  same 
house  as  before ;  that  the  disputed  property,  as  also  other  pro- 
perties, moveable  and  immoveable,  continued  to  be  acquired 
while  the  family  remained  joint ;  that,  accordingly,  each  of  them 
held  the  saltpetre  godown  and  houses  situate  in  Eusba  Mozuffer- 
pore  and  Mahadeo  Dutt,  and  mauzas,  villages,  gardens,  &c.,  and 
appropriated  the  proceeds  thereof  j  ointly ;  and  therefore,  out  of  the 
joint  property  acquired  in  a  state  of  coparcenary,  eight  annas  are 
the  share  of  the  heirs  of  Sheeb  Newaz  Ma^hta,  and  the  other  eight 
annas^are  the  share  of  the  heirs  of  Brijiall  Mahta;  that  each  of 
them  all  along  continued  in  possession  of  his  respective  share ;  that, 
notwithstanding  this,  the  defendants  first  party  forcibly  and  ille- 
gally ousted  the  plaintiffs,  on  the  18th  February  1871,  from  the 
property  in  dispute,  which  had  been  sold  by  auction,  on  account  of 
a  personal  debt  of  Shewrunlall  Mahta,  in  execution  of  a  decree 
of  Mr.  Lingham,  on  the  ground  of  auction-purchase  of  the 
exclusive  right  of  the  said  Shewrunlall  Mahta,  one  of  the  sons 
of  Sheeb  Newaz  Mahta ;  and  that  the  right  of  the  plaintiffs 
could  not  be  sold  for  the  debt  of  Shewrunlall. 

The  defence  set  up  was,  that  the  property  in  dispute  was  the 
self-acquired  property  of  Shewrunlall ;  that  the  plaintiff  had 
never  been  in  possession  thereof;  and  that  the  purchase  by 
Ajoodhia  Persad  was  made  in  good  faith. 

The  Officiating  Additional  Judge  of  Tirhoot  raised,  inter  alia-y 
the  following  issue  : — 

^^  1.  Does  the  property  belong  to  Shewrunlall  alone,  or  does- 
he  hold  it  jointly  with  the  plaintiffs?" 
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Bholanatb  iffg  to  prove  iheir  right  and  title  to  the  property ;  that,  of  tiie 

9,         five  witnesses,  who  had  been  cited  by  the  plaintiffs,  two  only,  by 

PKttSAD     name  Teluck  Tewary  and  Sobah  Boy,  deposed  from  their  personal 

ttOOKUL. 


knowledge  that  the  godown  was  ijmali ;  that  Sobah  Boy 
a  piada  in  the  plaintiffs'  employ  on  Bs.  3  per  mensem,  and  hia 
statement  alone,  unsupported  by  proof,  was  insufficient;  that 
the  evidence  of  Teluck  Tewary  was  full  of  discrepancies,  and 
therefore  untrustworthy  ;  that  the  evidence  of  the  other  witnesses 
was  merely  hearsay ;  that  the  evidence  of  the  plaintifis  was  unsup- 
ported by  reliable  evidence ;  that  if  the  plaintiffs'  statement  had 
been  true,  they  could  have  produced  the  account-books,  shewing 
the  sales,  purchases,  loans,  and  other  general  transactions,  and 
witnesses  connected  with  them  might  have  been  called ;  that  tlie 
evidence  of  the  defendants  clearly  proved  that  the  godown  was  not 
the  property  of  the  plaintiffs,  but  of  the  defendant  Shewrunlall ; 
that  the  habala  under  which  the  godown  was  purchased  was  in 
the  name  of  Shewrunlallpand  the  evidence  of  Munshi  Sectaram 
showed  that  he  sold  the  property  to  Shewrunlall  alone,  and  that 
from  him  alone  he  had  received  the  purchase-money,  neither  of  the 
brothers  having  purchased  with  him  jointly  ;  and  that  the  evidence 
of  Mohunt  Maharaj  Geer,  the  malik  of  the  land,  and  a  man  of 
respectability,  proved  that  the  land  was  settled  with  Shewrun- 
lall alone.  The  Judge  also  found  that  the  bond,  whereby  the  pro- 
perty was  mortgaged  to  Lingham,  was  attested  by  the  plaintiff's 
two  brothers,  Sew  Sahoy  and  Thakoor  Persad.  He  therefore 
considered  it  to  be  proved  that  the  godown  in  dispute  was  the 
property  of  Shewrunlall,  and  accordingly  dismissed  tiie  plaintiffs' 
suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Hem  Chunder  Banerjee,  for  the  appellants,  contended 
that  the  family  was  admitted  to  be  a  joint  family  when  the  property 
in  dispute  was  acquired.  The  presumption  of  the  Hindu  law 
in  this  state  of  things  is,  that  property  so  acquired  is  joint.  The 
onus  is,  therefore,  on  the  defendants  to  rebut  this  presump- 
tion, and  to  prove  that  it  is  the  separate  and  self-acquired  pro- 
perty of  the  defendant  Shewrunlall —  Tarnch  Chunder  Poddar  v. 


^    ( 
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Jo&etkur  Chunder  £o0ndoo  (1).     The  plaintifi  are  not  bouad        1878 
e¥en  to  prove  that  there  was  any  nucleus  with  whidi  the  property  Bholanatk 
oould  be  purchased.     The  normal  state  of  every  Hindu  family  9. 

is  joint,  and  the  presumption  always  is,  that  whatever  property  Pbksad 
is  acquired  during  a  state  of  coparcenary,  is  property  in  which 
all  the  members  of  the  joint  family  have  a  right — Neelkisto  Deb 
Burmono  v.  Beer  Chunder  Thakoor  (2).  To  rebut  this  pre* 
sumption  the  defendants  mtiet  prove  the  source  from  which  the  ' 
pm*chase*money  came— jEi9o»^'  Beharee  Duit  v.  Khetturnatk 
Duii  (3).  There  is  no  evidence  to  show  that  ShewruAlall  bought 
the  godown  with  his  own  money. 

Baboos  Doorgamohun  Doss  and  Boodh  Sen  Singh,  for  the 
respondents^  were  not  called  upon. 

The  following  judgments  were  delivered : — 

Pheab,  J.^  (after  shortly  stating  the  facts  eontinued) : — 
The  essence  of  this  claim  obviously  lies  in  the  allegation  that 
the  property,  which  is  the  subject  of  suit,  was  joint  family  pro- 
perty belonging  to  the  plaintiffs  and  to  the  execution-debtor  of 
Mr.  Lingham,  together  with  others ;  and  that  so  far  at  any  rate 
as  regards  the  share  of  the  plaintiffs  in  it,  it  has  been  alienated 
without  authority. 

In  the  argument  of  this  base  very  great  stress  indeed  has 
been  laid  upon  the  doctrine  of  presumption  in  favor  of  the 
plaintiffs'  claim:  the  argument  was  even  stretched  so  far 
as  this  assertion,  namely,  that  it  was  not  neeessary  for  the 
plaintiffs  to  prove  any  facts  in  order  to  launch  their  case. 
They  had  alleged  that  the  property  was  the  joint  property 
of  themselves  and  other  persons  living  together  as  a  joint 
Hindu  family,  and  it  consequently  lay  upon  the  defendants 
to  show  that  the  property  was  not  in  this  predicament. 

I  shall  come  presently  to  the  evidence  which  is  on  the  record, 
adduced  both  on  the  part  of  the  plaintiffs  and  of  the  defendant. 
For  a  moment  I   will  direct  my  attention  to  some  of   the 

(1)  11  B.  L.  R.,  193. 

(2)  12  Moore*8  I.  A.,  523 ;  S.  C,  3  B.  L.  R.,  P.  C,  15. 

(3)  8  W.  R.,  270. 
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Mauta 

V. 

Ajoodhia 

PSBSAD 
SOOKUU 


^"tS'^«^'**"  which  the  plaintiffs'  pleader  thus  took  up.  There  has  been,  no 
doubt,  some  conflict  of  opinion  in  this  Court  as  to  the  mode  in 
which,  or  the  extent  to  which,  the  doctrine  of  Hindu  law^ 
relative  to  the  presumption  to  be  made  in  regard  to  Hindu 
property,  is  to  be  applied. 

One  of  the  cases  in  which  the  doctrine  in  question  was  applied 
is  Sbiu  Golam  Sing  v.  Baran  Sing  (1),  and  some  importance 
was,  yesterday,  in  course  of  the  argument  before  us,  attached 
to  the  fact  that  a  Division  Bench  of  this  Court  has  latelj 
pronounced  the  decision,   which    was  passed   by   the   earlier 
Division  Bench  in  that  case,  to  be  erroneous  in  law.     A  report 
of  the  latter  case,  Taruck  Chunder  Poddar  v.  Jodeshnr  Chunder 
Koondoo  (2),  was  referred  to  in  order  to  show  this.     In  the 
report  this  passage  occurs : — *^  There  is  one   more  case  which 
I  must  notice  that  is  directly  opposed  to  the  decision  of  the 
Privy  Council — Shin   Golam  Sing  v.  Baran  Sing  (1).     With 
every    respect  for  the   learned  Judges    who  pronounced  that 
decision,  I  feel  obliged  by  the  superior  authority  of  the   Privy 
Council  to  differ  from  it.     The  law  laid  down  by  the  Judicial 
Committee  in  the  case  in  12  Moore's  Indian  Appeals  (3)  does  not 
appear  to  have  been  presented  to  the  learned  Judges.  Probably, 
if  it  had  been,  they  would,  whatever  their  own  opinion  might  be 
on    the    subject,  have  considered  that    they    were  bound   to 
follow  it"  ' 

It  is  I  think,  for  many  reasons,  somewhat  unfortunate,  that  one 
Division  Bench  of  this  Court  should  have  found  itself  obliged 
to  express  its  opinion  with  regard  to  the  decision  of  another 
Division  Bench,  so  strongly  as  to  amount  to  saying  that  that 
decision  was  wrong  in  law.  One  reason  is  that  no  doubt  such  a 
statement  must  necessarily  have  the  effect  of  making  the  parties 
who  were  affected  by  the  former  decision  dissatisfied  with  the 
determination  of  the  matter  which  then  fell  to  be  determined ; 
and  at  the  same  time  the  second  Division  Bench  has  no  author- 


(1)  1  B.  L.  E.,  A.  C,  164.  the  original  judgment  to  the  effect  that 

(2)  11  6.  L.  R.,  193.  the  words  '*  12  Moore*a  Indian  Appeals" 

(3)  There  is  a  note  by  the  Chief  should  be  '*  3  Moore*s  Indian  Appeals.'* 
Justice  to  this  passage  in  the  margin  of 
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ity  to  disturb  the  decision  of  the  first ;  neither  is  its  opinion  as        1878 
to  the  propriety  of  that  decision  necessarily  better  than  that  of  Bholanath 
the  Bench  which  passed  it.     And  as  it  is  not  generally  expe-         «• 

.  ,  ,T  I'll  Ajoodhia 

dient^  so  also  it  is  not  usual^  and  I  must  say  also  with  the  greatest  Persad 
deference  for  the  learned  Judges  who  delivered  the  later 
judgment,  that  I  cannot  see  that  it  was  necessary  in  this  parti- 
cular instance  for  a  Division  Bench  to  make  a  statement  going 
quite  so  far  as  that  of  which  I  am  speaking.  I  feel  myself 
bound  very  reluctantly  to  comment,  to  the  small  extent  which 
I  propose  to  comment,  upon  this  passage,  because  it  fell  to  me 
to  express  the  opinion  of  the  Division  Bench,  which  was  passed 
in  the  earlier  of  the  two  cases.  It  may  be  that,  in  the  words 
which  I  then  used,  liiere  is  an  unnecessarily  broad  statement 
of  that  which  the  law  required  the  plaintiff  under  the  circum- 
stances of  that  particular  case  to  establish  before  he  could 
succeed  in  his  suit—a  statement  which  may  possibly  be  in  some 
of  its  particulars  erroneous,  though  I  do  not  feel  myself  called 
upon  at  present  even  to  consider  whether  it  was  so  or  not ;  but 
however  this  may  be,  it  is  now  I  think  incumbent  on  me  as 
a  duty  to  the  parties  concerned  in  that  case  to  say  that,  having 
carefully  reconsidered  that  decision  with  the  light  which  the  judg- 
ment in  the  case  of  Taruch  Chunder  Poddar  v.  Jodeshur  Chunder 
Koondoo  (1 )  may  have  thrown  upon  the  matter,!  am  still  of  opinion 
that  the  original  decision  was  a  perfectly  correct  decision  in  law. 
I  think  that,  on  the  solitary  fact  which  was  before  the  Court  in 
that  case,  resting  solely  on  an  admission  made  in  the  defend- 
ant's written  statement,  it  was  impossible  for  this  Court,  on 
special  appeal,  to  do  otherwise  than  declare  that  the  decision 
which  the  Subordinate  Judge  had  come  to  was  a  perfectly  good 
decision  in  that  case.  And  it^  is  not  an  immaterial  error — an 
error  apparent  in  the  copy  of  the  judgment  which  is  given 
in  the  19th  Volume  of  the  Weekly  Keporter  —  to  suppose 
that  the  Division  Bench  in  the  first  case  had  not  before  it 
all  the  then  existing  authorities.  It  was  not  possible  that 
the  judgment  of  the  Privy  Council,  which  is  reported  in 
12  Moore's    Indian    Appeals,    and  to  which  so  much  weight 

(1)  11  B.  L.  B.,  193. 
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Bholanath  f^^  in^  whieh  is  supposed  to  have  been  laid  down  thereby, 
V-  could  have  been  presented  to  the  former  Division  Bench,  for  the 
Pbksao  simple  reason  that  the  judgment  of  the  Privy  Council  was  not 
delivered  until  1869,  whereas  the  decision  of  the  Division  Bench, 
which  is  in  question  was  passed  in  1868.  And,  further^  it  did 
certainly  happen  to  be  the  fact  that  the  view  of  the  l&w 
which  is  expressed  in  12  Moore's  Indian  Appeals,  p.  64A}, 
was  precisely  the  view  which  the  Judges  of  the  Division  Bench 
took,  and  by  which  they  intended  to  be  guided.  This,  I  think, 
is  quite  manifest  on  the  face  of  the  judgment  itself.  It  b 
perhaps  superfluous  to  add  that  the  enunciation  of  the  h^w 
in  12  Moore's  Indian  Appeals,  p.  540,  which  has  been 
made  so  much  of,  is  not,  in  any  degree,  a  new  statement  of  the 
law.  Indeed,  it  can  hardly  be  said  with  correctness  that  any 
law  was  there  laid  down.  The  words  of  the  Privy  Council,  aa 
reported,  are : — ^^  The  normal  state  of  every  Hindu  family  is 
joint,  presumably  every  such  family  is  joint  in  food,  worship  and 
estate.  In  the  absence  of  proof  of  division  such  is  the  legal 
presumption ;  but  the  members  of  the  family  may  sever  in  all  or 
any  of  these  three  things." 

In  these  words^  obviously  a  simple  reference  was  made  to 
that  which  was  generally  acknowledged  to  be  the  state  of  the 
law,  merely  for  the  purpose  of  going  on,  as  the  Privy  Council 
presently  does  go  on,  to  show  that  in  that  particular  instance  with 
which  they  were  then  dealing  the  rule  of  presumption  did  not 
apply ;    not  for  the  purpose  of  pointing  out  how  it  should  be 

applied. 
I  cannot  help  thinking  that,  in  many  of  the  cases  in  which 

this  particular  rule  of  presumption  has  been  made  of  singular 
importance,  it  has  been  forgotten  that  the  object  of  the  law  in 
directing  that  a  disputable  presumption  of  this  kind  should  be 
made,  is  simply  to  supply  the  place  of  evidence  which  is  other- 
wise wanting  in  the  case.  And  obviously  a  presumption  by  its 
▼ery  nature  piust  ha^e  a  foundation  of  fact  to  rest  upon.  It  is, 
I  understand,  because  certain  facts  are  proved  or  established 
that  an  additional  fact  is  presumed  to  exist,  although  there  is 
no  other  evidence  for  or  against  it.     And  the  reason,  I  suppose. 


-  -J.  ^ 


^ 


VOL.  XH]  fflQH  COURT.  343 

for  presaming  it  in  the    case  of   a  disputable    presumption       ^878 
generally  is,  that  if  the  proved  fact  exist,  the  existence  of  the  Bhoiahath 
presumed  fact  accords  better  with  ordinary  experience  of  the         ^• 

,  ,  AjOODHIA 

actual  state  of  things  than  its  non-existence.  The  presumption  Pbbsad 
in  truth  is  simply  made  because  it  is  considered  to  afford  a  safe 
rule  for  the  ascertainment  of  a  fact  without  other  evidence  of  it 
from  a  set  of  facts  which  are  proved.  So  that  the  rule  of 
presumption,  of  which  we  are  speaking,  cannot  alter  the  onus 
which  lies  on  a  plaintiff  to  make  out  his  case ;  it  only  aids  him 
in  proving  it.  With  the  lielp  of  the  rule,  if  it  is  applicable, 
he  must  make  out  all  the  facts  necessary  to  his  cause  of  action, 
just  as  the  plaintiff  must  do  in  any  other  case. 

Now,  here,  wliat  is  the  set  of  facts  which  are  in  any  degree 
proved  on  the  side  of  the  plaintiff;  at  most  it  is  this :  that  the 
plaintiff  and  the  defendants  2^  3,  4,  5  and  7  were  members  of 
a  joint  family;  that  this  family  had  certain  property;  that 
amongst  other  properties  the  godown,  which  is  the  subject  of 
the  suit,  was  one  item,  but  that  it  was  not  ancestral  property ; 
that  this  item  of  property  was  bought  in  the  name  Shewrunlall 
while  the  family  was  joint ;  that,  after  this  event,  the  family 
separated,  and  each  of  its  members  carried  on  his  business 
separately ;  that  the  business  which  Shewrunlall  carried  on 
was  a  saltpetre  business,  and  this  godown  was  used  by  him 
exclusively  in  his  saltpetre  business. 

That  is  the  case  presented  on  the  side  of  the  plaintiffs.  It  ii 
said  that  even  if  the  plaintiffs  cannot  succeed  in  this  case  with- 
out proving  any  facts  at  all,  as  it  was  at  first  contended  that 
they  could,  these  facts  are  at  any  rate  sufficient  for  them. 

I  think  it  may  be  useful  here  to  read  a  passage  from  a  judg- 
ment of  the  Privy  Council  (1),  to  which  I  referred  yesterday, 
but  which  I  had  not  then  at  hand  for  the  purpose  of  quoting. 
The  passage  is  as  follows.  The  judgment  was  delivered  on  the 
27th  March,  the  last  of  the  Privy  Council  judgments  which 
have  yet  been  reported  to  this  Court.  The  question  in  that 
case  was  a  question  relative  to  the  right,  title,  and  interest  of 
one   Bamsoonder  Sen.      The  passage  which  I  desire  to  read 

(1)  In  Bodh  Singh  Doodhooria  ▼.  Qunesh  Chunder  Sen,  ante,  p.  317,  at  p.  32$ 

45 


344  BENGAL  LAW  REPORTS.  [YOL.  XH. 

^yg  10  tbiB : — "  It  ifl  not  disputed  that  Bamsoonder  was  a  member 
Btoi^atr  of  this  joint  and  undivided  family.  The  status,  however,  of 
V.  the  familj  was  peculiar.  Mr.  Justice  Loch  says  (and  neither 
Pbmad  partj  has  disputed  the  accuracy  of  the  description)  : — ^  The 
evidence  of  the  witnesses,  and  of  those  members  of  the  family 
who  have  been  examined,  clearly  shows  that,  though  the  family 
were  joint  in  food,  and  at  particular  seasons  of  the  year  lived  ii 
together  in  the  family  dwelling-house  at  Koredha,  they  also  had 
separate  dealings  and  funds  of  their  own.  The  facts  thus 
brought  to  our  attention  render  it  impossible  for  us  to  look 
upon  the  family  as  a  joint  Hindu  family  in  the  ordinary  sense 
of  the  term, — that  is,  as  a  family  having  all  things  in  common, 
all  acquisitions  being  made  from  the  joint  funds  of  the  family, 
and  all  members  being  entitled  to  share  in  the  benefits  of  any 
property  held  in  the  name  of  any  member  of  the  family.  It 
is  clear  to  us  from  the  evidence  that,  while  the  family  have  some 
ancestral  property  in  joint  possession,  some  of  the  members  of 
the  family  acquired  separate  property  from  their  own  funds, 
and  dealt  with  it  as  their  own  without  reference  to  the  other 
members  of  the  family.' "  The  Privy  Council  go  on  to  say : — 
*^  Such  a  state  of  things  may,  in  their  Lordships' judgment,  be 
fairly  held  to  weaken,  if  not  altogether  to  rebut,  the  ordinary 
presumption  of  Hindu  law  as  to  property  in  the  name  of  one 
member  of  a  joint  family  ;  and  to  throw  upon  those  who  claim 
as  joint  property  that  of  which  they  have  allowed  their 
coparcener,  trading  and  incurring  liabilities  on  his  separate 
account,  to  appear  to  be  the  sole  owner,  th%  obligation  of 
establishing  their  title  by  clear- and  cogent  evidence." 

It  is  quite  clear  then  that  the  Privy  Council,  in  tBe  case  which 
I  have  just  cited,  were  of  opinion  that  the  presumption  of  law, 
which  has  in  the  present  case  been  appealed  to,  may  be  qualified     ^ 
by  the  circumstances  even  of  the  case  which  is  put  forward  by     . 
the  plaintiff. 

To  some  extent  it  is  apparent  that  the  facts  with  reference 
to  which  their  Lordships'  observations  were  made  do,  in  very 
material  particulars,  resemble  the  case  which  is  before  us  now. 
It  appears  to  me  then  that,  taking  the  plaintiffs'  case  as  it  stands 
on  the  record^  the  presumption  which  the  plaintiffs  ask  us  to 
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make  in  their  favor^  is,  to  use  the  language  of  the  Privy  Council,        i9rs 
very  much  weakened  indeed,  if  it  is  not  absolutely  rebutted  Bhwlamauh 
by  their  own  facts.  ^    ^' 

Then,  on  turning  to  the  side  of  the  defendants,  I  find  their      Pubad 
evidence  which  makes  it  clear  beyond  all  doubt  in  my  mind 
that  the  property  which  is  the  subject  of  the  suit  was  acquired 

^  by  Shewrunlall  by  purchase  in  1862,  probably  no  doubt 
at  a  time  when,  according  to  the  plaintiffs'  facts  of  the 
case,  the  family  was  joint ;  but  that  it  was  bought  and  paid 
^or  by  Shewrunlall,  apparently,  so  far  as  the  vendor  oould 
perceive,  for  his  own  purposes ;  that  it  was  used  by  him  alone 
personally  from  that  time  forwards ;  that  he  paid  rent  for  it 
to  a  Gossain,  or  head  of  a  certain  religious  establishment,  which 
had  a  right  to  receive  the  rent  or  part  of  the  rent,  until  the 
.time  when  the  final  alienation  which  is  complained  of  took 
place  in  February  1871.  In  the  meanwhile,  namely,  in  May 
1868,  the  property  had  been  mortgaged  by  Shewrunlall  to 
Mr.  Liogham,  in  order  to  secure  a  debt  of  his  own ;  and  some- 
where about  1865  or  1866,  before  this  mortgage  was  effected  (at 
any  rate  according  to  the  plaintiffs'  own  witnesses)  the  separa- 
tion of  the  family,  which  I  have  already  mentioned,  took  place. 
We  then  find  this  property,  notwithstanding  these  facts,  still 
'  going  on  in  the  hands  of  Shewrunlall,  used  by  him  for  the 
purpose  of  his  separate  business,  and  sold  in  execution  of  the 
decree  which  Mr.  Lingham  got  over  it,  and  in  this  manner 
transferred  to  the  principal  defendant. 

I  do  not  hes^late  to  say  that,  upon  this  evidence,  I  am  perfectly 
satisfied,  judging  from  that  which  occurred  after  the  period  of 
separation  of  the  family,  as  well  as.  from  that  which  occurred 
before,  that  this  property  was  Shewrunlall's  own  separate  pro- 

^  perty,  and  that  the  plaintiffs  had  no  share  whatever  in  it.  If  it 
is  urged,  as  was  put  to  us  during  the  argument,  that  all  these 
facts  avail  nothing  against  the  presumption  which  the  Hindu 
law  directs  the  Courts  to  make,  I  feel  bound  to  say  that  this 
proposition  is,  so  far  as  I  understand  the  law,  entirely  erroneous. 
It  would  be  an  absurdity  in  my  mind  to  maintain  that  the 
disputable  presumption  which  has,  for  its  purpose,  the  ascer- 
tainment of  an  actual  fact,  should  be  allowed  to  override  the 
strongest  possible  evidence  negati^ving  the  existence  of  that  fact. 
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i^^  It  has  been  pressed  upon  us  that  the  only  mode  of  rebutting 

BwM^ATH  this  presumption,  which  is  allowed  by  law,  is  to  enquire  where  the 
V.         purchase-money  came  firom,  and  to  be  guided  solely  by  the  result. 
FmsMAD     If  this  be  so,  the  defendant  in  a  case  of  this  kind  is,  by  the  law, 
gratuitously  confronted  with  a  difficulty  which  is  in  most  cases  . 
almost  insuperable.     No  doubt,  whenever  such  an  enquiry  can 
be  pushed,  and  a  satisfactory  answer  to  it  arrived  at,  it  does  offer 
the  best  possible  means  of  ascertaining  the  actual  state  of  rele- 
Tant  facts.     But  I  altogether  dissent  from  the  argument  which 
has  been  pressed  upon  us,  to  the  effect  that  no  other  course  can  f 
in  law  be  pursued  for  the  purpose  of  meeting  the  presumption. 
Two  or  three  judgments,  one  of  them  certainly  of  the  Privy 
Council,  were,  no  doubt,  referred  to  in  support  of  this  argument. 
But  it  seems  to  me,  without  going  back  to  the   words  which 
were  actually  used  in  those  judgments,  that  this  particular  mode 
was  in  no  case  laid  down  as  the  only  mode  in  which  the  pre- 
sumption could  be  met ;  it  was  simply  spoken  of  as  being  a  very 
useful  and  ft  very  satisfactory  mode  whenever  it  could  be  effect- 
ively pursued.    In  the  very  last  case,  which  I  have  already 
referred  to,  of  the  Privy  Council's  judgments,  their  Lordships 
say : — **  It  need  hardly  be  observed  that,  on  the  trial  of  the 
issue  now  under  consideration,  the  principal  fact  to  be  ascer- 
tained was  the  source  from  which  the  purchase-money  of  the 
property  in  question  was  derived, — ue,,  whether  it  came  from 
the  common  family  chest  at  Koredha  in  Beerbhoom,  or  from 
the  separate  funds  of  Ramsoonder  employed  by  him  in  carry- 
ing on   his  business,  admitted  to  be  separate,  41  Khagra  near 
Moorsbedabad  (1)."    A  good  deal  of  evidence  bearing  upon  the 
affirmative  or  negative  of  that  fact  seems  to  have  been  adduced 
by  both  sides.     Therefore,  as  there  was  such  evidence  existing 
and  available  in  that  case,  no  doubt  it  was  a  very  useful  mode, 
probably  the  only  proper  mode  of  meeting  the  presumption. 
And  probably,  also,  whenever  the  disputing  parties  are  members 
of  the  same  family,  evidence  upon  this  point  may  be  reasonably 
expected.    But  when,  as  in  the  present  case,  the  defendant  is  a 
stranger  to  the  family,  and  his  vendor  tacitly  takes  part  with  the 
plainti£b,  it  is  absolutely  beyond  reason  to  require  that  the 

(1)  AnUf  p.  330. 


t 
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defendant  so  situated  should  give  evidence  as  to  whence  the        1878 
original  purchase-money  came ;  and  to   the  best  of  my  judg-  Bholahath 

ment  no  decision  which  we  are  bound  to  follow  lays  down  that     .    «• 
Ajoodbia 

this  criterion  is  indispensable.  Pkbsad 

SOOKUL. 

It  appears  to  me  then^  on  the  whole,  that  we  ought  to  find  no 
difficulty  whatever  in  determining  this  suit  upon  the  evidence 
which  has  been  laid  before  us.  I  am  satisfied,  for  the  reasons 
which  I  have  indicated,  that  the  judgment  of  the  lower 
Court  is  quite  correct,  and  therefore  I  would  dismiss  the  appeal 
with  costs. 

AiNSLiE,  J. — It  appears  to  me  that,  on  the  evidence  in  this 
case,  the  plaintiffs  have  not  succeeded  in  establishing  that  this 
property  was  ever  enjoyed  by  them  as  part  of  the  joint  family 
property.  In  1862,  when  this  property  was  acquired,  the 
family,  no  doubt,  was  a  joint  undivided  family,  and  it  may  be  of 
course  that  Shewrunlall,  who  conducted  the  business  of  the 
godown,  was  conducting  it  as  manager  for  the  whole  family.  On 
the  evidence  I  think  it  is  quite  clear  that  nobody  but  Shewrun- 
lall has  ever  taken  any  part  in  the  conduct  of  the  business, 
in  paying  the  rent,  or  doing  any  other  act  which  may  be  evidence 
of  ownership.  Then,  about  the  year  1866,  there  was  a  separa- 
tion in  the  family,  and  after  that  separation  Shewrunlall 
continued  in  sole  charge,  occupation,  and  enjoyment  of  the 
godown;  and  in  1868  he  entered  into  that  transaction  which  has 
led  to  this  suit.  If  after  the  separation,  Shewrunlall  is  to  be 
taken  still  to^e  the  manager  of  the  family  as  before,  it  seems  to 
me  that  the  plaintiff  was  bound  to  give  evidence  of  the  arrange- 
ment with  regard  to  the  property  that  was  entered  into  at  the 
time  of  the  separation;  and- that,  in  the  absence  of  that  evidence, 
(whatever  might  be  done  for  the  period  up  to  1866),  we 
cannot  assume  that  Shewrunlall  any  longer  represented  any 
person  except  himself. 

There  is  absolutely  no  evidence  as  to  the  condition  on  which  the 
family  separated,  or  as  to  what  property  they  had  at  the  date  of 
separation,  how  it  was  divided,  and  how  it  was  held  afterwards. 
It  appears  to  me  that,  on  this  state  of  facts,  we  ought  to  hold 
that  Shewrunlallj  since  the  time  of  the  separation,  has  undoubt- 
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1878       edly  been   oocupying  this   proper! j  as  his  own ;  and  having 

Bb^ajiatb  found  this  fact,  I  think  that  we  are  not  only  at  liberty,  bat  we 

«•         are  obliged,  to  apply  it  to  the  issue  which  was  raised,  namely, 

Pbbsad     whether,  at  the  time  of  the  acquisition  of  tiie  property,  it  was 

^^     acquired  for  the  whole  family  or  for  Shewruulall  separately. 

The  appellant    relies  upon   a   presumption    of  law,   that   all 

property  held  by  any  member  of  a  joint  family  during  the  time 

the  family  is  joint,  is  the   property  of  the  joint  family.     But 

that  presumption  is  one  which  is  capable  of  being  rebutted : 

and  it  seems  to  me  that  ibis  unexplained  fact,  that  the  whole  of 

this  property  after  separation  came  into  the  hands  of  Shewrun- 

lall  alone,  is  evidence  sufficient  to  rebut  that  presumption. 

With  reference  to  the  case  that  was  cited  from  the  8  Weekly 
Reporter  (1),  which  was  said  to  have  laid  down  as  a  rule  that  it 
was  absolutely  necessary  to  prove  the  source  of  the  purchase- 
money,  I  would  observe  that  where  it  is  possible,  and  where 
there  is  evidence  on  that  point,  it  is  no  doubt  a  most  important 
fact.  If  in  any  case  it  can  be  determined  in  at  all  a  satisfactory 
manner,  it  would  probably  he  conclusive.  But  where  no  evidence 
whatever  is  given  on  that  point,  I  do  not  think  that  the  Courtis 
bound  to  reject  other  evidence  which  may  bear  upon  the  merits 
of  the  case.  If  this  were  done,  most  serious  injustice  might,  as 
pointed  out  by  my  learned  colleague,  be  done  in  almost  every 
case  where  the  parties,  who  can  furnish  the  necessary  evidence  to 
prove  the  source  of  the  purchase-money,  have  a  strong  interest  in 
combining  to  withhold  it.     I  concur  in  dismissing  this  appeal  (2). 

Appeal  dismissed, 

{\)Ko<mj  Beharee  Dutt  v.   Khettumath  DuO,  8  W.  R.,  270;  see    also 
Taraehum  Mookerjee  v.  Jay  Narain  Moohirjee  Id.^  226. 

(2)  See  next  case. 


r 

/ 
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ORIGINAL  CIVIL. 


Before  Mr,  Justice  PonH/ex. 

DBNONATH  SHAW  i;.  HURRYNARAIN  SHAW  ahd  othrhs.  1373 

April  4^-17. 
Hindu  Law-^  Joint  Family  ^Limitations  Separate  Acquisition-^  Nucleus-^ 

Onus-^Act  XIV  of  1859,  *.  1,  cL  13. 

A  claim  by  a  member  of  a  joint  Hindu  family  to  a  share  in  a  family 
dwelling,  on  the  allegation  that  the  house  was  originally  joint,  falls  within  the 
proTisions  of  s.  1,  cl.  13  of  Act  XIV  of  1859  (1). 

Semble.^Vnien  property  has  been  purchased  by  an  indiridaal  member  of  r 
joint  EUnda  family,  the  harden  of  proof  is  on  those  who  claim  it  to  be  joint 
property  to  show  that  there  was  a  nucleus  of  joint  property  out  of  which  it 
could  have  been  purchased. 

This  suit  waa  brought  to  obtain  possession  of  a  one-third 
slftire  of  a  dwelling-house,  which  the  plaintiff  alleged  to  be 
joint  family  property,  originally  purchased  in  the  name  of  his 
uncle,  and  of  which  no  separation  had  since  been  affected. 

One  Anundoram  Shaw,  a  Hindu,  died  about  the  year  1802, 
possessed  of  certain  immoveable  property,  purchased  by  him,  in 
Calcutta,  and  leaving  four  sons,  Rammohun,  Ramdhone,  Ram- 
rutton,  and  Ramnidhi,  his  heirs,  and  also  his  second  wife  Sree- 
mutty  Dassee,  him  surviving.  After  his  death  his  four  sons 
continued  in  joint  possession  of  the  property  left  by  their  father. 
The  eldest  son  Rammohun  (but  whether  before  or  after  the  death 
of  his  father,  there  was  no  evidence  to  show)  purchased  8  katas 
of  land  adjacent  to  the  property  purchased  by  Anundoram,  and 
on  these  two  parcels  of  land  the  family  dwelling-house  was 
erected,  of  ^hich  the  plaintiff  claimed  a  share.  The  plaintiff 
was  the  son  of  Ramrutton.  The  defendants  were  the  sons  of 
Ramdhone. 

The  plaintiff  alleged  that  to  protect  the  property  from  his 

(I)  See  Act  IX  of  1871,  Sched.  ii,  No.  127. 
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1873  creditors,  Bamdhone,  being  in  embarrassed  circumstances,  had 
DmovATR  conveyed  the  property  in  suit  and  the  dwelling-house  to  his 
"-  father  benami  for  himself  and  his  brothers,  but  that  he  continued 
Shaw.  to  Utc  in  and  occupy  the  house  and  premises  with  his  brothers, 
as  members  pf  a  joint  Hindu  family;  that  until  the  death  of 
Bammohun  (about  sixty  years  ago),  the  four  brothers,  and  after 
his  death,  the  three  survivors,  continued  to  reside  in  and  enjoy 
the  family  dwelling-house  and  premises  as  a  joint  Hindu 
family ;  that  Bamrutton  died  about  thirty-three  years  ago,  and 
Bamnidhi  about  the  year  1844;  that  after  the  death  of  Bam- 
mohun and  Bamnidhi,  the  plaintiff  remained  joint  in  food, 
worship,  and  estate  with  his  uncle  Bamdhone,  and  continued  to 
possess  and  enjoy  the  family  dwelling-house,  but  about  one  year 
after  the  death  of  Bamdhone,  the  plaintiff  separated  himself  in 
food  and  worship  from  the  defendants,  but  remained  joint  in 
estate  with  them  until  the  time  of  suit.  He  accordingly  prayed 
for  a  partition  of  the  dwelling-house  and  premises,  and  that  a 
one-third  share  thereof  should  be  allotted  to  him  in  severalty. 

The  plaint  was  filed  on  the  25th  July  1872. 

The  defendants  in  their  written  statement  denied  that  Anun- 
doram  Shaw  had  purchased  the  land  alleged  by  the  plaintiff 
to  have  been  purchased  by  him,  and  alleged  that  Bammohun 
had  from  time  to  time  purchased  in  his. own  name  and  out 
of  his  own  funds  the  land  on  which  he  had  erected  the  dwelling- 
house  in  suit ;  that  the  four  brothers  after  the  death  of  their 
father  were  separate  in  estate  and  food ;  that  on  6th  May  1818, 
Bammohun  Shaw  executed  a  mortgage  of  the  family  dwelling 
in  favor  of  two  persons  for  securing  the  repayment  of  Bs.  1,601, 
and  gave  a  bond  and  warrant  to  confess  judgment ;  that 
Bammohun  Shaw  and  one  Choitun  Churn  Sen,  having  become 
largely  indebted  to  Bamdhone  Shaw  and  one  Bhuggobun 
Shaw,  executed  on  or  about  the  7th  April  1820  an  assign- 
ment of  their  property,  including  the  dwelling-house  in  suit 
to  Bamdhone  and  Bhuggobun ;  and  that  Bamdhone  had  even- 
tually paid  off  the  mortgage,  bond,  and  warrant  and  obtained 
possession  of  the  title-deeds  of  the  premises  ;  that  after  the  death 
of  Bamrutton,  the  plaintiff,  with  his  mother  and  brother,  left  the 
dwelling-house  in  which  they  had  until  then  resided,  and  that  they 
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never  came  back  to  the  houses  or  resided  therein,  or  had  any        1878 
possession  or  enjoyment  of,  or  claimed  any  share  in,  tjie  same    i>«wokath 
until  the  institution  of  this  suit,  but  that  the  defendants  had  v* 

ever  since  Kamdhone  Shaw  s  death  b^en  m  possession  of  the  Shaw. 
house  and  of  the  title  thereof.  Under  these  circumstances  the 
defendants  contended  that  the  land  and  premises  in  question 
were  the  separate  property  of  Kamdhone  Shaw,  although  he 
allowed  his  brothers  Bamrutton  atid  Kamnidhi  to  reside  in  the 
house.  The  defendants  further  contended  that  even  if  these 
premises  had  been  purchased  by  Anundoram,  the  plaintiff's 
claim  would  be  barred  by  Act  XIV  of  1859,  and  that  even  if 
the  plaintiff  was  entitled  to  a  partition,  it  could  only  be  on  the 
terms  of  paying  off  the  principal  money,  secured  by  the  mort- 
gage, bond,  and  warrant  of  6th  May  1818,  with  interest. 

The  material  facts  as  appearing  in  the  evidence  are  sufficiently 
stated  in  the  judgment. 

Mr.  Lotoe  for  the  plaintiff. 

Mr.  Evans  and  Mr.  Bonnerjee  for  the  defendants. 

Mr.  Lowe. — This  property  was  purchased  by  a  member  of  a 
joint  Hindu  family,  and  the  presumption  is  that  every  such  family 
is  joint  in  food,  worship,  and  estate  until  the  contrary  is  shown. 
The  onus  of  proving  a  separation  is  on  the  party  making  such 
allegation — in  this  case  the  defendants. 

« 

Mr.  Evans. — To  make  this  house  joint  property,  the  plaintiff 
was  bound  to  show  that  there  was  a  joint  source  from  which 
funds  were  available  for  the  purchase  of  the  house — Khilut 
Chunder  Ghose  v.  Koonj  Lall  Dhur  (I).  This  he  has  not  done. 
The  mere  fact  that  Bammohun  lived  in  commensality  and 
jointly  with  the  other  members  of  his  family  affords  no  presump- 
tion as  to  the  source  from  which  the  purchase-money  of  this 
property  came — Kristo  Chunder  Kurmohar  v.  Rughoonath  Kur- 
il) 11  B.  L.  R.,  194  note. 

46 
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1873        mohar    (1).      The    plaintifTa  claim   is   barred   by   limitation; 
Dk«owath    g.  1   cl.  13,  Act  XIV  of  1859. 

Shaw  '  ' 

V. 

Sraw.        (I)  Before   Mr.  Justice    Phear  and  had  uot  shown,  out  of  what  ftinds  their 

Justice  5ir  C,  P.  Hobhouse,  Bart.  graDdfather  had  purchased  the  howala. 

Tfi  ciQ.L  A      ^  1QCQ  Prom     thia    decision    the    plainti^ 

The  2Sth  Avgutt  IBSS,  »     r..  i   r^ 

appealed  to  the  iligh  Goiirt. 
l^BISTO  CHUNDER  KURMOKAR   and 

OTHKR8    (Plaintiffs)    r.    RUGHOO-  Baboos  Chunder  Madhub  Qho9e  and 

NATH     KURMOKAR     and    othebs  Ashootosh    ChaUerfee  for  the   appd- 

(DaFEHDAaXS).*  j^^ 

BinduLaw^JoifU  Family^ Separate  Acqui-  Baboos  Romesh  Chunder  Mitter  and 

sUian^Burden  qf  Froo/^Nuckue.  j^r^^  j^^^^^  Mooherjee   for    the   re- 

Thi8  was  a  suit  to  declare  the  plaint-  spondents. 

ifli'  right  to.  and  to  confirm  them  in.  ^^^  j^y^^.       -^         ^  ^^  deli- 

possession  of  a  certain  howala^  and  to    ^^j..^ . 

set  aside  a  summary  order  relating 

thereto  passed  by  the  Collector  in  the  Fhbab,  J.  —  I   think  that,  on   the 

defendants'   fayor.    The  howala  was  judgment  ofthe  lower  Appellate  Court, 

purchased  by    the  ^aintiff's  grand-  the  decree  of  that  Court  ought  to 

father ;  but  according  to  the  defen4-  h^ve  been  given  in  favor  of  the  pliunt- 

ants*  statement,  although  bought  in  ifis.     The  Principal  Sudder  Ameen 

his  name,  was  for  the  benefit *of  him-  finds  that  the  property  was  acquired 

self  and  his  three  brothers  who  formed  in  the  name  of  the  plaintiffs*  grand- 

a  joint  Hindu  family  at  the  time  of  father.    He  also  finds,  indeed,  it  is, 

the  purchase.  The  defendants  claimed  as    I    understand,    admitted  by  the 

as  descendants  of  these  three  brothers,  other  side,  that   there  is  possession 

They  relied  on  an  admission  made  in  (of  four  annas  at  least)  on  the  part  of 

certain  thakbnst  proceedings  by  Mud-  the    plaintifis    at  the    present    time, 

dun  Mohun,  finther  of  one  set  of  the  excepting  so  far  as  it  was  disturbed 

plaintifis  to  the  efiect,  that  he,  two  of  by  the  decision  in  the  Revenue  Court 

the  defendants,  and  certain  other  per-  There  is  also  tbe  finding  that,  accord- 

sons  were  in  joint  possession    of  a  ing    to    the  documentary    evidence, 

howaloy   but   what   hou>ala   did  not  Muddun  Mohun,  father  of  one  set  of 

appear.    On  the  other  hand  the  plaint-  the  plaintifib,  was  in  posseasion  of  the 

iffs  filed   two  handaboMt  papers  from  howala  at  an  antecedent  time;    and 

which    it    appeared    that    Muddon  against  this,  there  is,  as  I  understand 

Mohun  had  been  in  possession  of  the  the  case,  absolutely  no  evidence  at  all 

howala  in  dispute.  to  show  that  the  right,  which  prima 

On  this  evidence  the  Munsif  decreed  facie  appears  to  belong  to  the  plaintifis 

in  the  plaintiffs*  favor ;  but  on  appeal  and  their  ancestor,  was  rebutted,  and 

the  Principal  Sudder  Ameen  dismissed  that    the    defendants    were    entitled 

the  suit  on  the  ground  that  it  lay  either  to  a  share  of  the  property,  or 

on  the  plaintifis  to  show,  and  that  they  to  the  whole  of  the  property  as  against 

*  Special  Appeal,  No.  867,  preferred  on  the  9th  April  1868,  against  the  decree  of  the 
Additional  Principal  Sudder  Ameen  of  Zilla  Dacca,  dated  the  10th  January  1868,  revasttOg 
the  decree  of  the  Munsif  of  Naraingooge,  dated  the  23rd  March  1867, 
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Mr,  Lotoe  in  reply.  ^^78 

Drnonath 

PONTIFEX,  J.(who,  after  shortly  stating  the  facts, continued): —       ^^^^ 
With  respect  to  the  evidence  of  ownership,  it  is  scanty  on  bath  Hurrywarain 
sides,  but  it  is  to  be  remembered  that  the  plaintiff  had  to  prove 
his  title.     The  plaintiff's  case  is  that  during  the  lifetime  of  the 
four  brothers  they  were  joint  in  estate,  and  were  in  the  joint 

the  plaintifis.     The  alleged  admission  from  the  circumstance  that  the  person 

of  Muddon  Mohun  really  amounts  to  in    whose    name    the    property    was 

nothing,  it  is  a  mere  statement  that  acquired  was  living  jointly  or  in  com- 

his  brothers  were,  jointly  with  himself,  mensality  with  others.    I  have  on  other 

possessors  of  a  certain  howala^  which  occasions  explained  what  I  conceived 

he  does  not  name  or  describe  in  any  to  be  the  two  presumptions  which  are 

way,  and  which  cannot  otherwise  than  made  with  regard  to  the  continuation 

by  conjecture  be  identified  with  th#  of  joint  property  and  joint  living,  but 

kawala   in    dispute.      The   Principal  I  don*t  understand    that    any    pre- 

Sudder  Ameen  considered  that  it  lay  sumption  arises  by  law  against  the 

upon  the  plaintiffs,  not  only  to  show  plaintiffs  title,  n^rely  on  the  ground 

that  the  property  stood  in  the  name  of  of  his  having  been  at  the  time  of  the 

their    grandfather,    and  to    show    a  purchase  a  member  of  a  joint  family, 

possession  and  enjoyment  of  the  pro-  Udder  the  circumstances  which  the 

perty  on  behalf  of  themselves    and  Principal  Sudder  Ameen  has  found  to 

their  predecessors,  but  further  to  show  exist  in  this  case,  as  I  havS  already 

that  the    property  was  acquired  by  said,  I  think  that  the  judgment  of  the 

their    grandfather    out   of  his    own  lower  Appellate  Court  ought  to  have 

Ainds  as  distinguished  from  the  funds  lead*  to  a  decree  in  favor  of  the  plaint- 

of  the  fiimily.    It  seems   to  me  that  ifis.    Accordingly    I    would    reverse 

the    Principal    Sudder    Ameen    was  the  decision  of  the  lower  Appellate 

wrong  in    this  view.     T^e   plaintiffs  Court,  and  confirm  the  decision  of  the 

and  the  defendants  are  certainly  not  first  Court,  with  costs  both  here  and 

now  members  of   one   joint    family,  in  the  Court  below. 
I  believe  that  there  is  nothing  in  the 

evidence  to  indicate  that,  when  the  Hobhouse,  J. — I  agree  in  the  de- 
plaintiffs*  grandfather  apparently  cision  of  Phear,  J.,  that  the  decree 
acquired  this  property,  he  and  his  should  have  been  in  favor  of  the 
brothers  (the  defendants'  ancestor)  appellant  to  this  Court,  mainly  for 
formed  a  joint  family.  But  even  the  reasons  that  he  has  given,  and  my 
assuming  that  they  were  at  the  time  judgment  is  so  far  a  stronger  judgment 
thus  living  joint,  I  do  not  think  that  than  his  that  I  hold  that  it  was  not 
fact  alone  affects  the  force  of  the  title-  the  intention  of  the  Court  below  to 
deeds  as  evidence  of  ownership.  In  find  that  Modun  Mohun  Kumiokar 
my  opinion  it  has  more  than  once  in  was  in  possession  under  the  hando' 
effect  been  laid  down  by  this  Court  hasti  papers  which  are  alluded  to  by 
that  there  is  no  presumption  as  to  the  the  lower  Court,  still  I  think  that 
source  of  the  funds  which  constituted  for  the  reasons  given  the  decree  of 
the  purchase-money,  arising    merely  the  lower  Court  ought  to  be  reversed. 
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ig78        enjoyment  of  the  property.     The  defendants  do  not  dispute  that 
Dbnon ATH    the  four  brothers^  and  afterwards  the  three  surviving,  were  joint 
9.  in  food  and  worship ;    they  deny  that  the  property  was  joint  or 

SuAw.  purchased  with  joint  funds.  The  plaintiflPs  father,  Bamrutton, 
died  some  thirty-three  years  ago.  Even  during  the  lifetime  of  his 
father,  the  plaintiff  had  lived  from  time  to  time  with  his  maternal 
uncle.  Shortly  after  the  death  of  his  father,  the  plaintiff,  his 
mother,  and  brothers  were  turned  out  of  or  left  the  house. 
The  plaintiff  has  sworn  that  he  has  all  along  had  possession 
of  one  room  in  this  house,  and  that  he  from  time  to  time 
went  to  live  there,  and  that  he  had  lived  there  in  the  aggre- 
gate for  a  period  of  three  months  in  each  year,  although  not 
all  at  once.  He  says  he  retains  the  key  of  the  room,  and 
that  when  he  leaves  the  room,  it  is  locked.  Then  he  adds  a 
circumstance  as  au  illustration,  namely,  that  the  room  still 
contains  the  toys  di  his  childhood.  If  true,  the  statement  that  he 
occupies  this  room  ought  not  to  have  been  very  difficult  of 
proof.  He  might  have  called  many  persons  to  prove  such 
occupation :  but,  in  fact,  all  that  the  evidence  comes  to,  is  that 
the  mother  and  brothers  of  the  plaintiff,  and  the  plaintiff  himself, 
were  sometimes  present  at  the  house ;  but  the  times  deposed  to 
were  only  when  ceremonies  were  being  performed,  and  when 
relations  would  naturally  attend. 

( The  iearned  Judgcy  after  examining  t^e  evidence  as  to  the 
plaintiff's  possession,  proceeded  as  follows,) — On  the  evidence  I 
find  that  since  Kamrutton's  death,  the  plaintiff  Denonath  has 
not  had  possession  of  any  room  in  the  house,  and  has  not  lived 
there  or  occupied  it;  and  if  cl.  13  of  the  Limitation  Act 
applied  to  the  case  (as  in  my  opinion  it  does),  I  should  hold 
*that  he  was  barred  by  limitation.  The  language  of  the  section 
is  not  very  clear  when  ^plicable  to  a  joint  family  dwelling- 
-house in  respect  of  which  no  payments  would  be  recoverable ; 
see  Gossain  Bass  Koondoo  v.  Siroo  Koomaree  Debia  (I). 
If  the  section  does  not  cover  this  case,  then  if  the  property 
was  originally  joint,  it  would  continue  joint  until  there 
was  a  separation.     The   question    then    arises,   was  the  pro- 

(1)  Ante,  p.  219. 
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perty  originally  joint  ?     In  the  absence  of  evidence   as  to  the        1873 

actual  acquisition  of  the  property^  I  should  find   considerable    Dbnonath 

difficulty  in  coming  to  a  decision  on  that  question.     There  are         v. 

numerous  authorities  in  this  Court    which    show  that^   when      Shaw. 

property  is  purchased  in   the  name  of  an  individual  member 

of  a  joint  family^  the  onus  is  upon  the  person  claiming  such 

property  to  be  joint  to  show  that  there  was  a  nucleus  of  joint 

property  out  of  which  it  could  have  been  purchased.     There 

is  however  a  late  authority  to  the  contrary ;  I  refer  to  the  case 

of    Taruck  Chunder  Poddar  v.  Jodeshur   Chunder  Koondoo  (1). 

In  that  case  the   Chief  Justice     carefully  reviewed  most  of 

the  earlier  cases  decided  by  this  Court,  and  also  the  cases  in 

the  Privy  Council  up  to  the  case  of  Nilkristo  Deb  Barmano  v. 

Bir  Chandra  TAaAzrr  (2),  and  ne  held  that^  if  a  family  isjoint, 

and  property  is  purchased  by^  or  in  the  name  of,  one  member^ 

the  onus  is  on  that  one  member  to  show  that  it  was  purchased 

from  separate  funds.     But  the  case  decided  by  the  Chief  Justice 

does  not  notice  the  case  of  Umritonath  Chowdry  v.  Goureenath 

Chowdry  (3).     That  was  an  appeal  from  the  unreported  decision 

of  Kemp   and   Pundit,    JJ.^  who  had   held  that  in  that  case 

the  mere  fact  of  commensality  was  not  sufficient  evidence  of 

the  being  joint  in  estate,  and  that  it  was  necessary  to  ascertain 

whether  the  nucleus  of  the  estate  was  originally  join  tor  separate, 

and  although  the  Judicial  Committee  did  not  go  strictly  into  the 

question,  they  say  at  p.  550 : — ^^  Both  these  cases  of  family  and 

local  custom,  the  burden  of  which  was  entirely  on  the  defendant, 

have  failed,  and  that  brings  it  back  to  the  case  which  the  plaintiffs 

below  had  to  prove, — that  is,  the  simple  fact,  that  this  was  ancestral 

property  of  their  common  grandfather.     That  being  so,'  and  it 

being  substantially  admitted  that  there  was  no    other  source^ 

from  which  the  acquisition  could  be  made,  the  decree   of  the 

Court  below  seems  to  their    Lordships  to   be  right."     If  the* 

true   doctrine  is  that  an  estate,   conveyed    to    an    individual 

member  of  a  family,  will,  in  the  absence  of  proof  to  the  contrary, 

be  presumed  to  be  joint  without  any  evidence  of  a  nucleus  of 

(1)  11  B.  L.  R.,  193. 

(2)  3  B.  L.  R.,  P.  C,  IS  ;  S.  C,  12  MSore's  I.  A„  523. 

(3)  13  Moore's  L  A.,  542  ;  S.  C,  6  B.  L.  R.,  232 ;  see  p.  242. 
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1878       joint  property,  then  it  is  diffioult  to  understand  why  the  Judicial 
Dbhohath    Committee  should  have  relied  on  a  substantial  admisaion.     I 

Shaw 

V.  must  confess  that,  if  I  had  to  give  my  opinion  upon  these  con- 
Shaw.  flicting  authorities,  as  to  whom  the  onus  is  to  be  on,  I  should 
be  inclined  to  consider  that,  when  property  has  been  purchased 
by  an  individual  member  of  a  family,  it  is  necessary  for 
those  who  claim  it  as  joint  property  to  show  that  there  was 
a  nucleus  of  joint  property  out  of  which  it  could  have  been 
purchased.  That  position  has  been  held  by  Mitter,  J.,  in 
Dhunoohdharee  Lall  v.  Gunput  Lall  (1) ;  by  Phear,  J.,  in  Shiu 
Golam  Sing  v.  Baran  Sing  (2) ;  and  by  Jackson  and  Mitter,  JJ., 
in  Radhika  Prasad  Dey  v.  Mussamut  Dharma  Dasi  Dehi  (3). 
Otherwise,  it  seems  to  me  that  it  would  be  necessary  to  apply 
a  double  presumption,  namely,  trst,  that  the  family  was  joint ; 
and  secondly,  that  the  family  was  possessed  of  property. 

But,  in  fact,  I  do  not  think  it  necessary  in  this  case  to  express 
any  decided  opinion  on  the  question  which  is  the  subject  of 
these  conflicting  decisions,  because  even  if  the  onus  were  on 
the  defendants  to  show  that  the  property  was  the  separately 
acquired  property  of  Bammohun,  I  think  the  documentary 
evidence  shows  that  the  property  purchased  originally  in  his 
name  was  always  dealt  with  as  separate,  and  not  as  joint,  property « 

The  property  was  purchased  in  three  parcels  in  1202  (1795), 
1205  (1798),  and  1206  (1799).  All  the  deeds  were  in  the  name 
of  Bammohun  Shaw.  On  the  6th  May  1818,  Rammohun  Shaw 
mortgaged  the  property  to  two  persons  to  secure  the  payment 
of  Bs.  1,601;  and  gave  a  bond  and  warrant  to  confess  judgment. 
Ou  the  7th  April  1820,  Rammohun  Shaw  assigned  the  property 
in  question  by  a  deed  of  that  date.  The  conveying  parties  are 
Bammohun  Shaw  and  Choitun  Churn  Sen.  They  do  not 
appear  to  have  been  partners.  They  are  described,  Bammohun 
Shaw  as  a  wine  merchant,  and  Choitun  Churn  Sen  as  an  inhabit- 
ant of  Calcutta.  There  is  a  recital  that  they  are  indebted  to 
Bhuggobun  Shaw  and  Bamdhone  Shaw,  and  that  a  joint  house 
had  been  given  to  them.     The  deed  goes  on  to  say  that,  by  way 


(I)  11  B.  L.  R.,  201.  •  (2)  I  B.  L.  R.,  A.  C,  164. 

(3)  3  B.  L.  R,,  A.  C,  124. 
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of  collateral  security,  certain  property   and  goods  Lave   been  J878 

assigned  to  them  with  power  to  sell  and  dispose  of  the  same,    ^'shaw'^ 
The  schedule  refers  to  a  distillery  in  the  jrarden.  and  to  the  „      «• 

Hdbryhakaim 

house  in  question  as  belonging  to  Kammohun  Shaw.  shaw. 

Il  is  now  suggested  that  the  deed  is  a  mere  benami  transac- 
tion, and  that  the  house  was  the  joint  property  of  the  four 
brothers.  If  that  was  the  case,  and  if  it  was  necessary  for 
Kammohun  to  sell,  it  would  have  been  quite  sufficient  to  have 
stated  the  facts.  I  am  clearly  of  opinion  from  these  deeds  that 
Ranmiohun  Shaw  dealt  with  this  property  as  his  separate 
property,  and  that  the  deeds  show  that  the  property  was  not  the 
joint  property  of  the  four  brothers.  I  hold  that  the  house  was 
originally  the  separate  property  of  Bammohun;  that  it  was 
afterwards  assigned  to  Ramdhone  for  valuable  consideration, 
and  that  he  has  since  held  it  as  his  separate  property  ;  and  that 
up  to  Bamdhone's  death,  he  permitted  his  brothers  to  reside 
there  as  a  matter  of  hospitality,  and  that  neither  Bamrutt(m 
nor  Bamnidhi  had  any  claim  or  interest  in  the  property. 

Mr.  Lowe  has  referred  to  the  fact  that  certain  witnesses 
were  not  called.  The  answer  to  that  observation  is  that  the  plaint- 
iff had  to  prove  his  case,  and  until  he  had  proved  his  case,  it 
was  sufficient  to  show  from  the  deeds  how  the  property  was 
acquired.  I  am  therefore  of  opinion  that  this  suit  should  be 
dismissed  with  costs  on  scale  2. 

Suit  dismissed. 

Attorney  for  plaintiff :     Baboo  Promothonath  Base, 

Attorney  for  defendants :     Baboo  Poorno  Chunder  Mookerjee. 


fi 
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Before  Sir  Richard  Couch,  Kt,,  Chief  Justice^  and  Mr.  Justice  Poniifex. 


1873  SULTAN  CHAND  v,  SMYTH. 

Dec.  17. 


Minor-^ Indian  Succeeeion  Act  (X  of  1865 J,  m.  2  j-  3 — Ag^e  of  Mcgority— 

Act  XL  of  1858. 

The  definitions  of  "minor"  and  "  minority**  in  the  Indian  Succession  Act 
do  not  apply  to  cases  in  which  a  person  enters  into  a  contract  on  his  own 
behalf,  and  not  in  any  representative  character  under  that  Act. 

Case  stated  for  the  opinion  of  the  High  Court  bj  the  First 
Judge  of  the  Calcutta  Small  Cause  Court : — 

'^  The  plaintiff  sued  the  defendant  for  Rs.  225  on  a  promissory 
note.     The  defendant  pleaded  minority.     It  was  proved  that  the 
defendant  at  the  time  of  the  trial  had  passed  twenty,  but  had  not 
reached  twenty-one  years;  that  he  was  the  legitimate  son  of  a  lady 
bom  in  Ireland;  that  his  father  was4i  gentleman  of  Portuguese 
extraction  domiciled  in  Calcutta ;  that  his  paternal  grandfather 
was  bom  in  Portugal,  had  resided  some  years  in  Calcutta,  but 
had  returned  to  Lisbon,  and  had  died  there  ;  and  that  he  himself 
was  born,  and  had  always  lived  in  Calcutta.     Under  this  state  of 
the  evidence  it  was  contended  for  the  defendant  that  being  the 
legitimate  son  of  a  mother  born  in  Ireland,  he  was  a  Euro- 
pean British  subject  under  the  definition  of  *  European  British 
subject '  contained  in  the  Criminal  Procedure  Code,  and  was  thus 
within  the  only  exception  to  the  rule  of  eighteen  years  as  the  age 
of  majority  which  was  contained  in  Act  XL  of  1858,  which  Act 
had  been  ruled  in  Archer  v.    Watkins  (1)  to  be   of  universal 
application,  except  in  the  case  already  mentioned  of  European 
British   subjects.     The  plaintiff,  on  the  other  hand,  contended 
that  the  defendant  had  not  been  proved  to  be  a  European  British 

(1)  8  B.  L.  R.,  372. 
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subject^  inasmuch  as  the  status  of  a  defendant  depended  on  his 
domicile,  and  a  son's  domicile  was  that  of  his  father,  and  the 
defendant's  father's  donlicile  had  been  shown  to  be  in  Calcutta. 
The  defendant,   therefore,  it  was  contended,  came  within  the 
general  rule  in   Act  XL  of  1858  and  not  within  the  exception, 
and  being  above  eighteen  years  of  age  had  reached  his  majority. 
"  I  held  that  as  Archer  v.  Watkins  (1)  had  been  overruled  by 
the  Full  Bench  In  the  matter  of  the  Petition  of  Benod   Behary 
Mullick  (2),    where   it  was   ruled    that    Act    XL    of    1858 
had  no   application   to  residents  in  Calcutta,  and  the  defend- 
ant and   his   father  were   both  of  titem  residents  in  Calcutta, 
the  question  whether  the  defendant  was  or  was  not  a  European 
British  subject,  was  wholly  immaterial  tathe  case  r  that  he  had 
been  proved  not  to  be  either  a  Mahomedan  or  Hindu ;  and  that 
the  English  law  was  the  law  applicable  to  all  persons  domiciled  in 
Calcutta,  as  the  defendant  had  been  shown  to   be,  who  did  not 
belong  to  one  or  other  of  tliose  two  classes  which  are  entitled  to 
be  governed  by  their  own  laws ;   and  that  the  defendant  must 
therefore  be  held  to  be  a  minor.     I  also- held  that  the  definitions 
of 'minor'  and  'minority'  contained  in  the  Indian  Succession 
Act  (X  of  1865)  did  not  apply  to  cases  of  contract,  but  were 
confined,  by  the  very  section  that  contained  them,  to  cases  of 
intestate  and  testamentary  succession ;  and  on  these  grounds  I 
gave  judgment  for  the  defendant.     As,  however,  I  had  some 
doubts  in  my  own  mind  whether  it  was  possible  to  distinguish  so 
completely  between  cases  of  contract  and  cases  of  intestate  and 
testamentai'y  succession^  as  to  apply  to  one  of  these  classes  of 
cases,  in  the  instance  of  persons  domiciled  in  Calcutta,  the  law  of 
majority  at  eighteen  years  of  age,  and  to  the  other  the  law  of 
majority  at  twenty-one  years,  I  made  my  judgment  contingent 
on  the  opinion  of  the  High  Court  upon  the  question — 

"  Whether  I  was  right  in  holding  that  the  definitions  of 
' minor ^  and  'minority,'  though  they  do  apply  to  persons 
domiciled  in  Calcutta  as  well  as  to  all  others  in  India,  only  so 
apply  in  cases  of  intestate  and  testamentary  succession,  and  not 
in  cases  of  contract  ? 


187S 


Sultan 
Chard 

V. 

Smyth. 


(1)  8  B.  L.  R.,  372. 


(2)  lOB.  L.  R.,  231. 
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1878  '*  At  the  request  of  the  plaintiff  I  also  refer  the  following 

SuLTAH     question    which    he    considers    of  importance,  though  it  is  in 
o.         my  opinion  entirely  irrelevant  to  the  real  issue,  viz, : 

'^  Whether  the  son  of  a  man,  who  is  of  Portuguese  extraction 
having  an  Indian  domicile,  by  his  wife,  who  is  a  native  of  Ireland, 
is  a  European  British  subject?" 

The  parties  were  not  represented  by  Counsel. 
The  opinion  of  the  High  Court  was  delivered  by 

Couch,  C.J. — We  are  of  opinion  that  the  definition  in  the 
Indian  Succession  Act  of  'minor'  and  'minority*  does  not 
apply  in  cases  where  a  person  enters  into  a  contract  on  his  owii 
behalf,  and  not  in  any  representative  character  under  that  Act. 
S.  2  of  the  Act  shows  what  the  law  in  it  is  to  be  applicable  to, 
viz.,  cases  of  intestate  or  testamentary  succession. 

As  to  the  second  question,  it  was  not  necessary  that  it  should 
be  determined  by  the  Judge  of  the  Small  Cause  Court,  and  the 
.  plaintiff  ought  not  to  have  asked  to  have  it  referred  to  this 
Court. 

The  judgment  must  be  for  the  defendant  as  it  has  been  given 
by  the  Judge  of  the  Small  Cause  Court 


1874 

Jany.  20. 


Before  Sir  Richard  Couch,  Kt.,  Chief  Justice,  and  Mr.  Justice  PorUifex, 

MACKENZIE,  LTALL,  and  othbbs  e.  SHIB  CHUNDER  SEAL. 

Goods  sold  and  delivered.  Action  for — Principal  and  Agent — Adoption  of 
AgenCs  Act — Delivery  by,  and  payment  to,  unauthorized  Agent. 

The  defendant,  through  a  broker,  purchased  from  the  plaintifis  certain  goods, 
to  be  paid  for  by  cash  on  delivery,  and  before  removal.  Both  the  defendant 
and  his  broker  knew  that  the  plaintifis  had  a  separate  cash  office  where  pay- 
ments for  goods  of  the  description  purchased  were  usually  made,  and  the 
broker  knew  that  the  delivery  clerk,  whose  duty  it  was  to  deliver  the  goods, 
had  no  authority  to  do  so  without  a  special  order  from  the  plaintiffs.  A 
portion  of  the  goods  was  paid  for  at  the  cash  office,  and  delivery  thereof 
obtained  from  the  delivery  clerk  in  the  usual  way.  For  the  remainder  of  the 
goods,  the  broker,  on  behalf,  but  without  the  knowledge,  of  the  defendant,  paid 
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the  deliverj  olerk  and  obtained  delivery  from  him  of  the  goods  without  any         1874 


order  for  delivery  having  been  given  by  the  plain tifis.    The  plaintiffs,  a  year   Magkeneib, 
subsequently,  discovered  that  the  delivery  clerk  had  embezzled  the  money  so        L'tall 


V. 


paid  to  him.     Beld,  that  they  were  entitled  to  recover  the  balance  of  the  price    Shib  Chuk- 
of  the  goods  from  the  defendant  in  an  action  for  goods  sold  and  delivered. 


Case  stated  for  the  opinion  of  the  High  Court  by  the  First 
Judge  of  the  Calcutta  Small  Cause  Court. 

The  case  stated  that  the  plaintiffs  sued  to  recover  Bs.  565 
for  balance  due  for  goods  sold  and  delivered ;  that  the  defend- 
ant alleged  in  defence  that^  on  the  9th  July  18729  he  entered  into 
a  contract  with  the  plaintiffs  for  the  purchase  of  300  cases  of 
.window  glass,  the  contract  stipulating  that  the  price  should  be 

m 

payable  in  cash  on  delivery  and  before  removal ;  that,  on  the 
9th  July  1872,  he  paid  to  the  plaintiffs  Bs.  51  by  way  of 
earnest ;  that  on  the  each  date  of  delivery  he  had  either  himself 
paid  the  plaintiffs  the  price  of  goods  delivered,  or  sent  the  same 
through  his  broker  Bhoyrub  Chunder  Sen ;  and  that  he  made 
the  following  payments,  and  received  delivery  of  goods  on  the 
following  dates  in  the  manner  following  : — 


9th  July  1872 

3id  Augnst  1872  ... 

13th  August  1872  ... 
20th  August  1872  ... 
28th  September  1872 
20th  November  1872 


I 


Paid  by  way    of 


".i 


earnest 
)     rub  Chunder  Sen  j 


f  Received  28  cases  of  j  Paid  through  Bhoy 
(     glass 

Received  49  oases  ...  Paid  through  ditto 

Do.     42  oases  ...  Ditto       ditto 

Da      45  oases  ...  Ditto       ditto 

Da     134  cases  ...  Paid  through  self 


Rs.  Ab.  P. 

61    0    0 

200    0    0 


360 
300 
321 
900 


0 
0 
0 
0 


0 
0 
0 
0 


The  case  then  proceeded  to  state  that  **  of  these  payments,  the 
plaintiffs  admitted  having  received  the  sums  of  Bs.  51,  Ks.  321, 
and  Bs.  900  on  the  dates  alleged  by  the  defendant ;  they  further 
admitted  having  received  on  the  27th  March  1873  Bs.  200,  and 
on  the  28th  March  1873  Bs.  100,  on  account  of  the  defendant, 
through  one  Dwarkanath  Sett ;  but  it  has  not  been  proved  who 
Dwarkanath  Sett  is." 

The  following  facts  were  stated  to  have  been  proved,  viz, : — 
^'  That  defendant  had  had  dealings  with  the  plaintiffs  for  the 
last  thirty  years,  and  that  during  that  time  he  had  always  had 
cash  dealings  with  them,  and  had  never  had  credit  from  them ; 


362  BENGAL  LAW  REPORTS.  [VOL.  XIT^.:^ 

^^74 that,  excepting  the  payments  of  Rs.  61  on  Ae  9th  July,  and 

^'^Lya""*'*'  Rfl.  900  on  the  20th  November,  which  were  made  by  himself, 
^  the  defendant  had  made  the  other  payments  through  Bhoyrub 
DBB  Sbau  Cbunder  Sen ;  that  both  the  defendant  and  Bhoyrub  Chunder 
Sen  were  aware  that  there  is  a  separate  cash  office  of  the 
plaintiffs  where  payments  for  goods  of  the  description  sold  to  the 
defendant,  and  generally  (with  certain  special  exceptions)  for  all 
goods  sold  by  the  plaintiffs  whereof  delivery  was  required,  are 
usually  made,  and  that  such  of  the  above  payments  as  are 
admitted  by  both  sides  to  have  been  received  by  the  plaintiffs 
were  paid  into  that  office,  whereas  the  other  payments  were  made 
by  the  said  Bhoyrub  Chunder  Sen  to  one  Madhub  Chunder 
Sircar ;  that  the  said  Madhub  Chunder  Sircar  was  a  servant  of 
the  plaintiffs,  and  was  in  charge  of  the  said  goods  sold  to  the 
defendant,  and  delivered  the  same  to  the  defendant ;  and  that, 
besides  being  in  charge  of  plaintiffs'  goods  of  the  description 
sold  to  the  defendant,  he  had  the  charge  of  cash  sales  of  certain 
other  petty  commodities  not  of  the  description  sold  to  the 
defendant,  the  price  whereof  he  was  admitted  to  be  authorized  to 
receive ;  that  although  the  whole  of  the  goods  were  delivered  so 
far  back  as  November  1872,  no  notice  was  taken  by,  or  given 
to,  the  plaintiffs  of  the  payment  of  the  price  thereof,  except  as 
aforesaid,  until  about  three  months  ago,  when  Madhub  Chunder 
Sircar  was  prosecuted  for  embezzlement  by  the  plaintiffs ;  that 
all  goods  delivered  by  Madhub  Chunder  Sircar  from  the 
godowns  of  the  plaintiffs,  used  to  be  delivered  under  orders  of 
the  firm,  and  that  Madhub  Chunder  Sircar  had  no  authority  to 
deliver  any  goods  without  the  firm's  order,  and  such  want  of 
authority  was  known  to  the  defendant's  broker  Bhoyrub  Chun- 
der Sen,  and  that  it  was  not  proved  that  any  order  was  passed 
by  the  firm  on  Madhub  Chunder  Sircar  for  delivery  of  those 
goods  for  which  the  plaintiffs  allege  that  they  have  not  been  paid. 

'^  As  regards  the  remaining  boxes  of  window  glass,  there  is 
no  dispute,  owing  to  their  breakage." 

The  first  Judge  of  the  Small  Cause  Court,  considering  that^ 
under  the  circumstances  stated,  the  payments  made  to  Madhub 
Chunder  Sircar  were  not  payments  made  to  the  plaintiffs,  it 
being  known  to  the  defendant's  agent  Bhoyrub  Chunder  Sen 
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that  the  said  Madhub  Chunder  Sircar  was  not,  and  that  another        1874 
person,  viz,^  the  head  of  the  cash  office  of  the  plaintiffs,  was  the    Mackbnzik 
person  who  usually  received  payments  for  them,  gave  judgment  «. 

for  the  plaintiffs  for  Rs.  550,  contingent  upon  the  opinion  of  the    dsbSkau 
High  Court  on  the  following  questions,  which  he  referred  at  the 
request  of  the  defendants. 

"  1*^. — ^Whether  the  payments  made  to  Madhub  Chunder  Sircar 
were  payments  to  the  plaintiffs  ? 

*^  2nd. — Thedefendant  never  having  had  any  credit  transactions 
with  the  plaintiffs,  and  having  sent  money  with  his  own  broker, 
Bhoyrub  Chunder  Sen,  to  pay  cash  for  the  goods,  whether  or 
not  he  is  liable  to  pay  for  such  goods  over  again,  if  the  money  so 
sent  by  him  did  not  actually  reach  the  plaintiffs  but  Madhub 
Chunder  Sircar  ? 

"  3rd* — Having  regard  to  the  length  of  time  which  elapsed 
between  the  last  deliverv  and  the  institution  of  this  suit, 
whether  or  not  the  presumption  of  law  is  that  the  plaintiffd 
recognized  the  payments  made  to  Madhub  Chunder  Sircar  ? 

"  Aik. — Whether  or  not  the  plaintiffs  are  guilty  of  such  negli- 
gence as  would  debar  them  from  recovering  the  sum  claimed 
from  the  defendant  ? 

^^  5th. — Can  the  plaintiffs  adopt  the  delivery  of  goods  by 
Madhub  Chunder  Sircar  which  are  not  proved  to  have  been 
delivered  under  their  orders,  and  at  the  same  time  refuse  to 
recognize  the  payments  made  to  Madhub  Chunder  Sircar  ?"  « 

Mr.  Evans,  for  the  plaintiffs,  contended  that  the  only  question 
arising  on  the  facts  as  stated  was,  whether  the  defendant  had 
paid  for  the  goods,  receipt  of  which  he  admitted ;  if  not,  the 
plaintiffs  were  entitled  to  recover.  Where  there  is  a  special  place 
for  payment,  as  in  the  case  of  a  shopman  authorized  to  receive 
payment  over  the  counter,  payment  elsewhere  than  in  the  shop 
is  not  good — Kaye  v.  Brett  (1). 

Mr.  Phillips  for  the  defendant. — The  action  is  for  goods  sold 
and  delivered.  Delivery  by  the  plaintiffs  has  not  been  proved, 
inasmuch  as  the  delivery  by    Madhub  Chunder   Sircar   was 

(1)  5  Ex.,  269. 
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>^^  unauthorized,  and  therefore  tortious.  The  action  should  have 
^'^Lyall'**  ^^^^  ^°  trover,  not  in  contract — Read  v.  Hutchinson  (1).  The 
Srib  Ch  h-  ^"'y  contract  was  for  payment  of  '*  cash  on  delivery  and  before 
DKB  Sbau  removal."  The  receipt  of  the  money  and  the  delivery  of  the 
goods  were  parts  of  the  same  act.  If  the  plaintiffs  adopt  their 
servant's  act  at  all,  they  must  adopt  it  altogether ;  they  cannot 
at  one  and  the  same  time  rely  on  the  unauthorized  delivery  as  a 
delivery  under  the  contract,  and  yet  repudiate  their  servant's  act 
in  receiving  payment — Ramazotti  v.  Bowring  (2).  [Pontifex, 
J. — That  was  a  case  of  adopting  or  repudiating  a  contract ; 
here  the  case  is  one  of  adopting  or  repudiating  an  act.]  No  doubt, 
and  on  that  ground,  it  may  be  open  to  contention  that  the  plaint- 
iffs could  not  adopt  the  delivery  at  all,  as  it  was  '^  a  bare  act  the 
effect  of  which  would  be  to  raise  a  duty  towards  them  from  the 
defendant" — Smith's  Merc.  Law,  pp.  155,  156;  and  Story  on 
Agency,  s.  246.  The  case  may  be  put  in  another  way.  When 
an  unauthorized  act  is  adopted  it  is  the  same  thing  as  if  it  had 
been  authorized  in  the  first  instance  :  by  adopting  the  delivery 
the  plaintiffs  authorized  a  departure  from  the  usual  course  of 
business,  and  cannot  therefore  insist  on  the  usual  course  being 
followed  in  the  payment — Ferguson  v.  Carrington  (3).  The 
learned  Counsel  was  proceeding  to  argue  that  the  plaintiffs'  laches 
afforded  a  ground  of  defence.  [Couch,  C.J. — We  cannot  enter 
upon  that,  it  is  a  question  of  fact,  viz.,  whether  it  is  not  evidence 
9  that  they  knew  of  the  delivery.] 

Mr.  Evans  in  reply. — The  words  "cash  on  delivery  and 
before  removal "  do  not  make  receipt  of  the  money  and  delivery 
of  the  goods  part  of  the  same  act  The  evidence  shows  that 
they  were  to  be  two  distinct  acts  performed  at  different  places 
and  by  different  persons.  [Pontifbx,  J. — The  delivery 
was  the  plaintiffs'  part  of  the  contract,  the  payment  was  that  of 
the  defendant.]  Just  so;  the  plaintiffs  could  adopt  the  delivery 
by  the  servant  whose  duty  it  was  to  deliver,  without  adopting 
receipt  of  payment  to  a  person  not  authorized  to  receive  it. 

(I)  3  Camp.,  352.  (2)  7  C.  B.,  N.  S^  851.  (3)  9  B.  &  C,  59. 
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The  opinion  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts,  continued). — 
Taking  the  facts  as  stated,  the  case  is  really  this.  The  defend- 
ant not  being  entitled  to  have  delivery  of  the  gpods  until  he  had 
paid  for  them,  procured  the  delivery  from  Madhub  Chunder 
Sircar,  in  a  manner  which  he  knew  was  not  authorized  by  the 
plaintiffs,  without  the  order  of  the  firm,  which  it  is  found  was 
not  given,  and  which  he  knew  ought  to  have  been  given. 
Having  so  obtained  the  goods,  he  makes  a  payment  to  Madhub 
Chunder  Sircar,  knowing  that  he  was  not  the  person  who  ought, 
according  to  the  usage  of  the  plaintiffs'  office,  and  the  way  in 
which  they  carried  on  their  business,  to  have  received  the 
money.  We  think  this  is  not  a  case  to  be  decided  according  to 
technicalities,  as  in  an  action  for  goods  sold  and  delivered,  and 
upon  the  plaintiffs  adopting  the  act  of  their  sircar.  The  sub- 
stantial question  is,  ought  the  defendant,  having  got  the  goods, 
to  avail  himself  of  a  payment  for  them,  made  in  a  manner 
in  which  he  knew  it  ought  not  to  have  been  made.  We  think 
that  he  ought  not.  The  plaintiffs  are  entitled  to  be  paid  for  the 
goods  which  he  has  taken  delivery  of,  and  it  is  immaterial  in 
which  form  of  suit  they  recover  the  money.  It  is  only  neces- 
sary to  answer  the  first  question  which  has  been  put  to  us,  that 
the  payments  made  to  Madhub  Chunder  Sircar  were  not 
payments  to  the  plaintiffs. 

The  plaintiffs  will  have  judgment  to  recover  the  balance 
claimed,  with  costs  of  stating  this  case  for  the  opinion  of  this 
Court,  and  otherwise  arising  out  of  or  connected  therewith. 


1874 

Mackkkzib, 
Ltall 

V. 

Shib  Chubt- 
DBs  Seal. 


Attorneys  for  the  plaintiffs :    Messrs,  Berners^  Sanderson,  and 
Upton. 

Attorney    for    the    defendant:     Baboo     Gunnesh     Chunder 
Chunder. 
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FULL  BENCH. 


1873 


Before   Sir   Richlird   Couch,  Kt^    Chief  Justice,   Mr.  Justice   Kemp^ 
Mr.  Justice  Jackson,  Mr.  Justice  Mitier,  and  Mr,  Justice  Pontifex. 

In  the  mattbb  or  trb  PrririoN  of  thb  COLLEiCTOR  of 


July  14.  FURREEDFOKB.* 


Appeal—Regulations    V  of  1812,  *.  26,  and   V  of  1827,  *.  S-^Order  for 

Attachment  and  Manager. 

No  appeal  lies  to  the  High  Court  from  an  order  passed  bj  a  District  Jadge, 
issuing  a  precept  to  the  Collector  to  hold  an  estate  in  attachment  and  to 
appoint  a  manager,  under  s.  26,  Regulation  V  of  1812,  and  s.  3,  Regulation  Y 
of  1827; 

This  was  an  application  by  the  Collector  of  Furreedpore^ 
under  s.  26,  Regulation  V  of  1812,  to  exercise  the  power  of 
attachment  conferred  by  that  section  in  respect  of  an  estate 
called  Roopapatha,  the  joint  property  of  Ramarungini 
Dossee  and  Gurudoss  Roy,  on  the  ground  of  the  existence  of 
disputes  between  tliein,  which  were  likely  to  lead  to  a  breach 
of  the  peace  and  to  oppression  of  the  ryots. 

The  Judge  found  that  disputes  did  exist  between  Ramarungini 
and  Gurudoss  Roy,  which  werelikely  to  cause  inconvenience  to  the 
public  and  injury  to  private  rights  and  oppression  of  the  ryots ; 
and  that  sufficient  cause  had  been  shown  to  exercise  the  powers 
conferred  by  Regulation  V  of  1812.  He,  accordingly,  ordered 
a  precept  to  be  issued  to  the  Collector  of  Furreedpore,  directing 
him  to  attach  the  said  estate  and  to  appoint  a  proper  person 
for  the  management  thereof. 

Gurudoss  Roy  appealed  to  the  High  Court. 

The  appeal  came  on  for  hearing  before  a  Division  Bench 
(Markby  and  Birch,  JJ.),  when  their  Lordships  expressed 
their  opinion  that,  on  the  language  of  s.  26,  Regulation  V  of  1812, 
no  appeal  would  lie;  but  referring  to  Construction  No.  717  of 
the  Sudder  Court,  21st  September  1832,  as  being  in  conflict  with 

*  Miscellaneous  Rof^nlar  Appeal,  No.  36  of  1873,  against  the  order  of  the 
Judge  of  Zilla  Dacca,  dated  the  16lli  November  1872. 
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their   opiDion^   and  remarking  that  such  an  appeal  had  been        1878 
entertained  in  the    case   of  In    re   Muhinder  Narain  Boy  (I).      Ikthe 

•^  '        MATTER  OF 

they    referred    the   following   question   for    the   opinion  of   rthb^  Pbtitiow 

"^  OFTHR 

Full  Bench  : —  Collkctor  of 

**  Whether  there  is    an  appeal  to   this    Court    against   the 
order  of  the  Judge  of  the  District   Court  issuing   a  precept 
^^  to  the  Collector  to  hold  an  estate  in  attachment  and  to  appoint 
a  manager,  under  s.  26,  Regulation  Y  of  1812,  and  s.  3,  Regu- 
lation V  of  1827?" 

Mr.  Ghose  (Baboo  Hem  Ckunder  Banerjee  with  him)  for  the 
appellant,  contended  that,  upon  the  wording  of  s.  26,  Regula- 
tion Y  of  1812,  an  appeal  would  lie.  An  appeal  was  allowed  to 
the  Provincial  Court.  Construction  No.  717  of  the  late  Sudder 
Court,  dated  21st  September  1832,  declared  that  the  order  was 
open  to  appeal,  and  such  an  appeal  was  entertained  by  that 
Court  in  the  case  of  In  re  Muhinder  Narain  Bvy  (1).  Under 
8,  23,  Act  XXIII  of  1861,  an  appeal  lies  to  the  High  Court 
from  a  decree  or  order  passed  by  a  Zilla  Judge.  The  order 
appealed  against  in  this  case  is  in  the  nature  of  a  decree.  There 
is  no  Regulation  taking  away  appeals  in  such  a  case.  Besides, 
appeals  were  entertained  by  the  late  Sudder  Court  from  orders 
]>as8ed  under  s.  26,  Act  Y  of  1812 ;  see  In  re  Nil  Madhoo  Surma 
Chowdhree  (2),  In  re  Joy  Gopal  Pal  Chowdhree  (3),  and  In  re 
James  Coelt  (4). 

Mr.  Woodroffe  (Baboos  Shamloll  Mitter  and  Anund  Ckunder 
Ghosal  with  him)  for  the  respondent,  was  not  called  upon,      t 

The  opinion  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — The  present  appellate  jurisdiction  of  this 
Court  depends  upon  the  words  of  the  16  th  clause  of  the 
Charter  now  in  force,  which  say  that  the  Court  is  to  exercise 
appellate  jurisdiction  in  such  cases  as  were  subject  to  appeal 
to  the  High  Court  by  virtue  of  any  laws  or  Regulations  in  force 

(1)  Carrau's  Sum.  Ca.,  145.  (8)  Carrau^s  Sum.  Ga.,  116. 

(2)  /(/.,  54.  (4)  ld.y  150. 

48 
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1878        at  the  date  of  the  Charter.     We  must,  therefore,  refer  to  the 
Ikthb      words  of  the  first  Charter,  which  in  cl.  15  said  that  the  Court 

Jf  ATTBR  OF 

THE  Prtitioit  was  to  ezercise  appellate  jurisdiction  in    such  cases  as  were 

OP  THB  ,  a.  X  f 

CoLLRCTOR  OP  subject  to  appeal  to  the  Court  of  Sudder  Dewannj  Adwalut  by 
'virtue  of  anj  laws  or  Regulations  then  in  force,  or  which  should 
become  subject  to  appeal  hj  virtue  of  such  laws  or  Regulations 
relating  to  civil  procedure  as  should  be  thereafter  made  bj 
the  Governor-General  in  Council.  In  order  that  there  should 
be  an  appeal  to  this  Court  in  this  case,  it  is  necessary  that  there 
should  be  some  law  or  Regulation  giving  it. 

Regulation  Y  of  1812,  which  gave  to  the  Zilla  and  City 
Judges  the  power  to  appoint  a  manager,  gives  a  limited  appeaL 
It  provides  that  ^^  if  the  Revenue  Authorities,  or  any  of  the  indi- 
viduals holding  an  interest  iu  the  estate,  shall  be  dissatisfied  with 
the  selection  made  by  the  Zilla  or  City  Judge  of  the  individual 
to  perform  the  duty  in  question,  it  shall  be  competent  for  them 
to  represent  their  objections  to  the  Provincial  Court  of  AppeaU 
which  Court  will  confirm  the  manager  chosen,  or  order  the 
Judge  to  select  and  appoint  another  person.'*  These  words 
exclude  the  supposition  that  there  was  to  be  an  appeal  upon 
the  propriety  of  appointing  a  person  to  manage  the  estate,  or 
upon  the  questions  which  the  Zilla  Court  had  to  consider^ 
whether  there  was  such  inconvenience  to  the  public  or  injury 
to  private  rights  from  the  disputes  amongst  the  proprietors  of 
joint  undivided  estates  as  would  be  a  sufficient  cause  for  putting 
the  management  in  the  hands  of  a  person  appointed  by  the 
Court  This  Regulation^  instead  of  giving  an  appeal  against  an 
ordftr  that  there  shall  be  a  manager,  shows,  so  far  as  the  inten- 
tion t)f  the  Legislature  can  be  gathered  from  the  words  used, 
that  there  was  not  to  be  such  an  appeal.  And  there  might  be 
very  good  reasons  for  the  ezercise  of  a  power  of  this  kind  not 
being  subject  to  an  appeal  to  the  Provincial  Court.  Then  there 
is  no  other  law  or  Regulation  that  we  are  aware  of,  and  none 
has  been  referred  to,  which  would  give  to  the  Provincial  Court 
the  power  of  entertaining  an  appeal  against  an  order  of  this 
description. 

The  appellate  jurisdiction  of  the  Provincial  Court  was  con- 
ferred by  Regulation  V  of  1793,  s.   12.     In  the  first  "part  it 


VOL.  XIL]  HIGH  COURT.  369 

speaks  of  all  persons  aggrieved  by  the  decisions  of  the  Zilla         ^^78 
or  City  Courts  being  permitted  to  appeal^  but  the   latter  part       ^^  ™«^^ 
of  the  section  shows  that  what  was  intended  to  be  appealed  thk  Petition 

,  ,  OP  THB 

from  were  decrees  of  the  Courts,  and  not  an  order  of  this  kind.  Collector  op 

It  would  not  be  a  safe  or  a  proper  way  of  construing  an  Act  or 

a  Regulation,  where  the  word  ^^  decree''  is  used,  to  read  it  as  if 

the  words  were  *^  in  the  nature  of  a  decree,"  as  we  have  been 

asked  to  do.     We  should  very  often  defeat  the  intentions  of 

the  legislative  authority  if  we  were  to  construe  the  statute  law 

in  such  a  manner. 

The  Construction  of  the  Sudder  Court  was  an  extra-judicial 
opinion,  given  without  any  argument  upon  the  question,  and 
without  its  having  been  raised  before  the  Court.  We  cannot 
consider  that  as  having  the  authority  of  a  decision  of  a  Court 
pronounced  in  a  judicial  proceeding  and  after  argument  before 
it  upon  the  question.  There  appears  to  be  one  case  in  which 
the  Sudder  Court  allowed  what  was  properly  an  appeal  against 
an  order  of  this  kind ;  the  other  cases  may  rather  be  considered 
as  an  exercise  by  the  Court  of  its  superintending  power  than 
the  exercise  in  its  proper  sense  of  an  appellate  jurisdiction.  I 
do  not  think  that  this  decision  of  the  Sudder  Court  can  be 
considered  to  have  the  authority  which  would  bring  the  matter 
within  the  clause  in  the  Charter,  which  says  that  the  appellate 
jurisdiction  of  this  Court  must  be  that  which  the  Sudder  Court 
had  by  virtue  of  any  laws  or  Regulations.  I  think  we  must 
say  that  an  appeal  in  this  case  does  not  lie  to  the  High  Court. 
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Before  Sir    Richard  Couch,  Kt.,    Chief  JtuHce,   Mr.  Justice  Keinp^ 
Air.  Justice  Jachson^  Mr,  Justice  Olover^  and  Mr.  Justice  Poniifex. 

1573  UNNODA  PERSAD  ROY  ahd  othbbs  (Hbim  of  Px-aihtift)  r. 

I>ec.  10.  ERSKINB  awd  othbbs  (Dbfbrdahts).* 

Co'SharerSy  Suit  by  one  of  Several^  Cause  of  Action — Valuation — Juris- 
diction— Parties* 

Where  a  patni  talook,  belonging  to  several  co- sharers  each  of  whom  col- 
lected his  own  share  of  rent  from  the  mehal,  was  sold  for  arrears  of  rent,  and 
one  of  the  co-sharers  broaght  a  suit  in  the  Munsif*s  Court  to  recover 
possession  of  his  share  by  setting  aside  the  sale,  and  valued  his  suit  accord- 
ing to  his  share,  making  the  other  co-sharers  defendants, — Held  that  the 
suit  could  not  be  maintained  in  that  form.  The  cause  of  action  was  the  sale 
of  the  whole  estate,  and  the  suit  should  have  been  framed  and  valued 
accordingly,  and  brought  in  a  Court  in  which  the  rights  of  all  the  parties 
interested  in  setting  aside  the  sale  mi^ht  have  been  declared  in  one  suit. 

In  this  case  one  Kassinath  Boy  sued  certain  persons^  whom 
he  described  as  ^*  Messrs.  Erskine  &  Co.,"  and  eight  other 
persons^  alleging  that  a  certain  patni  talook  was  held  by  seven 
co-sharers,  of  which  the  plaintiff  held  one  share,  and  certain  of  the 
defendants  the  remainder,  each  shareholder  collecting  his  own 
share  of  the  rent  from  the  mehal ;  that  defendant  No.  1,  alleging 
that  he  had  purchased  the  zemindari  right  over  this  patni, 
had  brought  a  suit  before  the  Collector  under  Regulation  VIII  of 
1819,  praying  for  the  sale  of  the  patni  talook  on  account  of 
arrears  of  rent;  and  a  sale  of  the  patni  talook  having  been 
directed,  the  defendant  purchased  it  himself,  and  took  possession  ; 
that  the  plaintiff  appealed  to  the  Commissioner,  but  was  unsuc- 
cessful ;  that  he,  therefore,  on  the  various  grounds  set  forth  in 
the  plaint,  brought  this  suit  in  the  Munsif's  Court  to  recover 
possession  of  his  one-seventh  share  by  setting  aside  the  sale, 
valuing  his  suit  according  to  his  share.  The  plaint  also  con- 
tained an  allegation  that  the  plaintiff  was  hot  on  good  terms 

*  Special  Appeal,  No.  102  of  1873,  against  the  decree  of  the  Subordinate 
Judge  of  Zilla  Beerbhoora,  dated  the  28rd  September  1872,  affirming  the 
decree  of  the  Munsif  of  Ooobrajpore,  dated  the  28th  March  1872. 


■^ 


V, 

Ekskinb. 
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with  hia  cosharers^  and  that  they  were  acting  in  collusion  with        1878 

the  zemindar ;  but  they  were  made  defendants  to  the  suit  p JiZ  Rot 

The  suit  was  valued  at  Rs.  365,  being  the  value  of  the 
plaintiff's  one-seventh  share. 

The  whole  patni  talook  was  registered  in  the  plaintiff's  name 
in  the  zemindar's  serishta. 

Several  other  shareholders  filed  similar  suits^  each  in  respect 
of  his  own  share. 

Both  the  lower  Courts,  relying  on  Biswanath  Bhuttacharjee  v. 
The  Collector  of  Mymensingh  (1),  dismissed  all  the  suits  on  the 
ground  that  a  single  suit  ought  to  have  been  brought  by  all  the 
co-sharers  to  set  aside  the  sale  and  recover  possession  of  the 
whole  talook. 

The  several  plaintiffs  preferred  special  appeals  to  the  High 
Court,  but  the  present  appeal  alone  was  argued.  The  appellants 
were  the  heirs  and  representatives  of  the  plaintiff  who  had  died 
since  the  case  was  decided  by  the  lower  Courts.  The  appeal  was 
heard  before  Markby  and  Mitter,  JJ.,  who,  in  consequence  of 
the  case  relied  on  by  the  lower  Courts  being  in  conflict  with 
Baghab  Chandra  Banerjee  v.  Brajanath  Kundu  Chowdhry  (2), 
referred  to  a  Full  Bench  the  question 

'^  Whether  one  suit  by  all  the  shareholders  to  set  aside  the 
sale  and  to  recover  possession  ought  to  have  been  brought,  or 
whether,  as  the  appellant  maintains,  each  shareholder  was  enti- 
tled to  sue  separately  ?  " 

Baboo  Aushotosh  Mookerjee  for  the  appellant. — This  suit  is 
properly  brought — Raghab  Chandra  Banerjee  v.  Brajanath 
Kundu  Chowdhry  {2).  There  is  an  allegation  in  the  plaint  that  the 
defendants  will  not  join  the  plaintiff,  and  therefore  they  have 
been  made  defendants.  All  the  parties  are  before  the  Court, 
and  no  failure  of  justice  can  take  place.  The  plaintiff  would  be 
without  a  remedy  if  such  a  suit  did  not  lie.  A  suit  must  be 
valued  according  to  the  relief  sought.  The  real  object  of  the 
suit  is  to  recover  possession  of  plaintiff^s  share, — that  is  the 
relief  sought,  although  he  must  ask  that  the  sale   be   set  aside. 

(1)  7  B.  L.  R.,  App.,  4-2.  (2)  9  B.  L.  R.,  91,  note. 
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1^3        At  any  rate  an  order  may  be  made  for  the  consolidation  of  the 
UsiicoDA     suits,  rCouCH,  C.J. — We  have  no  power  to  order  a  consolida- 

Pbkbad  Rot     .       ^  ^ 

tion.] 


V, 

Ebskxhs. 


The  Advocaie^Generaly  offg.  (Mr.  Paul)  (with  him  Mr.  Allan), 
for  the  respondent,  was  not  called  upon. 

The  judgment  of  the  Full  Bench  was  delivered  by 

Couch,  C.J. — I  think  that,  in  deciding  this  case,  we  must  take 
the  latter  part  of  the  question  which  has  been  stated  by  the 
learned  Judges,  and  take  it  in  connexion  with  what  the  suit 
appears  to  be.     We  are  asked  whether,  in  a  suit  to  set  aside  the 
sale  of  a  property  held  by  several  shareholders,  each  of  them 
is  entitled  to  sue  separately  ;  and  I  think  we  must  consider  the 
question  as  meaning  entitled  to  sue  separately  iu  the  manner  in 
which  the  present  suit  is  brought.     It  is  a  suit  to  set  aside  the 
sale  of  the  property.     It  is  true  that  the  plaintiff  has  made  the 
other  co-sharers  defendants  in  the  suit ;  but  he  has  asked  to 
have  the  possession  of  his  own  share.     Although  he  may  have 
in  terms  asked  to  have  the  sale  set  aside,  he  is  by  the  valuation 
of  his  suit  limited  to  the  setting  aside  the  sale  of  his  own  share 
only.     By  the  framing  of  the  suit  in  this  way,  he  has  brought 
it  in  a  Court  in  which  he  could  not  hav^  brought  it  if  it  had 
been  a  suit  to  set  aside  the  sale  as  to  the  entire  property.     I 
think  he  was  unable  to  sue  iu  that  way  ;  he  has  in  fact  sued  in 
respect  of  part  only  of  the  cause  of  action, — namely,  that  which 
applied  only  to  himself;  the  cause  of  action  was  the  sale  of  the 
whole,  and  the  suit  ought  to  be  framed  and  valued  accordingly ; 
and  be  brought  in  such  a  Court  that  the  rights  of  all  the  parties 
interested  iu  setting  aside  the  sale  might   be  declared  in   one 
suit.     I  think  the  decisions  of  the  Courts  below  were  right,  and 
that  the  appeal  should  be  dismissed  with  costs. 
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APPELLATE  CIVIL. 


Before  Mr,  Justice  Phear  and  Mr,  Justice  Morris. 
LALJEET  SINGH  (Defendant)  t;.  RAJCOOMAR  SINGH 

(PLAINTIPP).* 

Hindu  Law — Mitdkshara^  Partition  in  Faiher^s  Lifetime — Mother's  Share., 

By  the  Mitakshara  law  a  son  may  sue  during  the  lifetime  of  his  father  for 
a  partition  of  the  ancestral  property.  On  such  a  partition  being  made,  the 
mother  is  entitled  to  have  a  share  allotted  to  her,  by  way  of  maintenance 
or  otherwise,  equal  to  a  son^s  share. 

This  was  a  suit  brought  by  Bajcoomar  Singh,  a  member  of 
a  joint  Hindu  family  subject  to  the  Mitakshara  law,  against 
his  father  Laljeet  Singh  and  his  minor  brother  Raj narain  Singh,' 
for  a  partition  of  the  ancestral  property.  The  material  defences 
raised  by  the  defendant  Laljeet  Singh  were  that  the  mother  of 
the  plaintiff  was  alive  ;  and  that^  under  the  Mitakshara  law,  she 
was  entitled  to  a  share  on  partition  of  the  ancestral  property, 
and  ought  therefore  to  have  been  made  a  party  to  the  suit ;  that 
as  she  was  still  capable  of  bearing  children,  the  plaintiff  was 
not  entitled  to  claim  a  partition  of  the  ancestral  property ;  and 
further  that  the  plaintiff  was  estopped  from  claiming  a  partition, 
he  having  renounced  his  right  thereto  by  a  chitta  given  by 
Ixim  on  receiving  a  certain  village  from  his  father. 

The  Subordinate  Judge,  while  holding  that  the  estoppel  was 
not  made  out,  decided  the  two  former  points  against  the  plaintiff 
and  dismissed  his  suit. 

On  appeal^  the  Judge  agreed  with  the  first  Court  on  the 
matter  of  the  estoppel,  but  held  that,  as  the  property  was  admit- 
tedly ancestral,  the  plaintiff  was  entitled  to  claim  a  partition 


1873 
Aug.  I. 


*  Special  Appeal,  No.  1493  of  1872,  preferred  on  the2l8t  of  September  1872 
against  the  decree  of  the  Officiating  Judge  of  Bhaugulpore,  dated  the  27th 
July  1872,  reversing  a  decree  of  the  Subordinate  Judge  of  that  district,  dated 
the  13th  September  1871. 
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_  '^8 even  if  the  mother  were  still  capable  of  bearing  children  ;  and 

^SimobT     ^'^^^  ^^^  mother  was  not  entitled  to  any  share  on  partition.    He 
<^*  accordingly  reversed  the  decree  of  the  Subordinate  Judge,  and 

Si:ioR.       declared  the  plaintiff  entitled  to  a  one-third  share  of  the  pro- 
perty. 
The  defendant  Laljeet  Singh  appealed  to  the  High  Court 

Mr.  Branson  (Mr,  C.  Gregory  and  Baboo  JRomesh  Chunder 
Mitter  with  him),  for  the  appellant,  contended  that,  under  the 
])rovision8  of  the  Mitakshara,  a  partition  in  the  father's  lifetime 
against  his  wish  could  be  effected  only  under  the  circumstances 
pointed  out  in  Ch.  i,  s.  2,  v.  7;  but  if  that  were  not  so,  a 
division  of  ancestral  property  could  only  be  enforced  by  grand- 
sons born  in  the  grandfather's  lifetime,  and  in  the  present  case 
the  plaintiff  was  not  shown  to  have  been  so  bom. 

The  mother  is  entitled  to  a  share  on  partition  of  the  ancestral 
property.  In  Mahaheer  Persad  v.  Ramyad  Singh  (1),  it  was 
held  that  a  widow  is  entitled  to  a  share  on  partition  of  the 
ancestral  estate.  The  suit  is  defective,  as  the  mother  has  not 
been  made  a  party  defendant. 

Mr.  Woodroffe  (Baboos  Mohesh  Chunder  Chowdry  and 
KaliproBonno  Dutt  with  him)  for  the  respondent. — The  question 
whether  the  plaintiff  was  or  was  not  born  during  the  lifetime  of 
liis  grandfather  is  immaterial,  and  in  fact  was  not  raised  in  either 
of  the  lower  Courts.  The  son,  whenever  bom,  acquires  by 
birth  a  right  in  undivided  ancestral  property  and  in  virtue  of 
such  right  can  compel  a  partition  ;  and  that  even  in  the  father's 
lifetime  ;  see  the  Mitakshara,  Ch.  i,  s.  5,  Raja  Ram  Tewary  r. 
Luchmun  Persad  (2),  Baboo  Beer  Kishore  Suhaye  Singh  v. 
Baboo  Hur  Bullub  Narain  Singh  (3),  Suddanund  Mohapat- 
tur  V.  Soorjo  Monee  Dabee  (4),  Mussamut  Deowanti  Kunwar  v. 
Dwarhanath  (5),  and  Nagalinga  Mudali  v.  Subbiramaniya 
Mudali  (6).     With  the  mother  the  case  is  different ;  she  has  no 

(1)  Ante,  p.  90.  (4)  8  W.  R.,  455. 

(2)  B.  L.  R.,  Sup.  Vol.,  731.  (5)  8  B.  L.  R.,  868,  note. 

(3)  7  W.  R.,  602.  (6)  1  Mad.  Rep.,  77. 
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pre-existing  right  in  ancestral  estate — Sheo  Dyal  Tewaree  v. 
Jodoonath  Tetoaree  (1)  ;  hence  she  can  never  demand  a  parti* 
tion.  If  the  sons  divide  the  estate  after  their  father's  death, 
she  is  entitled  to  a  share  in  lieu  of  maintenance,  because  her 
maintenance  has  then  become  a  charge  on  the  estate  in  their 
hands;  but  so  long  as  her  husband  lives,  he  is  under  a  personal 
obligation  to  maintain  her,  therefore  on  partition  in  his  lifetime 
she  cannot  claim  a  share  in  the  ancestral  estate  as  of  right : 
moreover,  any  share  allotted  to  her  would  have  to  be  regarded 
as  an  increment  to  the  father's  share,  since  by  Hindu  law  there 
can  be  no  partition  between  husband  and  wife.  Ch.  i,  s.  2,  is  said 
to  declare  her  right  to  share  on  partition  in  her  husband's  life- 
time, but  it  is  submitted  that  that  right  is  only  declared  with 
respect  to  self-acquired,  and  not  to  ancestral,  property ;  see 
vv.  8  and  9,  which  refer  to  equal  division  by  the  father's  choice, 
T.  6  having  previously  declared  that  he  has  na  choice  in  the 
case  of  ancestral  property. 

Mr.  Branson  in  reply. 
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The  judgment  of  the  Court  was  delivered  by 

Phear,  J. — In  this  case  a  son  sues  his  father  and  his  brother, 
who  is  a  minor,  to  obtain  partition  of  certain  ancestral  property, 
the  family  being  a  joint  Hindu  family  governed  by  the 
Mitakshara  law. 

Two  principal  questions  have  arisen  in  the  suit :  first,  whether 
a  son  can  sue  his  father  to  obtain  partition  of  ancestral  property 
during  his  father's  lifetime ;  and  secondly,  whether,  if  he  does 
so,  and  the  mother  is  alive,  the  mother  is  entitled,  on  the 
partition,  to  have  a  share  by  way  of  maintenance,  or  otherwise. 

In  this  case  it  is  admitted  that  the  mother  is  alive,  and  the 
plaintiff  has  not  made  her  a  party  to  the  suit :  not  only  has  he 
omitted  to  make  her  a  party  to  the  suit,  but  he  maintains  that 
she  has  no  right  to  a  share  on  any  ground,  and  ought  not  to  be  a 
party  to  the  suit. 

With  regard  to  the  first  issue  just  mentioned,  the  decision  in 


(1)  9  W.  R.,  61. 
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_1878 Nagalinga  Mudali  y.  Subbiramaniya  Mndali  (I)  has  determiiied 

Laljkbt     that  a  son  can  aue  during  hia  father's  lifetime  for  partition  of 
V.  the  ancestral  estate.    A  decision  of  a  Full  Bench  of  this  Court, 

SiHOH.  in  Raja  Ram  Tewary  v.  Luehmun  Ptrsad  (2),  is  to  the  like 
effect.  Also  a  judgment,  delivered  by  a  Division  Bendi  of 
this  Court,  in  Sheo  Dyal  Tewaree  v.  Judoonath  Tewaree  (3), 
countenances  the  proposition  that,  on  a  division  of  the  ancestral 
property  during  the  fat&er's  lifetime,  his  wife  is  entitled  to  a 
share  for  her  maintenance,  although,  no  doubt,  it  does  not 
judicially  determine  the  point. 

Notwithstanding  these  authorities  bearing  upon  both  these 
issues,  it  was  very  strongly  urged  upon  us  on  behalf  of  the 
defendant  on  the  one  side,  and  on  behalf  of  the  plaintiff  on  ^e 
other,  that  neither  proposition  was  well  founded  in  Mitakshara 
law.  *  We  have  thus  felt  it  necessary  to  examine  somewhat 
closely  the  text  of  the  Mitakshara  so  far  as  it  bears  upon  these 
two  issues. 

The  first  section  of  Ch.  i  may  be  described  as  an  elabo- 
rate discussion,  and  somewhat  artificial  analysis  of  several 
ancient  texts,  serving  to  lead  up  to  the  conclusion  that  each 
member  of  a  joint  Mitakshara  family  acquires  by  birth  a  certain 
indefinite  right  of  property  in  the  paternal  and  ancestral 
estate ;  that  the  father,  as  head  of  the  joint  family,  has  independ- 
ent power  of  disposal,  for  certain  purposes,  of  the  family  effects 
other  than  immoveable  property,  but  is  subject  to  the  control  of 
the  sons  and  the  rest  of  the  family  in  regard  to  the  immoveable 
estate,  whether  acquired  by  himself  (though  it  must  be  remarked 
by  the  way  that  this  is  afterwards  greatly  modified ;  see  s.  5, 
para.  10),  or  inherited  from  his  father  or'  other  predecessor 
( para.  27 ) ;  with,  however,  this  one  exception  relative  to 
the  control, — ^namely,  that  while  the  members  of  the  joint  family 
are  minors,  or  incapable  of  giving  their  consent  to  a  gift  and  the 
like,  one  member  of  the  family  may  conclude  a  gift,  hypothe- 
cation, or  sale,  even  of  the  immoveable  estate,  if  a  calamity 
affecting  the  whole  family  require  it,  or  support  of  the  family 

(1)  1  Mad.  H.  C.  Rep.,  77.  (2)  B.  L.  R.,  Sup.  Vol.,  78U 

(8)  9W.  R.,  6L 
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render  it  necessary,  or  indispensable  duties,  such  as  the 
performance  of  the  father's  sraddh,  make  it  unavoidable  ( para. 
29).  The  three  last  paragraphs  but  one  of  the  same  section, 
f.e.,  paras,  30,  31,  32,  furnish  an  interpretation  of  two  or  three 
texts,  which  without  it  would  seem  inconsistent  with  the  foregoing 
"view  of  the  law,  and  explain  that  these  texts  only  refer  to  certain 
precautionary  formalities,  which  ought  to  accompany,  but  which 
are  not  essential  to  the  validity  of,-  any  dealing  with  joint  family 
property.  And  the  last  para*  (33)  reserves,  to  a  later  part  of 
the  commentary,  the  mention  of  a  certain  distinction  between 
the  right  acquired  by  birth  in  paternal,  and  that  in  ancestral, 
estate.  We  find  this  distinction  reasoned  out  in  s,  5,  and  given 
concisely  in  para.  10  of  that  section.  One  effect  of  it  is, 
as  already  stated,  to  relieve  the  father  from  the  control  of  his 
sons  as  regards  his  acquired  property. 

The  indefinite  right  in  the  joint  property,  which,  as  thus 
explained,  is  acquired  by  birth,  is  capable  of  being  rendered 
personal  (so  to  speak)  and  separate  by  partition,  and  in  the  next 
paragraph  (which  Mr.  Colebrooke  fa&s  made  the  first  paragraph 
of  s.  2)  the  commentator  proceeds  to  consider  *^  at  what 
time,  by  whom,  and  how  partition  may  be  made."  For  this 
purpose  he  first  cites  the  text  of  his  authpr  (Yajnavalkya), 
which  runs  thus :  ^^  When  the  father  makes  a  partition,  let  him 
separate  his  sons  from  himself  at  his  pleasure,  and  either  dismiss 
the  eldest  with  the  best  share,  or  if  he  choose,  all  may  be  equal 
sharers."  After  developing  this  text  slightly,  the  commentator 
says  in  para.  6  that  the  power  of  unequally  distributing 
the  property,  which  it  confers  on  the  father,  relates  solely 
to  his  self-acquired  property,  because,  unquestionably,  he  has 
not  such  power  in  regard  to  ancestral  property,  by  reason  of 
equality  of  ownership  therein  on  the  part  of  himself  and  his 
sons,  which  the  commentator  undertakes  to  explain  later,  and 
which  he  does  explain  (as  already  mentioned)  in  para.  10  of  s.  5. 
The  text,  with  this  qualification,  in  effect  may  be  put  thus  :— 
'^  When  a  father  makes  a  partition,  he  may  give  his  children 
equal  or  unequal  shares  as  he  thinks  fit,  except  that  in  parti- 
tioning ancestral  property  he  must  give  them  equal  shares." 
This  method  of  first  deducing  the  general  proposition  from  one 
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1878^  __  text  or  authority,  and  then  cutting  it  down  by  an  exception 
Laljbbt     made  on  the  foundation  of  another,  preyails  through  the  whole 

OlBIGB 

V.         of  the  commentary. 

Hajcoomar 

Sjagh.  The  commentator  next  proceeds  to  state  the  occasions   on 

which  a  partition  may  be  effected,— a  step  which  ought  logically 
to  have  been  taken  previously  to  making  any  mention  of  the 
father's  powers  of  distribution,  for,  taken  here,  it  effects  a  break 
in  the  continuity  of  the  discussion  relative  to  the  question  of 
shares  on  partition.  These  occasions  are  (para.  7) :  at  the 
pleasure  of  the  father  during  his  life;  at  the  pleasure  of  the  sons 
after  his  death ;  and  also  at  the  pleasure  of  the  sons  during  his 
life  aganist  his  will,  provided  that  certain  specified  events  occur. 
Nothing  appears  here  to  limit  the  application  of  this  passage  to 
the  partition  of  the  father's  self-acquired  property  only,— the 
partition  of  his  property  generally,  ancestral  as  well  as  self- 
acquired,  seems  to  be  meant,  and  the  Madras  High  Court  has 
so  interpreted  the  paragraph  in  Nagalinga  Mudali  v.  Subbtra" 
maniya  Mudali  (I). 

This  view  is  confirmed  incidentally  by  a  remark  which  is 
made  by  the  commentator  in  para.  4  of  s.  3,  and  which  will 
be  presently  referred  to.  Besides  these  occasions  of  partition, 
paras.  8  and  10,  s.  5,  no  doubt,  add  another, — namely,  at  the 
pleasure  of  the  sons  during  the  father's  life  so  far  as  regards 
ancestral  property;  and,  therefore,  *  the  like  result  would,  in 
the  end,  be  reached,  if  one  supposed  the  previously  mentioned 
occasions  of  partition  to  have  been  spoken  in  regard  to  self- 
acquired  property  only,  excepting  that  under  that  supposi- 
tion there  would  be  no  direct  authority  anywhere  for  the 
father's  partitioning  the  ancestral  property  during  his  life,  and 
that  there  is  certainly  no  reason  afforded  for  this  limitation 
upon  the  exercise  of  the  father's  discretion.  On  the  whole, 
there  seems  to  be  no  cause  to  impeach  the  justness  of  the 
Madras  High  Court's  opinion,  and  much  to  support  it. 

At  the  point  which  we  have  now  reached,  the  commentator 
returns  to  the  question  relative  to  the  amount  of  the  shares. 
He  says  (s.  2,  para.   8) :— "  Two  sorts  of  partition  at    the 

(1)  1  Mad.  U.  C.  Eep.,  77. 


VOL.  Xn.]  HIGH  COURT.  379 

pleasure  of  the  father  have  been  stated^ — oamely  equal  and        i873 
unequal ;"  and  after  quoting  a  text  of  Yajnavalkya — *^  If  he     Laukbt 
make  the  allotments  equal,  his  wives,  to  whom  no   separate         v. 
property  has  been  given  by  the  husband  or  the  father-in-law,      singh. 
must  be  rendered  partakers  of  like  portions '' — he  represents 
the  effect  of  it  to  be  that  ^Vhen  the  father,  by  his  own  choice, 
makes  all  his  sons  partakers  of  equal  portions^  his  wives,  to 
whom  peculiar  property  had  not  been  given  by  the, husband  or 
the  father-in-law,  must  be  made  participant  of  shares  equal  to 
those  of  sons.    But  if  he  give  the  sons  unequal  shares,    his 
wives  do  not  take  such  portions,  but  receive  equal  shares  of 
that  which  remains  after  the  allotments  to  the  sons  have  been 
deducted" 

As  in  the  previous  section,  there  is  nothing  here  expressed  to 
limit  the  application  of  these  passages  to  the  partition  of  self- 
acquired  property  alone,  unless  it  be  the  words  "  by  his  own 
choice ;"  but  these  seem  to  refer  rather  to  the  act  of  partition 
than  to  any  discretion  in  regard  to  the  magnitude  of  the  shares ; 
and  the  upshot  of  it  all  appears  pretty  plainly  to  be,  that 
while  the  father,  in  partitioning  the  property  which  he  has,  of 
whatever  kind,  may,  in  some  cases,  make  a  difference  in  the 
shares  which  he  gives  to  his  sons,  he  must  in  no  case  make  any 
in  the  shares  which  he  gives  to  his  wives.  There  arises,  further, 
the  inference  that,  in  all  cases  of  a  partition  by  the  father,,  his 
wives  are  entitled  to  the  shares  mentioned ;  and  this  inference  is 
rendered  certain  by  para.  1  of  s.  7,  which  will  be  quoted 
hereafter. 

In  the  remaining  paragraphs  of  s.  2,  the  commentator  points 
out  cases  in  which  a  father  may  be  justified  in  giving  even 
a  nominal  share  to  a  son,  and  also  that  a  legally  effected 
distribution  by  the  father  in  unequal  shares  cannot  be  set  aside. 
This  can  only  be  done  when  the  father  has  acted  under  undue 
influence,  and  so  on. 

In  the  paragraphs  of  s.  3,  the  question  of  partition  at  the 
instance  of  the  sons  after  the  death  of  the  father  and  mother 
is  dealt  with,  and  although  this  particular  topic  is  a  little 
remote  from  that  which  ia  before  us,  yet  the  reasoning  by  which 
the  result, — namely,  that  brethren  should  divide  only  in  equal 


380  BENGAL  LAW  REPORTS.  [VOL.  XIL 

1878       shares  (para.  7) — is  reached^  exhibits  some  points  which  are 

Laljbkt     of  use  to  us.  and  for  that  cause  has  been  already  alluded  to. 

9.         At  the  outset  of  the  section  the  conunentator  represents  his 

Rajooomae     •  .         . 

jSuioH.  opponents  as  objecting  that  such  texts  as  that  of  Yajnayalkja 
(quoted  in  s.  2) — ^'Met  him  either  dismiss  the  eldest  with 
the  best  share** — ^sanction  an  unequal  distribution  of  pro« 
perty  when  the  division  is  made  in  the  father's  lifetime;  ^ 
and  that,  Qonsequentlj,  an  unequal  division  is  admissible  at 
every  period ;  but  the  answer  which  the  commentator  makes 
is  not  that  these  texts  were  delivered  in  view  of  a  special 
partition,  as  of  self-acquired  property  only,  but  ''true  this 
unequal  partition  is  found  in  the  sacred  ordinances,  but  it 
must  not  be  practised, "  because,  amongst  other  things,  there 
exist  counter  or  qualifying  maxims  and  texts*  The  commentator 
then  goes  on  to  argue  that,  inasmuch  as  Apastamba  declared  that 
'^  a  father  making  a  partition  in  his  lifetime  should  distribute  the 
heritage*'  (t.«.,  the  ancestral  property,  see  s.  1,  para.  2) 
'*  equally  among  his  sons,"  therefore,  the  sons  dividing  his 
property  after  his  death  (when  it  must  all  of  it  necessarily  be 
in  the  situation  of  ancestral  property)  must  divide  it  only  ia 
equal  shares* 

We  thus  see  it  disclosed  that  the  texts  quoted  in  s.  2  are 
quite  general  in  their  original  meaning,  and  are  only  restricted 
in  operation,  so  far  as  they  are  restricted  at  all,  by  the  force  of 
other  qualifying  texts.  We  also  see  it  recognized  that  the 
incidents  of  a  partition  effected  at  the  instance  of  the  sons 
must  correspond  strictly  with  those  of  a  partition  of  the  like 
property  effected  by  the  father.  In  this  way  it  appears  at 
once  that  the  view  which  the  Madras  •  High  Court  took 
of  the  general  scope  of  para.  7,  s.  2,  is  correct;  that  the 
directions  of  paras.  9  and  10  of  the  same  section  with 
regard  to  shares  of  widows  are  equally  general ;  and  that  these 
directions  apply  to  partitions  effected  at  the  instance  of  sons  as 
well  as  those  effected  at  the  father's  own  pleasure  only. 

The  paragraphs  of  s.  4  only  describe  property  which  is.  of  sudi 
a  nature  that  it  ought  not  to  be  divided.  But  those  of 
s.  5  again  revert  to  the  distributipn  of  joint  property  on 
partition.    First  we  had  the  case  of  ptttrtition  by  the  father  of 
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his  own  will  daring  his  lifetime ;  secondly^  partition  effected  by        t87S 
the  sons  after  the  death  of  both  father  and  mother  of  property     ^sinoh' 
irenerally  which  had  been  held  by  the  father.     Here  we  have   ^     »- 

^  ,  .  ,  Bajcoomab 

something  supplementary  and  more  particular :  the  commentator  ^ihqh. 
declares  that^  in  the  distribution  of  the  grandfather's  (i.e., 
ancestral)  property^  whenever  the  partition  takes  place,  the  adjust- 
ment of  the  grandsons'  share  must  be  effected  through  their 
fathers;  thus,  if  the  father  is  dead  when  the  partition  takes  place, 
the  grandsons  only  get  the  share  which  would  have  fallen  to 
their  father  had  he  been  alive  at  the  partition,  and  if  he  is 
ali,ve  they  only  share  with  him  what  he  gets.  But  the  com- 
mentator states  emphatically  that  in  that  share  they  are 
co-owners  with  the  father  ;  and  on  a  partition  of  it  have  equal 
rights  with  him  independently  of  his  will ;  and  he  is  at 
much  pains  to  combat  the  contrary  notion,  saying  in  parti- 
cular that  the  text  **  when  the  father  makes  a  partition,"  Stc, 
which  has  been  already  quoted,  and  others,  so  far  as  they 
countenance  unequal  distribution  by  the  father,  apply  to  his 
self-acquired  property  only.  He  goes  on  further  to  pursue  this 
doctrine  to  its  consequence,  and  in  paras.  8  and  11  demon- 
strates that  the  son  can  at  any  time  during  his  father'^s  lifetime 
demand,  whether  his  father  be  willing  or  not,  a  distribution  of 
the  ancestral  estate.  Finally,  in  few  words  (para.  10)  he 
sums  up  by  stating  the  difference  in  the  son's  right  to  the 
father's  and  the  ancestral  property — the  distinction  which  he  had 
previously  promised  to  make.  The  paragraph  runs  as  follows  :-^ 
**  10.  Consequently  the  difference  is  this, — although  he  has  a 
right  by  birth  in  his  father's  and  in  his  grandfather's  property, 
still,  since  he  is  dependent  on  his  father  in  regard  to  the 
paternal  estate,  and  since  the  father  has  a  predominant  interest 
as  it  was  acquired  by  himself,  the  son  must  acquiesce  in  the 
father's  disposal  of  his  own  acquired  property ;  but  since  both 
have  indiscriminately  a  right  in  the  grandfather's  estate,  thB 
son  has  a  power  of  interdiction  if  the  father  be  dissipating 
the  property." 

S.  6  commences  with  the  question,  '^how  shall  a  share 
be  allowed  to  a  son  born  subsequently  to  a  partition  of  the 
estate  ?  "    This  is  discussed  at  great  length  with  reference  to  the 
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1878       text,  ^*  When  the  sons  have  been  separated^  one  who  is  after- 

Uljrbt     wards  bom  of  a  woman  equal  in  class  shares  the  distribution ;" 

«.         and  the  substance  of  the  answer  is,  that  he  only  gets  a  share  of 

SuioH.      that  which  is  left  with  the  father  and  mother  after  the  partition, 

and  has  no  right  whatever  in  that  which  had  been  allotted  to 

his  separated  brothers;   while  they  also,  on  the  other  hand, 

retain  no  right  to  any  other  portion  of  the  father's  estate  of 

whatever  kind,  and  get  none  in  anything  which  the   father  may 

subsequently  acquire. 

A  passage  in  the  2nd  paragraph  of  the  section,  in  which  it  is 
said  generally  of  the  after-born  son,  of  the  text,  ''what  is  distri- 
buted, is  distribution,  meaning  the  allotments  of  the  father  and 
mother;  he  shares  that,'' — seems  inferentially  to  show  that 
in  any  distribution  obtained  during  the  lifetime  of  the 
father,  without  limitation  as  to  the  nature  of  the  property, 
a  share  is  allotted  to  the  mother  as  well  as  to  the  father,  and  this 
seems  to  be  quite  clear  by  the  first  paragraph  of  s.  7,  which  is  as 
follows : — **  When  a  distribution  is  made  during  the  life  of  the 
father,  the  participation  of  his  wives  equally  with  his  sons 
lias  been  directed:  'if  he  make  the  allotments  equal,  his  wives 
must  be  rendered  partakers  of  like  portions — Yajnavalkya.' 
The  author  now  proceeds  to  declare  their  equal  participation 
when  the  separation  takes  place  after  the  demise  of  the  father. 
'  Of  heirs  dividing  after  the  death  of  the  father,  let  the  mother 
also  take  an  equal  share.' "  The  remainder  of  s.  7  is 
taken  up  with  the  discussion  of  the  rights  of  unmarried 
daughters  as  against  the  sons  on  a  partition  effected  after  the 
death  of  the  father ;  but  with  this  we  are  not  now  in  any 
degree  concerned,  because  the  14th  and  last  paragraph  of  the 
section  declares  that  it  is  only  after  the  decease  of  the  father 
that  the  unmarried  daughter  participates  in  the  inheritance. 
Before  his  death  she  obtains  that  only,  whatever  it  be,  which  her 
father  gives. 

Thus,  upon'a  review  (unfortunately  somewhat  lengthy)  of 
that  part  of  the  Mitakshara  which  affords  materials  relevant  to 
the  two  principal  issues  which  are  before  us,  there  appears  to 
be  no  real  obscurity.  The  result,  so  far  as  we  are  at  present 
concerned,  may  be  stated  very  shortly  as  follows.    The  father. 
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during  his  life,  may,  at  bis  pleasure,  partition  the  whole  of  the        ^^^ 
property  in  his  hands  or  any  of  it,  and  if  he  does  so,  he  must     ^g^*" 
allot  a  share  to  his  wife  for  her  maintenance  in  addition  to  the  ^    «• 
share  which  he  takes  himself;  also  the  sons  can,  at  any  time      SnoH. 
during  the  father's  life,  at  their  pleasure  (even  when  any  of  the 
contingencies  which  entitle  them  to  divide  the  whole  estate  have 
not  happened),  call  upon  him  to  partition  the  ancestral  property, 
and  in  that  event  also  the  mother  must  have  her  share  as  before. 
After  the  father's  death  again  the  sons  may  divide  the  property 
among  themselves,  but  then,  too,  they  must  give  a  share  to  their 
father's  widow,  and  to  an  unmarried  sister,  if  there  is  one.     In 
all  the  cases  alike  the  mother's  share  in  the  ancestral  property 
must  be  equal  to  that  of  a  son. 

It  follows  then  that  we  must  determine  the  first  of  the  two 
issues  before  us  in  favor  of  the  plaintiff,  but  the  second  issue 
agaiast  the  plaintiff.  The  mother  being  entitled,  as  we  under- 
stand the  text  of  the  Mitakshara,  to  a  share  in  the  ancestral  pro- 
perty by  way  of  maintenance  upon  the  occasion  of  a  partition 
being  effected  at  the  instance  of  the  son,  she  ought  to  be  a  party 
to  this  suit ;  and  inasmuch  as  she  has  not  been  made  a  party, 
the  suit  in  its  present  form  must  certainly  fail. 

The  only  question  which  remains  is,  whether  or  not  we  ought 
to  give  the  plaintiff  any  facility  for  the  purpose  of  enabling  him 
to  carry  on  the  suit  upon  the  basis  of  the  present  plaint,  by 
allowing  him  to  amend  it,  and  to  make  the  mother  a  party  on 
the  record  ? 

We  observe  that,  supposing  the  mother  to  be  thus  made  a 
party,  there  is  already  one  issue  of  fact,  and  there  may  arise 
questions  of  fact  upon  which  she  will  have  a  right  to  bring  evi- 
dence and  to  insist  upon  a  complete  rehearing  of  the  case. 
There  seems  to  be  no  actual  agreement  between  the  parties  as  to 
the  property  which  is  to  be  divided.  And  again  the  father, 
defendant,  has  already  set  up  that  the  plaintiff  is  estopped,  by 
what  has  taken  place  between  them  on  a  former  occasion,  from 
claiming  a  partition  of  the  ancestral  estate,  even  assuming  he 
has  that  right. 

The  Courts  below  have  come  to  the  conclusion  that  this 
matter  of  estoppel  is  not  made  out  against  the  plaintiff.     But 

50    • 
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i873        unquestionably  the  mother  would  be  entitled,  if  ghe  were  advised 

^SisGH^     to  require  it,  and  were  upon  the  record,  to  have  that  issue  tried 

V.         afresh,  and  to  offer  additional  evidence  upon  it.     So  that  if  we 

Rajcooxar  ,  '^ 

SiBioii.  send  back  this  case  with  the  direction  that  the  mother  be  put 
upon  the  record  in  order  that  the  plaintiff  may  be  enabled  to  carry 
on  the  suit  piDperly,  there  must  necessarily  be  a  new  trial  in  the 
first  Court  with  regard  to  the  facts  which  constitute  the  general 
merits  of  the  case. 

This  being  so,  we  are  bound  to  look  at  the  behaviour  of  the 
plaintiff  to  satisfy  ourselves  whether  or  not  he  is  entitled  to  this 
indulgence  at  our  hands.  Now  it  is  quite  clear  that  he  has, 
from  the  commencement,  as  has  already  been  stated,  not  only 
omitted  to  put  the  mother  upon  the  record,  but  persistently 
refused  to  acknowledge  her  right  to  a  share,  and  has  up  to  tliis 
last  Court  of  Appeal  most  strenuously  fought  out  that  issue. 
We  find,  moreover,  that  both  the  Courts  below  are  of  a«oord 
with  regard  to  the  character  of  the  contest  between  the  plaintiff 
and  his  father.  The  lower  Appellate  Court  says :  *^  that  the 
facts  seem  to  show  that  the  plaintiff  is  a  profligate  spendthrift 
whom  his  father  has  attempted  to  control,  and  yet  the  law 
must  assist  the  extravagant  in  dismembering  the  estate  in  spite 
of  his  father's  objection." 

We  think,  having  regard  to  this  finding,  and  to  all  the  other 
circumstances  of  the  case  which  have  been  referred  to,  that  we 
ought'  not  to  afford  the  plaintiff  any  special  indulgence  in  this 
matter.  The  suit  cannot  go  on  as  it  is  at  present  framed,  and 
>ve  shall  limit  ourselves  to  reversing  the  decision  of  the  lower 
Appellate  Court,  and  dismissing  the  plaintiff's  suit  with  costs* 
This  decision,  will,  of  course,  be  without  prejudice  to  his  right 
to  bring  a  future  suit  for  partition  making  all  the  interested 
persons  parties  to  it  (1). 

.  ^  Appeal  allowed. 

(I)  See  next  case. 
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Before  Mr,  Justice  Macpherson. 
JODOONATH  DEY  SIRCAR  and  another  v.  BROJQpJATH  DEY 

SIRCAR  AND   ANOTHER. 

Hindu  Law — Partition  by  Sons —  Widow's  Share. 

On  partition  of  the  family  property  by  the  sons  after  their  father^s  death, 
the  mother  is  entitled  to  share  equal  to  that  of  a  son. 

If  she  has  before  the  partition  receiyed  property  from  the  father,  either  by 
gift  or  will,  amounting  to  more  than  a  son's  share,  she  is  entitled  to  nothing 
more  on  partition :  if  she  has  received  less,  she  is  entitled  on  partition  to  as 
much  as  will  make  what  she  has  received  equal  to  a  son's  share. 

This  was  a  suit  for  partition  of  joint  family  property.  Gobind- 
chuiyler  Dey,  a  Hindu  inhabitant  of  Calcutta,  died  on  21st 
January  187 1>  possessed  of  considerable  moveable  and  immove- 
able property^  mostly  situate  in  Calcutta,  and  leaving  him 
surviving  his  widow  Anundomoyee  Dossee,  one  of  the  defendants, 
three  sons,  Judoonath  and  Kissorynath,  the  plaintiffs,  and 
Brojonath  Dey,  one  of  the  defsodants,  and  one  daughter 
Kadumbini  Dossee.  By  his  will,  dated  12th  September  1870, 
he  appointed  the  defendant  Anundomoyee  Dossee  executrix 
thereof,  with  full  authority  and  responsibility  to  perform  certain 
duties  according  to  his  instructions  embodied  in  the  will.  After 
making  provision  for  the  payment  of  various  legacies,  and  for  a 
trust  fund  for  his  great-grandsons,  and  failing  them  his 
daughter's  sons,  in  a  postscript  to  his  will,  he  made  the  following 
provision  for  his  widow  Anundomoyee  Dossee : — 

**  All  the  Company's  papers  which  I  have  purchased  and  kept 
in  the  name  of  my  wife,  she  shall  be  able,  when  necessary,  to 
sell,  and  to  this  none  of  my  heii*s  shall  be  able  to  make  any 
claim.;  and  the  ceremonies  of  her  adya^sradda  shall  be  per- 
formed with  the  proceeds  of  the  sale  of  Company's  papers  of 
the  value  of  Bs.  2,000  standing  in  her  name ;  and  the  duties  she 
shall  enjoin  on  her  death-bed  shall  be  performed." 

On  17th  June  1871,  the  defendant  Brojonath  Dey  Sircar 
instituted  a  suit  against  the  defendant  Anundomoyee  Dossee, 


1874 
Jany.  2G- 
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1874        praying  that  the  will  of  Grobindchunder  might  be  constnied  and 

JoDooHATH   the  rights  of  the  parties   entitled    under  it  declared :  and  in 

w,         that  suit  a  decree  was  made  on  13th  September  1871,  by  which 

'Bboiovatb 

bn  SiBOAB.  it  was  declared  that,  subject  to  the  payment  of  the  legacies 
and  the  religious  and  other  trusts  directed  by  the  will,  so  far  as 
the  same  wets  valid  in  law,  and  capable  of  being  carried  into 
effect,  the  present  defendant  Brojonath  Dey  Sircar  and  the 
present  plaintiffs^  as  the  sons  and  heirs-at-law  of  the  testator, 
were  jointly  entitled  to  his  estate;  and  it  was  further  de- 
clared that  the  defendant  Anundomoyee  Dossee  was  entitled 
to  the  Company's  paper  bequeathed  to  her  in  the  postscript  to 
the  will ;  and  it  was  further  ordered  that  the  further  hearing  of 
the  suit  should  be  adjourned  in  order  that  certain  accounts  and 
enquiries  should  be  taken  and  made  (1). 

The  defendant  Anundomoyee  did  not  ask  for  maintenance 
in  that  suit.  The  accounts  and  enquiries,  directed  by  the  decree 
of  13th  September  1871,  were  taken  and  made  by  the  Court,  and 
on  20th  January  1873,  the  suit  came  on  for  final  disposal  before 
Macpherson,  J.,  when  an  application,  on  behalf  of  Anundomoyee, 
for  an  enquiry  as  to  what  sum  she  was  entitled  to  for  main- 
tenance, was  refused,  and  a  final  decree  was  made  in  the  suit. 

The  plaintiffs  now  sued  for  partition  of  the  property  to  which, 
by  the  decree  of  13th  September  1871,  they  were  declared  entitled 
jointly  with  the  defendant  Brojonath  Dey  Sircar,  after  reserving 
out  of  the  estate  a  sufficient  sum  for  the  purposes  directed  by 
the  will,  and  confirmed  and  declared  valid  in  law  by  the  decrees 
of  13th  September  1871  and  20th  January  1873,  and  for  the 
maintenance  of  the  defendant  Anundomoyee  Dossee,  if  necessary. 
The  defendant  Brojonath  Dey  Sircar,  in  his  written  statement, 
stated  that  he  did  not  oppose  a  partition  of  the  property  being 
made,  but  objected  to  any  sum  being  set  apart  for  the  mainte- 
nance of  Anundomoyee,  she  having  been  already  sufficiently 
provided  for  under  the  will  of  Oobindchunder^  and  also  by  gift 
made  to  her  by  him  during  his  lifetime. 

The  defendant  Anundomoyee  Dossee,  in  her  written  statement, 
submitted  that,  in  the  event  of  a  partition  she  was  entitled  to 
have  allotted  to  her  a  share  equal  to  that  allotted  to  each  of  the 

(1)  See  a  report  of  the  case  in  8  B.  L.  R.,  208. 
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80D8  of  Gobindchunder.     Anundomojee  had  taken  under  the        1874 
will  about  Rs.  14^500^  besides  gifts  to  her  by  her  husband  before  Jodoovath 
his  death.    The  question  was  whether  she  was  entitled  to  anything     ^^  Sibcar 
further.     The  plaintiff  Judoonath  died  after  the  suit  was  insti-  ^|^*Jroar. 
tuted,  leaving  a  will^  of  which  he  appointed  his  mother  Anundo- 
xnoyee  Dossee  executrix.     Anundomoyee  was>  tl^refore^  made 
a  pliuntiff  in  the  suit  as  representing  her  son  Judoonath,  she 
being  already  a  defendant  in  the  suit. 

Mr.  Macraty  for  the  plaintiffs,  stated  that  they  were  willing 
that  a  sum  should  be  set  apart  for  the  maintenance  of  the  defendant 
Anundomojee  Dossee  on  a  partition  of  the  property  being 
cpme  to.  He  referred  to  Dayabhaga,  Ch.  iii,  s.  2,  vv.  29,  31 ; 
and  Shama  Chum's  Yyavastha  Darpana,  480. 

Mr.  Piffard  (Mr.  S,  Davis  with  him),  for  the  defendant 
Brojonath,  contended  that  the  defendant  Anundomoyee  was 
entitled  to  nothing  at  all  for  maintenance.  She  had  been 
already  provided  for  by  the  will,  and  an  application  made  by  her 
for  enquiry  into  her  maintenance  had  been  refused ;  at  auy  rate 
what  she  had  already  received  must  be  taken  into  account — 
1  Strange  s  H.  L.,  171;  Macnaghten's  Cons.  H.  L.,  57. 

Mr.  Lowe,  for  Anundomoyee  Dossee,  contended  that  the  main- 
tenance of  Anundomoyee  was  a  charge  on  the  whole  estate. 
The  testator  might  have  left  the  property  to  a  stranger,  and 
charged  it  with  his  widow's  maintenance.  The  authorities  cited 
do  not  apply.  The  widow  is  entitled  to  a  share  equal  to  son's 
share.  She  cannot  ask  for  partition,  but  has  a  right  to  main, 
tenance  on  partition ;  see  Macnaghten's  Hindu  Law,  Edition 
of  1873,  55 ;  Cally  Churn  MuUick  v.  Janova  Dossee  (1). 

Mr.  Piffardin  reply. — The  decrees  of  13th  of  September  1871 
and  20th  January  1873  give  the  widow  all  the  rights  she  is 
entitled  to.  Maintenance  was  not  one  of  the  rights  declared* 
She  might  in  the  former  suit  have  asked  for  maintenance,  but 
she  did  not.    She  did  apply  to  the  Court  for  an  enquiry  to  be 

(1)  1  I.  J.,  N.  S.,  285. 
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1874  made  as  to  her  maintenance,  and  Iier  application  was  refused. 
JoDooNATH    She  18  not  entitled  to  a  share  if  she  has  already  received  a 

V,  sufficient  sum  to  maintain  her — Shama  Churn's  Vyavastha  Dar* 
Dk^Sircar.  pana^  424y  425.  The  utmost  she  could  ask  for  would  be  an 
enquiry  as  to  whether  what  she  has  received  is  sufficient. 

The  judgment  of  the  Court  was  delivered  by 

Macphersok,  J. — The  first  question  in  this  suit  is  whether 
the  plaintiffs  are  entitled  to  have  a  partition  of  the  property 
which  belonged  to  their  father,  and  is  now  held  by  them  jointly 
with  the  defendant  Brojonath.  It  is  contended  that  by  reason 
of  what  has  occurred  in  the  former  suit,  the  three  sons  are 
entitled  to  a  partition,  each  taking  one-third.  On  behalf  of  the 
mother  Anundomoyee  it  is  said,  that  if  there  is  to  be  a  partition 
amongst  her  sons,  she  is  entitled  to  a  share  equal  to  a  son's 
share ;  but  it  is  also  argued  that,  under  the  will  of  the  father 
(although  that  will  has  been  partly  set  aside  in  the  other  suit), 
the  estate  is  still  impartible,  and  that  the  grandsons'  maintenance 
is  a  charge  on  the  estate.  There  is,  however,  no  doubt  that  all 
the  clauses  of  the  will  making  the  estate  impartible  (including 
the  one  which  relates  to  the  maintenance  of  the  grandsons)  have 
been  set  aside  by  the  decrees  in  the  former  suit. 

Mr.  Piffard,  for  the  defendant  Brojonath,  contends  that  the 
mother  cannot  now  claim  maintenance,  because  in  the  former  suit 
the  Courts  held  she  was  not  entitled  to  maintenance.  But  although 
the  Court  did  decline  to  make  any  special  provision  for  her  mainte- 
nance, it  did  not  say  that  she  no  longer  had  any  right  to  main- 
tenance :  and  the  decree  is  in  fact  silent  on  the  subject.  She 
certainly  has  a  right  to  maintenance :  and  as  this  is  so,  and  there 
is  to  be  a  partition,  the  only  question  is  as  to  the  share  to  which 
she  is  entitled  in  lieu  of  maintenance. 

<  As  a  general  rule,  a  mother  is,  on  partition  by  her  sons  after 
the  father's  death,  entitled  to  a  share  equal  to  that  of  a  son* 
There  behig  three  sons,  the  property  would,  in  an  ordinary  case, 
be  divided  into  four  shares,  of  which  one  would  go  to  the 
mother  for  her  life.  But  the  mother  has,  in  this,  particular 
instance,  received  a  considerable  sum  of  money  under  the  will 
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of  the  father.     She  having  been  thus  in  some  degree  provided  for        ^^^ 
by  her  husband,  the  question  arises  whether  she  is  entitled  to   Jodoomatk 
any,  and,  if  to  any,  what  share.    I  entertain  no  doubt  that  the    _     ^^ 

.,  i-.^i  11  Brojonath 

rule  in  such  a  case  is  that  the  mother  is  entitled  to  such  a  share  dky  Siruar. 

as,  taken  with  what  she  has  already  received  from  her  husband, 

will  give  her  a  share  equal  to  the  share  of  a  sou.     If  under  the 

will  Anundomoyee  has  already  received  more  than  such  a  share, 

she  is  now  entitled  to  nothing  further.     If  she  has  received  less, 

she  is  entitled  to  the  difference  between  what  she  has  already 

received  and  the  share  of  a  son. 

The  Hindu  law  on  the  subject  is  the  same  in  principle  in  the 
case  of  a  partition  between  a  father  and  his  sons  in  the  mother's 
lifetime,  and  in  the  case  of  a  partition  between  sons  after  the 
death  of  the  father.  And  there  is  clear  authority  for  saying 
that  in  the  case  of  partition  in  the  father's  life,  the  rule  is  such 
as  I  have  indicated.  In  the  Yyavahara  Mayukha,  Ch.  iv,  s.  4^ 
T.  15,  it  is  said  :< — ^^  In  a  case  of  equal  partition  between  a  father 
and  his  sons,  a  share  belongs  also  to  the  wife;  says  Yajna- 
valkya: — ^  If  he  make  the  allotments  equal,  his  wives,  to  whom 
no  separate  property  had  been  given  by  the  husband  pr  the  father- 
in-law,  must  be  rendered  partakers  of  like  portions.'  If  any 
had  been  given,  they  are  only  to  get  half,  for  he  adds,  ^  or  if 
any  had  been  given,  let  him  assign  the  half.'  The  half,  mean- 
ing so  much  as  with  what  had  been  before  given  as  separate 
property  (stridkan)  will  make  it  equal  to  a  son's  share.  But  if 
her  property  be  [already]  more  than  such  share,  no  share 
[belongs  to  her.]"  Again  in  the  Dayabhaga,  Ch.  iii,  s.  2,  v.  31, 
it  is  said: — "The  eqUal  participation  of  the  mother  with  the 
brethren  takes  effect  if  no  separate  property  had  been  given  to 
the  woman.  But  if  any  have  been  given,  she  has  half  a  share. 
And  if  the  father  make  an  equal  partition  among  his  sons,  all 
the  wives  who  have  no  issue  must  have  equal  shares  <with  his 

sons ••    ^  To   a  woman  whose  husband  marries  a 

second  wife^  let  him  give  an  equal  sum  as  a  compensation  for 
the  supersession,  provided  no  separate  property  have  been 
bestowed  on  her,  but  if  any  have  been  assigned  let  him  allot 
half?  "  On  this  Mahecvara  has  the  following  commentary  on  the 
words,  "  Let  him  allot  half."  **  The  allotment  of  a  moiety  implies^ 
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1S74       that  tlic  other  moiety  is  completed  by  the  woman's  separate 
JoDooifATH   property.     Else  so  much  only  should  be  given  as  will  make 
9,         her  allotment  equal  to  the  sons.'*    So  in  Colebrooke's  Digest, 
Dbt  Sircar.  Bk.  T,  s.  2,  Y.  87,  as  regards  presents  to  be  given  to  a  second 
wife : — '^  To  a  woman  whose  husband  marries  a  second  wife,  must 
be  given  an  equal  present  on  that  second  marriage^  or  equal  to 
what  the  new  wife  shall  receive  on  the  nuptials,  if  she  had 
herself  received  none  of  the  wealth  usually  given  to  women ; 
but  if  such  wealth  had  been  delivered  to  her,  she  is  held  enti* 
tied  .only  to  a  moiety  or  part  of  the  gift  at  the  second  wedding.'^ 
In  the  note,  Jagannatha  says : — *'  Moiety  {ardhd)  in  the  mas- 
culine gender  signifies  part  in    general,   not ,  equal  parts,  or 
exact  half,  which  is  signified   by  the  same  word  in  the  neuter 
gender." 

I  think  these  authorities  show,  and  the  reason  of  the  thing 
would  lead  to  the  same  conclusion,  that  the  expression 'Mialf" 
as  applied  to  the  share  to  be  taken  by  a  wife  or  mother  is  not 
to  be  read  as  meaning  '*  half "  literally,  but  as  meaning  such 
portion  as  may  with  what  she  has  already  received  give  her  an 
equal  share.  Altogether,  I  have  no  doubt  that,  according  to 
Hindu  .law,  the  mother  is  entitled  to  as  much  as,  and  no  more 
than,  will  make  what  she  in  the  whole  received  from  her  hus- 
band's estate  equal  to  a  son's  share. 

The  decree  will  direct  an  enquiry  as  to  the  value  of  the 
property  not  disposed  of  by  s^  much  of  the  father's  will  as  has 
been  declared  valid, — that  is  to  say,  the  value  of  the  property 
divisible  now  must  be  ascertained,  as  also  the  value  of  the 
property  received  by  the  mother  from  the  father  or  under  his 
will.  If  it  shall  appear  that  what  she  has  received  under  the 
will  and  otherwise  from  the  father  is  less  than  a  son's  share,  so 
much  shall  be  allotted  to  her  as  will  make  her  share  equal  to  a 
son's  share. 

By  consent  the  family-house  (No.  30)  is  not  to  be  partitioned 
or  included  in  the  inquiry.  The  directions  contained  in  the 
decrees  in  the  other  suit  must  be  attended  to  and  carried  out^ 
and  of  course  the  partition  can  be  only  of  such  property  as  is 
not  required  for  that  purpose.  This  suit  is  to  be  taken  as 
supplemental  to  the  former  suit,  and  all  further  proceedings  must 


* 
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be  considered  as  taken  in  both  suits.     No  order  will  be  made  as        i^^ 
to  ooete  at  present.  1°^^^^ 

V. 

Attorneys  for  the  plaintiffs :  Messrs.  Gray  and  Sen.  dbt  Sikcar. 

Attorneys  for  the  defendant  Brojonatb  Sircar :  Messrs.  Rogers 
and  Remfry. 

Attorney  for  the  defendant  Anundomoyee  Dossee :  Baboo 
R.  N.  Rose, 
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PAHALWAN   SINGH  and   others    (Plaiktipps)  v.  MAHARAJA  P.  C.* 

MUHESHUR  BUKSH  SINGH  BAHADOOR  (Dbfmdakt).  1872 

June  8. 


[On  Appeal  from  the  High  Court  of  Judicature,  North- Western  Provinces, 

Agra.] 

Act  VIII  of  1859,  8.  14 — JurUdicHon^Suit  for  Land^Res  Judicata, 

A  lirought  a  suit  in  the  Court  of  S  against  S  for  certain  land  as  being  an 
accretion  to  an  estate  in  the  district  of  S.  B  claimed  it  as  being  part  of  his 
estate  in  the  district  of  G,  to  which  district  he  alleged  the  land  had  in  a  former 
decision  been  found  to  belong.  The  Court  of  S  held  that  the  land  was  an 
accretion  to  As  estate  in  the  district  of  S.  In  a  subsequent  suit  brought  by 
B  in  the  Court  of  O  against  A  for  the  land  to  which  the  subject  of  the  former 
suit  had  been  found  to  be  an  accretion, — Held^  that  the  holding  in  the  former 
suit  necessarily  decided  that  the  land  claimed  by  B  was  in  the  district  of  Sj 
and  therefore  that  the  Court  of  G,  under  Act  Fill  of  1859,  s.  14,  had  no 
jurisdictioQ. 

Appeal  from  a  decision  of  the  High  Court  at  Agra,  dated 
30th  August  1867>  reversing  a  decision  of  the  Principal 
Sudder  Ameen  of  Ghazeepore,  on  the  ground  that  he  had, 
under  s.  14,  Act  YIII  of  1859,  no  jurisdiction  to  entertain  the 
suit. 

*  PrMtf)t<:— Sib  Jambs  W.  Colyile,  Sib  Montaoub  E.  Smith,  and  Sib 

BOBBBT  P.   COLLIBB. 

51 
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1872  In  a  former  suit  brought  in  the  Shahabad  Court   by  the  pre- 

^^Sjmqk^"  sent  defendant,  Maharaja  Muheshur  Buksh  Singh  against  the 
Mahaba  ▲    pi^68ent  plaintiffs,  the  Maharaja  claimed  as  an  accretion  to  his 
MuHKSHUR   settled  estate  in  the  district  of  Shahabad  certain  land,  which 
Bauaooob.   was  colored  yellow  in  a  map  produced  in  that,  and  also  in  the 
present  suit  (1).     The  defence  then  raised  was  that  this  yellow 
land  was  not  alluvial  at  all,  but  had  been  all  along  part  of  the 
defendants'  (the  now  plaintiffs')  estate  in  Ghazeepore,  or  if  allu- 
vial, that  it  was  an  accretion   to   that   estate.     An   objection 
was  also  raised  to  the  jurisdiction  of  the  Shahabad  Court,  on 
the  ground  of  a  decision  on  the  point  by  the  Collector  of 
Ghazeepore ;  this  objection,  however,  was  overruled.     Both  the 
Principal  Sudder  Ameen  and  the  Hig)i  Court,  on  appeal,  held  that 
the  yellow  land  was  an  accretion  to  laud  to  the  west,  which  was 
colored  green  in  the  map,  and  that  it  was  part  of  the  Maharajah's 
settled  estate  in  Shahabad. 

The  present  suit,  which  was  instituted  after  the  date  of  that 
decision,  was  brought  in  the  Court  of  the  Principal  Sudder 
Ameen  of  Gazeepore  to  establish  the  plaintiffs'  title  to,  and 
to  obtain  possession  of,  the  land  colored  green  in  the  above- 
mentioned  map,  as  being  part  of  their  Ghazeepore  estate. 

To  this,  in  addition  to  contesting  the  suit  on  the  merits,  the 
Maharaja  objected  that,  under  s.  14  of  Act  YIII  of  1859,  the 
Principal  Sudder  Ameen  of  Ghazeepore  had  no  jurisdiction 
after  the  decision  of  the  High  Court  of  Calcutta. 

The  Principal  Sudder  Ameen,  however,  decided  in  the  plaint- 
ifl&'  favor  both  on  that  ground  and  on  the  merits  so  far  bb  a 
portion  of  the  land  was  concerned,  but  his  decision  was  reversed 
on  appeal  by  the  High  Court  at  Agra.  The  judgment  of  the 
High  Court,  so  far  as  it  related  to  the  question  of  jurisdiction, 
was  in  the  following  terms  :— 

**  The  claim  in  the  present  suit  is  to  obtain  a  declaration  of  right  to, 
and  possession  of,  the  plot  of  land  colored  green,  lying  immediately 
to  the  north-west,  west,  and  south-west  of  the  land  colored  yellow, 
which  was  the  subject  of  the  former  suit,  and  to  the  east  of  land  which, 
admittedly,  belongs  to  the  defendant. 

(1)  A  copy  of  this  map  will  be  appeal  before  the  PriTy  Council,  in 
found  in  a  report  of  that  case,  on    9  B.  L.  fi.,  150. 
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**  It  18  contended  that  the  land  in  salt  is  not  situated  within  the        1872 

jarisdictioa  of  the  Courts  of  these  proYinces,  and  that  it  has  been  so  Pahalwan 
adjudged  bj  competent  authority.  ^, 

**  "We  are  constrained  to  .admit  the  validity  of  this  plea.     We  agree  ^uheshur 

with  the  High  Court  of  Calcutta,  and  with  the  First  Division  Bench  Buksh  Singh 
°  Baradoor. 

of  this  Court,  that  the  Boundary  proceedings  in  the  Court  of  the 
Collector  of  Ghozeepore  did  not  debar  the  Principal  Sudder  Ameen  of 
Shababad  from  considering  and  disposing  of.  the  question  of  jurisdiction, 
which  vrofi  raised  before  him.  The  Principal  Sudder  Ameen  of  Shaba- 
bad considered  tlie  decision  of  the  question  of  jurisdiction  inrolved  in 
the  determination  of  the  issues  raised  on  the  merits.  He  held  (as  we 
nnderstand  his  judgment)  that  the  land  then  in  suit  was  situated  with- 
in the  local  jurisdiction  of  the  Shababad  Court,  because  it  was  an 
accretion  to  estates  lying  within  the  area  of  the  local  jurisdiction  of 
that  Court.  He  held  that  the  land  then  in  suit  was  formed  by  gradual 
accretion  ;  that  it  had  accreted  to  the  land  lying  immediately  to  the 
west  of  it,  which  land  he  considered  (as  we  think  erroneously)  to  have 
been  admitted  to  belong  to  the  then  plaintiff  as  a  part  of  his  estates  in 
Shababad.  Now  this  land,  immediately  to  the  west,  is  the  land  colored 
green,  which  is  the  subject-matter  of  .the  present  suit. 

**  Inasmuch,  then,  as  the  land  colored  yellow,  the  subject-matter  of 
the  former  suit,  was  held  to  be  within  the  local  jurisdiction  of  the  Court 
of  Shababad;  because  it  was  an  accretion  to  the  land  colored  green, 
we  are  constrained  to  admit  that  there  has  been  an  adjudication  by 
competent  authority  as  to  the  situation  of  the  land  now  in  suit  with 
respect  to  jurisdiction  which  bars  the  cognizance  of  this  suit  by  the 
Courts  of  the  Provinces.  We,  therefore,  annul  the  decision  of  the 
Principal  Sudder  Ameen  of  Ghozeepore,  and  direct  that  the  plaint  be 
rejected." 

From  this  decision  the  plaintiffs  appealed  to  Her  Majesty  in 
Council. 

Mr.  Field,  Q.C.,  and  Mr.  Leith  for  the  appellants. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyne  for  the  respondent 

•  It  is  unnecessary  to  refer  to  the  merits  of  the  caae^  the  judg- 
ment  being  restricted  to  the  preliminary  point  of  jurisdiction. 

Their  Lobdshifs  gave  the  following  judgment : — 

The  question  with  which  their  Lordships  have  at  present  to 
deal  is  that  upon  which  the  judgment  of  the  High  Court  of  the 
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i87g        North- Western  Provinces,  which  is  under  appeal,  has  entirdy 

^^SiwGH^"   proceeded,  viz.,  whether  the  Ghazeepore  Courts  had  jurisdiction 

I'-         to  try  the  cause,  having  regard  to  the  14th  section  of  the  Code 

MuHESHUR  of  Procedure?    That  article  is  in  these  words  {reads  s,  14). 

Baiiadoor.       The  High  Court  of  Agra  have  come  to  the  conclusion  that 

that  section  was  a  bar  to  the  present  suit,  and  that  it  was  their 

dutj  to  act  under  the  latter  part  of  the  clause  in  question. 

Their  Lordships  are  of  opinion  that  that  was  a  correct  decision 

upon  the  section  as  applied  to  the  facts  of  this  case. 

The  question,  as  it  seems  to  their  Lordships,  is  what  was  the 
res  decisa  in  the  former  case  ?  In  that  suit  an  objection  was 
taken,  similar  to  that  which  is  taken  in  this  suit,  to  the  jurisdic- 
tion of  the  Shahabad  Court.  It  was  treated  as  if  the  land  in 
dispute  was  within  Zilla  Ghazeepore,  or  an  accretion  to  land 
in  the  possession  of  the  defendants,  which  belonged  to  Zilla 
Ghazeepore,  and  it  was  contended  that  by  reason  of  a  former 
decision  of  the  Collector  of  Ghazeepore,  the  latter  part  of  this 
section  applied,  and  that  the  Court  of  Shahabad  had  no  juris- 
diction to  entertain  the  suit.  That  was  decided  against  the 
defendants  in  that  suit,  who  are  the  plaintiflb  and  appellants 
in  this  suit. 

In  order  to  decide  that  case,  the  Principal  Sudder  Ameen, 
who  was  the  Judge  of  first  instance,  thought  it  advisable  to  try 
the  question  of  jurisdiction,  together  with  the  merits  of  the  suit, 
and  he  came  to  the  conclusion  that  the  whole  of  the  land 
colored  yellow  in  the  map  which  has  been  produced  in  both 
suits, — and  it  is  the  most  favorable  way  of  putting  the  case 
for  the  appellants  to  suppose  that  nothing  but  that  land  was 
then  in  dispute, — was  an  accretion  to  the  plaintiff,  the  Mahara- 
ja's settled  estate  in  Shahabad.  That  decision  was  confirmed 
by  the  High  Court.  It  then  came  here  upon  appeal,  and  this 
Board,  confirming  generally  the  decisions  of  the  two  Courts, 
held  that,  treating  the  whole  of  the  yellow  land  as  alluvial 
accretion,  there  were  grounds  for  giving  a  portion  of  it  to  the 
defendants,  the  present  appellants,  as  an  accretion  to  their 
land,  which  had  formerly,  at  all  events,  been  in  Ghazeepore ; 
but  that  the  other  land,  the  portion  on  the  other  side  of  the 
line  which  they  drew,  was  to  be  treated  as  an  accretion  to  the 
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land  marked  green ;  and  that  the  plaintiff,    the  Maharaja^  in        1872 
that  snit^  was  entitled  to  recover  that  as  an  accretion  to  his    Parai^wak 
settled  estate;  affirming^  therefore^  with  the  above  exception^         v. 
all  that  had  been  done  by  the  Courts  below,  viz.,  that  the  land   Muhbshur 
was  alluvial  land,  and  that  it  was  an  accretion  to  the  settled   bahadoob. 
estate  of  the  plaintiff  in  Shahabad. 

Now,  no  doubt,  it  might  be  possible  to  suppose  cases  in  which 
the  decision  as  to  the  accretion  might  .not-  necessarily  be  a 
decision  that  the  land  to  which  it  was  accreted  was  withi^  the 
local  jurisdiction  of  the  Court  which  had  dealt  with  it.  But  all 
these  questions  must  be  tried  with  respect  to  the  subject-matter 
in  the  particular  suit.  And  it  seems  to  their  Lordships  impos- 
sible, in  construing  the  section  with  reference  to  what  was  in 
issue  in  the  former  suit,  to  come  to  any  other  conclusion  than 
that  the  decision  did,  by  necessary  implication,  find  that  the 
green  land  was  within  the  settled  estate  of  the  Maharaja  in 
Shahabad.  He  came  as  plaintiff  into  Court ;  he  claimed  the 
whole  of  the  land  as  an  accretion  to  his  settled  estate  in  Shaha- 
bad. ,  From  the  map  and  the  evidence,  it  is  obvious  that,  if  an 
accretion  to  his  land,  it  could  be  an  accretion  to  nothing  but  the 
green  land.  The  accretion  was  found  to  be  an  accretion  to  his 
land  in  the  settled  estate  of  Shahabad,  and  that  proposition 
necessarily  implied  that  the  green  land  was  a  part  of  the  settled 
estate  in  Shahabad. 

It  seems,  therefore,  to  their  Lordships  that  the  decision  of 
the  High  Court  of  the  North- Western  Provinces  was  correct, 
and  that  being  the  case,  their  only  duty  is  to  advise  Her  Majesty 
to  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
Agent  for  appellants :  Mr.  Wilson. 

Agents  for  respondent :  Messrs.  Burton,  Yeates,  and  HarL 
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p.  C*  RAMALAKHSHMI  AMMAL  (Dotbhdawt)  v.  SIVANANANTHA 

1872  PERUMAL  SBTHURAYER  (Flliktitw). 

March  14, 

April  20  [On  Appeal  from  the  High  Coart  of  Judicature  at  Madras.] 

Hindu  Law^ Impartible  Zemindari^Jnheritanee'^CuMtom — Evidence, 

Bj  the  general  Hinda  law  where  a  subject  of  inheritance  is  from  its  natore 
indiTi^ible,  and  can  therefore  descend  to  one  onlj  of  several  sons,  the  sucoes- 
sion  as  between  sons  bj  different  wltcs  (other  than  the  first  wife)  of  equtl 
caste,  is  to  be  determined  bj  the  prioritjr  of  birth  of  the  sons,  and  not  bj  the 
priority  of  marriage  of  their  respective  mothers;  and  therefore  with  respect  to 
the  succession  to  an  impartible  zemindari  in  the  district  of  Tinnevellj  in  the 
presidencj  of  Madras,  the  son  of  the  third  wife  is,  in  the  absence  of  proof  of 
any  special  custom  or  family  usage  to  the  contrary,  to  be  preferred  as  heir  to 
a  subsequently  bom  son  of  the  second  wife. 

A  special  usage  modifying  the  ordinary  law  of  succession  must  be  aneient 
and  invariable,  and  must  be  established  to  be  so  by  clear  and  unambiguous 
evidence. 

Appeal  from  a  decision  of  the  Madras  High  Court  (Scotland, 
C.J.,  and  Holloway,  J.),  dated  the  12th  of  February  1866  (1) 
reversing  a  decision  of  the  Judge  of  Tinnevellj^  dated  the  24th 
of  August  1864. 

The  suit  was  brought  to  recover  an  impartible  zemindari  called 
Urkaduy  in  Tinnevellj,  which  the  plaintiff  claimed  as  the  eldest 
son  of  the  late  zemindar,  Kolalinga  Sethurajer.  The  latter 
had  married  three  wives :  the  first  of  whom  died  without  issue  ; 
the  second  wife  was  the  defendant  Bamalakshmi  Ammal,  who 
opposed  the  plaintiff's  claim  on  behalf  of  her  minor  son  Muttu 
Bamalinga  Sethurayer ;  and  the  third  wife  was  the  plaintiff'^ 
mother. 

The  plaintiff  claimed  to  succeed  under  an  alleged  family 
custom  of  primogeniture,  and  also  under  the  general  Hindu  law 
of  succession.     The  defendant  on  the  other  hand  contended  that 

*  PreMent  :-^TnE  Right  Hor'blis  Sib  J.  W.  Coltilb,  8ib  Mortaguk 

E.  Smith,  and  Sib  E.  P.  Collibb. 

(1)  3  Mad.  H.  C.  Ilep.,  75. 
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her  son,  though  younger  than  the  plaintiff,  was  the  rightful  heir,  1872 

her  own  marriage  having  been  prior  to  the  marriage  of  the  plaint-  Bama- 

iff's  moth'er.  Ammal 

The  Judge  of  Tinnevelly  decided  in  favor  of  the  defendant's  Sivananax- 
son,    but    the   High   Court  reversed  that  decision ;    and  the  Sbtuu&atbb. 
defendant    thereupon  preferred   the  present    appeal  to    Her 
Majesty  in  Council. 

Sir  -B.  Palmer y  Q.C.,  and  Mr.  Bowring^  for  the  appellant. 

Mr.  Leith  and  Mr.  Grady  for  the  respondent. 

The  following  authorities  were  referred  to : — Menu's  Inst,  Ch. 
ix,  ss.  105—107,  and  122—125;  Colebrooke's  Dig.,  Bk.  v,  Ch.  i, 
8.  1,  art.  2  ;  1  Strange's  Hindu  Law,  p.  56  ;  Strange's  Manual, 
p.  146 ;  Bhujangrav  bin  Davalatrav  Ghorpade  v.  Malojirav  bin 
Davalatrav  Ghorpade  (1),  and  Sivanananga  Perumal  v.  Muttu 
Ramalinga  Sethurayer  (2). 

Their  Lordships  gave  the  following  judgment: — 

This  is  an  appeal  from  the  High  Court  of  Madras  in  a  suit 
raising  the  question  of  the  right  of  succession  to  an  impartible 
zemindari  called  Urkadu,  in  Tinnevelly.  The  litigants  are 
two  sons  by  different  wives  of  Kolalinga  Sethurayer,  the  late 
zemindar. 

Kolalinga  Sethurayer,  who  was  a  Hindu,  married  three 
wives.  The  first,  Kanthunathi  Ammal,  had  not  child.  His 
other  wives  were  Bamalakshmi  Ammal,  the  mother  of  Muttu 
Bamalinga  Sethurayer  (the  appellant),  and  Vellaithai  Perumal 
Ammal,  the  mother  of  Sivananantha  Perumal  Sethurayer  (the 
respondent). 

Although  the  mother,  Bamalakshmi,  is  appellant  as  guardian 
of  her  son,  it  will  be  convenient  to  speak  of  him  as  the 
appellant,  and  of  the  other  claimant  as  the  respondent. 

The  marriages  of  the  two  mothers  took  place  on  the  same  day 
in  June  1836,  but  at  different  hours;  and  the  priority  in  time  of 
these  marriages  was  a  subject  of  contest  in  the  suit.    The  Courts 

(1)5  Bom.  H.  C.  Bep.,  \%\.  (2)  3  Mad.  H.  C.  Sep.,  75. 


398  BENGAL  LAW  REPORTS.  [VOL.  XII. 

« 

1872        in  India  have  held  that  the  marriage  of  the  appellant's  mother 

Rama-      was  first  Bolemnized.  and  that  she*  therefore,  in  order  of  time. 

ammal      tvas  the  second  wife,  and  the  respondent  s  mother  the  third  wife, 

SivAHANAN-  of  the  aemindar.     In  the  view  their  Lordships  take  of  tbis  case, 

Skthdbatbk.  it  is  not  necessary  to  consider  the  correctness  of  this  finding,  and 

they,  therefore,  adopt  it  in  dealing  with  the  present  appeaL 

It  appears  that  at  the  date  of  the  marriages  the  appellant's 
mother  was  a  child,  only  ten  years  old,  whilst  the  mother  of  the 
respondent  was  a  girl  of  sixteen.  The  respondent,  as  might 
naturally  be  expected  from  the  relative  ages  of  the  mothers, 
was  born  many  years  before  the  appellant,  and  he  seeks  to 
recover  the  zemindari  in  this  suit  as  the  first-bom  son  of  the 
zemindar.  The  appellant  resists  his  claim  on  the  ground  that 
he,  as  the  son  by  the  earlier  marriage,  is  the  rightful  heir.  The 
question  is  thus  raised  whether  the  son  of  the  second  wife^ 
'  although  born  after  the  son  of  the  third  wife,  is  entitled  to 
inherit ;  in  other  words,  whether  the  priority  in  birth  of  the 
sons,  or  the  priority  in  the  marriages  of  their  mothers,  both 
being  of  the  same  caste,  is  to  prevail  in  determining  the  succes- 
sion to  an  impartible  zemindari  in  this  district  of  Madras. 

It  appears  from  the  pleadings  and  issues  that  the  respondent, 
the  first-bom  son,  relies  on  the  general  Hindu  law  of  succession, 
and  on  the  custom  of  the  family,  which  he  affirms  to  be  in 
accordance  with  it. 

The  appellant  alleges  that,  by  the  custom  of  tbe  district,  he 
is  entitled  to  the  succession,  and  he  also  denies  that  the  general 
Hindu  law  is  in  favor  of  the  respondent's  claim. 

Their  Lordships  are  fully  sensible  of  the  importance  and 
justice  of  giving  effect  to  long  established  usages  existing  in 
particular  districts  and  families  in  India,  but  it  is  of  the  essence 
of  special  usages,  modifying  the  ordinary  law  of  succession,  that 
they  should  be  ancient  and  invariable  :  and  it  is  further  essential 
that  they  should  be  established  to  be  so  by  clear  and  unambi- 
guous evidence.  It  is  only  by  means  of  such  evidence  that  the 
Courts  can  be  assured  of  their  existence,  and  that  they  possess 
the  conditions  of  antiquity  and  certainty  on  which  alone  their 
legal  title  to  recognition  depends. 

In  the  present  case  their  Lordships  agree  in  opinion  with  the 
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High  Court  that  the  appellant  has   failed  to  prove  the  special        1872 
custom  which  he  undertook  to  establish.  Rama- 

LAKHSHMI 

It  appears  from  the  record  that^  in  1861,  during  the  life  of  Ammal 
their  father,  the  late' zemindar,  the  appellant  brought  a  suit  in  Siyananav- 
the  Civil  Court  of  Tinnevelly  against  the  present  respondent  Sbthubaybb.' 
to  have  his  right  to  the  succession  declared.  He  founded  his 
claim  on  the  usage  in  his  father's  zemindari  and  '*  other 
zemindaris."  The  present  respondent  then  relied,  as  he  still 
does,  on  the  general  Hindu  law  and  the  usage  of  the  family. 
The  Civil  Judge  was  of  opinion  that  the  evidence  to  support  a 
family  usage  was  insufficient  for  the  purpose,  but  he  thought 
there  was  sufficient  proof  of  a  usage  prevailing  amongst  the 
zemindars  of  the  district  that  the  son  of  the  senior  wife  was  to 
succeed.  The  decision  of  this  Judge  in  favor  of  the  present 
appellant  appears  to  have  been  reversed  on  appeal,  on  the 
ground  that  the  suit  was  not  maintainable  during  the  life  of  the 
father ;  but  it  has  been  necessary  to  advert  to  the  suit,  because 
the  evidence  taken  in  it  has  by  consent  been  brought  into  the 
present  suit,  and  is  the  only  evidence  in  it. 

This  evidence  consisted,  so  far  as  proof  of  the  family  usage 
went,  principally  of  the  testimony  of  the  late  zemindar  himself, 
who  was  a  party  to  the  declaratory  suit,  and  evidently  he  is 
not  a  trustworthy  witness,  for  whilst  in  that  suit  he  espoused  the 
cause  of  the  present  appellant,  and  gave  evidence  of  the 
family  usage  in  his  favor,  he  had  some  years  before,  and  after 
both  sons  were  bom,  given  equally  strong  evidence  of  a  custom 
the  other  way  in  support  of  the  claim  of  the  present  respondent. 
It  is  obvious  that  the  zemindar's  testimony  was  influenced  by 
his  partiality  for  one  son  or  the  other  at  the  time  of  giving  it, 
and  is  thus  entirely  untrustworthy.  The  other  evidence  is 
conflicting  and  wholly  insufficient  to  establish  any  family  custom. 
Indeed,  in  the  present  suit  both  the  Courts  in  India  have  so 
regarded  it. 

Then  with  respect  to  the  usage  of  the  district  set  up  by  the 
appellant,  the  only  evidence,  apart  from  the  conflicting 
testimony  just  referred  to,  which  appears  on  the  record,  is  a 
statement  of  certain  declarations  alleged  to  have  been  made  by 
some  zemindars  under  the    following   circumstances.     In  the 

52 
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__i?!?_  y^^'  1849,  the  Board  of  Revenue,  acting  as  the  Court  of  Wards, 

,  /i^l" ,    desiring  to  know  which  of  the  two  minor  sons  of  the  zemindar 

Ammal      of  Parayur  was  to  succeed  him,  requested  the   Collector  of 

SiYAHAHAR-  Tinnevellv  and  Madura  to  ascertain  the  rule  of  succession  "  as 

THA   PkBUMAL  ■'  .  w  ,      •  «  , 

Sbthuratbb.  regards  sons  by  different  wives,  and  it  appears  from  the 
Collector's  letter  to  the  Secretary  of  the  Board,  that  the 
opinions  of  twenty  zemindars  and  poligars  were  collected, 
copies  of  which  he  sent,  giving  also,  at  the  same  time,  an 
abstract  of  them  in  his  letter.  It  seems  that  the  Court  of 
Wards  acted  upon  the  opinions  thus  obtained. 

The  only  evidence  offered  of  these  opinions  was  the  above 
letter  and  abstract  of  the  Collector,  and  objections  were  made 
to  its  reception  in  proof  of  the  custom. 

Considerable  and  perhaps  undue  laxity  in  admitting  docu- 
ments has  been  sometimes  allowed  by  the  Indian  Courts ;  but 
their  Lordships  consider  that,  whilst  it  may  not  be  desirable,  in 
all  cases,  to  apply  strict  and  technical  rules  to  the  admissibility 
of  evidence  in  the  Courts  in  India,  the  substantial  principles  on 
which  the  authenticity  and  value  of  all  evidence  rest  should 
be  observed.  One  of  these  principles  is  that  the  best  evidence 
of  which  the  subject  is  capable  ought  to  be  produced,  or  its 
absence  reasonably  accounted  for  or  explained,  before  secondary 
and  inferior  evidence  is  received.  There  seems  to  be  no  reason 
in  this  case  why  the  zemindars  or  some  of  them  might  not  have 
been  called  as  witnesses,  when,  of  course,  they  would  have  been 
subject  to  cross-examination ;  but  not  only  were  none  examined, 
but  even  their  written  opinions,  as  they  gave  them,  were  not 
produced.  Their  Lordships  consider,  agreeing  with  the  High 
Court,  that  the  only  evidence  offered,  viz.,  the  Collector's  letter 
and  summary,  was  not  properly  admissible,  and  if  received, 
could  not  be  safely  relied  on  as  affording  clear  and  unambiguous 
proof  of  the  existence  of  an  ancient  and  invariable  custom  in 
the  district. 

The  summary  of  the  Collector  (if  it  may  be  looked  at) 
discloses  that  the  zemindars  were  not  unanimous  in  their  view 
of  the  custom  ;  and  it  further  appears  that  their  opinions  were 
given  with  reference  to  the  succession  to  a  zemindari  in  a 
family  of  a  different  caste.     The  late  zemindar,  who  was  one  of 
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those  vouched,  differed  from  the  majority,  and  declared  that  the  1^72 

eldest  son,  although  by  the  junior  wife,  would  succeed.     It  is  ^t^J™, 

true  that,  for  the  reasons  already  given,  much  reliance  cannot  Ammal 

be  placed  on  his  statement,  but,  so  far  as  it  may  be  of  any  Sivananak- 

,  .  -111-1.  11  ''"A  Pbrumal 

value,  it  negatives  the  alleged  custom,  at  all  events  as  one  Skthukater. 
prevailing  in  his  own  caste  and  zemindari. 

It  was  insisted  by  the  learned  Counsel  for  the  appellant  that 
the  fact  that  the  priority  of  the  marriages  of  the  second  and 
third  wives  was  made  a  question  in  the  declaratory  suit  and  in 
this  suit  and  strongly  contested,  indicated  an  impression  on  the 
minds  of  the  litigants  that  a  custom  existed  to  the  effect  alleged 
by  the  appellants,  for  if  there  were  no  such  custom,  the  contest 
as  to  the  priority  of  the  marriages  was  immaterial.  At  first 
sight  this  seemed  to  be  so.  But  the  inference  from  it  is  greatly 
weakened,  if  not  destroyed,  by  the  consideration  that  in  the 
declaratory  suit  brought  in  the  zemindar's  lifetime,  and  to 
which  he  was  a  party,  the  zemindar  himself,  contrary  to  his 
former  view,  set  up  the  custom  which  would  give  the  succession 
to  the  appellant,  whom  he  was  then  supporting,  in  opposition 
to  the  respondent,  his  eldest  son.  When  the  father,  from  what- 
ever motive,  put  forward  this  view  of  the  custom,  it  was  natural 
that  the  fact  of  the  priority  of  the  marriages  should  be  made 
a  question  in  the  suit,  as  well  as  the  nature  of  the  custom. 

The  attempt  on  both  sides  to  prove  a  special  custom  having 
failed,  it  remains  to  consider  what  is  the  general  Hindu  law 
applicable  to  this  disputed  succession. 

The  case  stands  in  this  respect  in  the  same  category  as  that 
in  the  appeal  relating  to  the  zemindari  of  Shivagunga,  which 
was  decided  by  this  Board  in  1863(1).  Their  Lordships,  in 
giving  judgment  in  that  appeal,  say : — "  The  zemindari  is  in 
the  nature  of  a  principality,  impartible,  and  capable  of  enjoy- 
ment by  only  one  member  of  a  family  at  a  time ;  but  whatever 
suggestions  of  a  special  custom  of  descent  may  heretofore  have 
been  made  (and  there  are  traces  of  such  in  the  proceedings)^ 
the  rule  of  succession  to  it  is  now  admitted  to  be  that  of  the 
general  Hindu  law  prevalent  in  that  part  of  India,  with  such 

(1)  9  Moore*M  1.  A.,  539 ;  see  p.  $88. 
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1872        qualifications  only  as  flow  from  the  impartible  character  of  the 

^'^»'L.    subject."    Such^  also,  must  be  the  rule  of  succession  to  be 

ammal      applied  in  the  case  now  under  appeal. 

SiYANAHAK-       Thc   High   Court,   in   their  judgment  in  the  present  case, 

SsTuu&AYBK.  declare  that  *^  no  work  of  authority  or  decision  "  had  been  cited 

or  found  directly  giving  the  rule  of  descent.     That  this  should 

be  so  may,  perhaps,  be  explained  by  the  fact  that  succession 

by  primogeniture  is  the  rare  exception  to  the  ordinary  rule  in 

Hindu  families,  taking  place  only  upon  the  descent  of  some 

impartible  subject,  as  a  raj  or  office ;  and  that  in  most  cases 

of  the  kind  there  has,  probably,  been  found  some  local  or  family 

usage  regulating  such  descent. 

If,  however,  it  really  be  that  the  rule  of  succession  is  not 
directly  declared  in  books  of  authority,  or  in  decided  cases, 
then  it  must  be  deduced  from  those  rules  which  are  settled,  and 
the  principles  on  which  they  are  founded.  The  learned  Counsel 
on  both  sides  referred  to  various  texts  with  this  view;  audit 
appears  to  their  Lordships  that  many  of  these  supply  authority 
from  which  the  law  may,  with  reasonable  certainty,  be  inferred 
and  declared. 

One  great  rule  of  religion  binding  upon  every  Hindu  is 
the  duty  of  having  a  son,  not  only  for  the  sake  of  the  spiritual 
benefits  he  obtains  for  himself  by  his  birth,  but  because  he 
thereby  discharges  the  pious  debt  he  owes  to  his  ancestors. 
And,  as  a  consequence  naturally  flowing  from  this  law,  the 
first-born  son  is,  throughout  the  books  of  authority,  treated  as 
pre-eminent  amongst  his  brothers,  and  held  to  be  entitled  to 
many  special  privileges.  It  will  be  found,  from  numerous 
authorities  and  instances,  that,  although  the  father's  property,  by 
the  general  rule,  descends  upon  all  his  sons,  yet,  whenever  it 
becomes  necessary  to  make  a  distinction,  precedence  is  given  to 
the  first-born.  Thus,  Menu,  after  laying  down  the  cardinal  rule 
of  succession  that  brothers  divide  the  paternal  property  among 
them,  adds : — ^'  The  eldest  brother  may  take  entire  possession  of 
the  patrimony ;  and  the  others  may  live  under  him  as  they  lived 
under  their  father,  unless  they  choose  to  be  separated;"  Ch.  ix, 
s.  105.  "  By  the  eldest,  at  the  moment  of  his  birth,  the  father 
having  begotten  a  son,  discharges  a  debt  to  his  own  progenitors. 
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The  eldest  son^  therefore^  ought^  before  partitioD5  to  manage  the        i872 
whole  patrimony ;"  Ch.  ix,  s.  106.  Rama- 

LAKHSRMT 

"  That  son  alone,  by  whose  birth   alone  he  discharges  his      Amhal 
debt,  and  through  whom  he  attains  immortality,  was  begotten   Siyananan- 
from  a  sense  of  duty ;  "  Ch.  ix,  s.  107 ;  see  also  ss.  137,  138.         ^thu^tb^ 

Many  of  the  precepts  of  Menu  have  been  undoubtedly 
altered  and  modified  by  modern  law  and  usage ;  but  his  author- 
ity may  properly  be  referred  to  when  it  is  necessary  to  resort 
to  first  principles  in  order  to  ascertain  and  declare  the  law. 
The  general  doctrines  above  alluded  to  are  also  found  in  other 
old  authorities,  and  are  treated  as  part  of  the  foundation  of 
the  Hindu  law  of  succession  by  modern  writers  and  compilers  ; 
see  1  Strange's  Hindu  Law^  192 ;  Colebrooke's  Dig.,  Bk.  v. 
It  is  true  that  these  doctrines  occur  in  passages  treating  of 
divisible  inheritances ;  but  the  presumption  from  them  is  irresist- 
ible,— that  in  the  case  of  an  inheritance  which  is  from  its  nature 
indivisible,  and  can,  therefore,  go  to  one  only  of  several  sons, 
the  first-born,  by  reason  of  his  general  pre-eminence,  should  be 
preferred  to  his  younger  brother. 

It  was  not  disputed  that  this  would  be  so  in  the  case  of 
several  sons  by  the  same  mother ;  but  it  was  contended  that, 
where  there  were  sons  by  different  wives,  the  priority  of  marriage 
and  not  of  birth  was  to  be  regarded.  No  authority  whatever 
was  cited  to  support  this  contention,  certainly  none  as  regards 
the  sons  by  any  wives  after  the  first.  On  the  contrary,  there 
is  a  good  deal  of  authority  pointing  to  the  conclusion  that  there 
is  no  distinction,  except  seniority  of  birth,  amongst  the  sons  of 
wives  of  the  same  caste  and  class.  Thus  Menu  says : — *'  A  • 
younger  son  being  born  of  a  first  marriage,  after  an  elder  son  had 
been  bom  of  a  wife  last  married,  but  of  a  lower  class,  it  may  be  a 
doubt  in  that  case  how  the  division  shall  be  made;"  Ch.  ix,  s.  123. 

The  doubt  thus  suggested  whether,  even  in  the  case  of  a  wife 
of  a  lower  class,  there  would  be  inequality  of  division  amongst 
the  sons,  raises  a  strong  presumption  that  there  would  be  none 
where  the  mothers  were  of  the  same  class.  But  the  matter  does 
not  rest  on  presumption,  fihr  the  125th  section  runs  thus : — *'  As 
between  sons  bom  of  wives  equal  in  their  class,  and  without  any 
other  distinction,  there  can  be  no  seniority  in  right  of  the 
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1872       mother ;  but  the  seniority  ordained  by  law  is  according  to  birth." 
Rama-      It  IB  true  the  writer  is  in  this  section  treating  of  partible 

IiAKHflHMt 

ammal      successions,  bat  he  is  at  the  same  time  proclaiming  the  privi- 

SivANAHAH-  leges  to  which  the  eldest  son  is  entitled,  and  one  of  them  he  had 

SCTHu"YM.''J^t  declared  in  a  preceding  section  (119)  thus:— "Let  them 

never  divide  the  value  of  a  single  goat  or  sheep ;  a  single  goat 

or  sheep,  remaining  after  an  equal  distribution,  belongs  to  the 

first-bom." 

Now,  when  it  is  said  that  the  single  goat  or  sheep  is  to  belong 
to  one  son,  it  is  apparently  for  the  same  reason  that  a  zemin- 
dari  so  descends,  viz.,  that  the  subject  is  in  its  nature  impar- 
tible ;  and,  therefore,  the  rule  that  is  laid  down  with  reference 
to  one  impartible  subject,  viz.,  that  *^  it  belongs  to  the  first- 
born," appears  by  reasonable  and  just  implication  to  be  the  rule 
applicable  to  all  such  subjects.  And  which  of  several  sons  is 
to  be  deemed  the  first-born  is  declared  by  s.  125  above  cited; 
^^  there  can  be  no  seniority  in  right  of  the  mother,  but  the 
seniority  ordained  by  law  is  according  to  birth." 

It  appears  to  their  Lordships  that  the  rules  just  cited 
approach  very  nearly  to  a  distinct  declaration  of  the  general 
Hindu  law  upon  the  question,  when  regarded  apart  from  any 
special  custom  prevailing  in  a  particular  district  or  family. 

Great  reliance  was  placed,  during  the  argument,  on  the 
admission  supposed  to  have  been  made,  that  the  son  of  the  first 
wife  would  succeed  before  an  elder  brother  by  a  subsequent 
wife,  and  it  was  contended  that,  by  analogy,  the  son  of  the 
second  wife  must  be  entitled  to  the  like  precedence  over  the 
.  son  of  the  third.  There  are,  undoubtedly,  authorities  which 
show  that*  the  first  wife  occupies  a  position  of  honor  and  pre- 
cedence above  all  others,  but  it  is  not  necessary  for  their  Lord- 
ships to  decide  whether  the  admission  made  in  this  case  is  in 
accordance  with  general  Hindu  law ;  for,  supposing  the  law  to 
be  so,  no  just  analogy  can  be  established  between  the  status 
of  the  first  wife  and  that  of  any  subsequent  wife.  Her  title 
to  special  rank  and  privileges  rests  upon  grounds  peculiar  to 
the  first  wife,  and  which  can  have^o  application  to  others. 
(See  1  Strange's  Hindu  Law,  pp.  55  and  56.)  The  reasons 
upon  which  she  alone  of  all  the  wives  is  entitled  to  peculiar 
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honor  and  privileges,  rather  point  to  the  conclusion  that  the        1872 
wives  subsequently  married,  if  of  the  same  caste  and  class,      Hama- 
are  on  an  equal  footing.  Ammal 

It  is  right  to  observe  that,  if  the  decision  had  to  rest  only  Sitavanait- 
upon  reasons  of  policy  and  conveniencid,  these  reasons  would  Satbubatbr. 
seem  greatly  to  preponderate  in  favor  of  the  right    of  the 
first-born  son.      The  inheritances   of  Hindus   which  descend 
on  a  single  heir,  are  almost  entirely  confined  to  zemindaris  in 
the  nature  of  a    raj,   and  to  offices;  see   Norton's   Leading   - 
Cases,  Ft  i,  p.  278,  and  it  is  obviously  in  accordance  with 
reason  and  convenience  that  such  successions  should   devolve 
upon  the  son  who  would,  in  natural  course,  first  reach  manhood, 
and  be  capable  of  discharging  the  duties  attaching  to  inherit- 
ances of  this  kind.     But  their  Lordships  do  not  find  it  neces- 
sary to  place  their  decision  on  these  grounds;  they  are  of 
opinion  that,  upon  the  principles  of  law  deducible  from  the 
authorities,  the  judgment  of  the  High  Court  is  correct,  and 
ought  to  be  upheld. 

It  appears  that  the  decision  under  appeal  has  been  followed 
by  the  High  Court  of  Bombay  in  Bkujangrav  bin  Dhavalatrav 
Ghorpade  v.  Malojirav  bin  Dhavalatrav  Ghorpade  (1).  Their 
Lordships  are  glad  that  they  are  able  to  come  to  a  conclusion 
which  will  not  disturb  the  rule  of  succession  declared  by  the 
concurrent  judgments  of  the  High  Court  in  two  Presidencies ; 
and  they  will,  in  this  case,  humbly  advise  Her  Majesty  to  affirm 
the  judgment  of  the  High  Court  of  Madras  and  to  dismiss  this 
appeal  with  costs. 

Appeal  dismissed. 

Agents  for  the  appellant :  Messrs.  Gregory  8f  Co. 

Agents  for  the  respondent:  Messrs.  WilliamsoH,  Hill  8f  Co. 

(1)  5  Bom.  H.  C.  Rep.,  161. 
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p.  c.  ♦  J.  S.  ELLIOTT  AHi>  0THIB8  (Plaihtiffs)  v.  BHOOBUN  MOHDN 

1873.  BONNERJEE  and  othbbs  (Dbtmdaiits). 

Feby,  12 


[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Preicription — Light  and  Air —  User, 

The  law  of  prescription  applicable  to  India  is  the  En^jflish  law  previous  to 
the  passing  of  the  Prescription  Act,  2  &  3  Will.  lY,  c.  71.  In  order  to  estab- 
lish a  right  to  light  and  air,  an  uninterrupted  user  of  at  least  twenty  yean, 
with  the  acquiescence  of  the  owner  of  the  servient  tenement,  must  be 
shown  (1). 

In  a  suit  to  restrain  the  defendants  from  obstructing  the  light  and  air 
through  certain  windows  of  a  house  belonging  to  the  plaintiffs,  it  was  shown 
that  the  enjoyment  of  the  alleged  right  began  on  14th  April  1850,  the  win- 
dows then  being  in  a  sufficiently  finished  state  to  create  the  right.  In  March 
1870  the  plaintiffs  received  notice  from  the  defendants  of  their  intention  to 
erect  a  building  which  would  have  the  effect  of  obstructing  the  passage  of  light 
and  air  through  the  plaintiffs*  windows.  The  building  was  actually  commenced 
on  23rd  March  1870,  but  it  was  not  actually  raised  to  such  a  height  aa  to 
amount  to  an  obstruction  until  some  days  after  the  twenty  years  had  elapsed. 
Held  that  there  was  not  an  enjoyment  for  twenty  years  with  the  acquiescence 
of  the  defendants  such  as  entitled  the  plaintiffs  to  maintain  the  suit 

QtuBr^.— Whether  proof  of  constructive  knowledge  on  the  part  of  -the 
defendants  would  not  be  sufficient  to  show  their  acquiescence  ? 

Appeal  from  a  decree  of  the  High  Court  (Couch,  C.J.,  and 
Markby,  J.)/  dated  14th  November  1870,  reversing  a  decree  of 
Norman,  J.,  sitting  as  a  Judge  in  the  Ordinary  Original  Civil 
Jurisdiction  of  the  High  Court. 

The  suit  was  instituted  on  the  18  th  May  1870  to  restrain  the 
defendants,  the  now  respondents,  from  building  a  wall,  and  to 
compel  them  to  pull  down  a. portion  already  built. 

The  following  are  the  facts  of  the  case : — The  plaintiffs  were 
the  owners  of  a  house  wherein  they  carried  on  business  as 
merchants,  known  as  No.  40,  Strand,  Calcutta.    The  defendants 

*  Present: — The  Right  Hon*blb  Loan  Justice  James,  Sir  B.  Peacock, 
Lord  Justice  Mellish,  Sib  M.  E.  Smith#  Sir  R.  P.  Collier,  and  Sib 
L.  Peel. 

(1)  But  see  now  Act  IX  of  1871,  Partiv. 
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were  owners  of  a  piece  of  ground  adjoining  the  plaintiflfs'  house,        1873 
three  of  the  boundaries  of  the  defendants'  land  being  the  Strand      Elliott 

V. 

on  the  west,  Clive  Street  on  the  east,   and  the  plaintiffs'  house     Bhoobuk 

on  the  south.     The  land  so  belonging  to  the  defendants  was,  in   Bomnbbjbb. 

1849,  and  for  many  years  subsequently,  the  property  of  one 

Kaja  Kamchunder,  who  lived  at  Moorshedabad,  and  never  oame 

to  Calcutta  until  some  time  after  1853.     During  the  time  that 

the  property  belonged  to  the  Kuja,  it  was  let  out  to  tenants^  and 

was  used  for  storing  chains^  anchors,  &c. 

On  the  second  storey  of  the  plaintiffs'  house  there  were  seven 
windows  on  the  north  side,  and  the  building  of  this  storey  was 
finished  in  May  1850. 

About  1854,  a  small,  mud-built,  tiled  hut^  which  stood  on  the 
south-west  corner  of  the  Kaja's  ground,  was  pulled  down^  and 
a  brick-built  messuage,  used  as  a  house  for  an  idol^  was  erected 
in  its  place,  and  that  building,  which  was  about  twenty-one  feet 
in  height^  was  placed  exactly  opposite  four  of  the  seven  windows 
of  the  second  storey  of  the  bouse.  In  March  1870,  the 
defendants  being  about  to  build  a  godown  opposite  the  remain- 
ing windows,  at  the  same  distance  from  the  plaintiffs'  wall  as 
the  idol-house  was,  offered  to  place  the  godown  further  back  if 
the  plaintiffs  would  buy  from  them  the  piece  of  land  to  the 
extent  which  they  would  wish  to  be  left  between  the  proposed 
godown  and  the  plaintiffs'  house,  and  negotiations  were  accord- 
ingly entered  into  for  that  purchase,  but  they  were  broken  off 
by  a  letter  dated  2nd  April  1870,  written  by  the  plaintiffs,  to 
the  respondents^  in  which  they  protested  against  any  building 
being  erected  that  might  affect  their  legal  rights  as  to  light  and 
air  to  their  premises^  or  any  attempt  to  erect  any  wall  or  build- 
ing above  the  level  of  the  bottom  of  their  windows  that  over- 
looked the  respondents'  land. 

The  defendants  having  previously  to  this  entered  into  a 
contract  for  the  building  of  the  new  godown^  and  considering 
that  the  plaintiffs  had  no  right  to  prevent  them  from  so  doing, 
proceeded  with  the  building  on  a  line  with  the  idol-house.  The 
building  was  actually  commenced  upon  the  23rd  March, 
but  it  was  not  until  after  the  8th  May  that  it  was  high  enough 


to  obstruct  the  light* 


53 


i/ 
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187S  A  fter  some  correspondence  between  the  parties,  the  plaintiffis,  on 

ELMorr     tJiQ  i3|.h  ^jjjy  1870,  filed  their  plaint  to  restrain  the  respondents 

BiiooBuw     hoxtL  proceedinor  with  such  buildinof,  so  as  to  obstruct  the  light 

BoHiiBiUBB.  and  air  from  the  three  remaining  windows  of  the  seyen  windows 

above-mentioned,   and   an  application  by  the  plaintiffs  for  an 

interim  injunction  was  granted  on  the  20th  May.     On  the  15th 

June  the  case  came  on  for  hearing  before  Norman,  J.,  who,  on  the 

27th  June,  gave  judgment  in  favor  of  the  plaintiffs^  holding 

that  they  had  enjoyed  the  access  of  light  to  their  windows  for 

twenty  years  before  the  respondents'  wall  reached  to  the  height 

of  those   windows  (1).     He   fixed  the  date  of  14th  April  1850 

as  the  date  from  which  their  right  commenced,  the   windows 

being  then  in  such  an  advanced  state  as  to  give  them  such  a 

right 

On  appeal  by  the  defendants.  Couch,   C.  J.,  and  Markby,  J. 
/reversed  that  decision  on  the  ground  that  no  actual  knowledge 
was  shown  on  the  part  of  the  defendants  (2). 

From  that  decision  the  plaintiffs  appealed  to  Her  Majesty  in 
Council. 

Mr.  Kay^  Q.C.,  Mr.   Cowicy   Q.C.,  and  Mr.  Doyne  for  the 

appellants. 

Mr.  Field,  Q.C.,  and  Mr.  /.  2>.  Bell  for  the  respondents. 

The  Counsel  for  the  appellants  went  at  considerable  length 
into  a  consideration  of  the  authorities  relied  upon  by  the 
Appellate  Court,  but  it  was  pointed  out  by  their  Lordships  that 
taking  the  14th  April  1850  as  the  commencement  of  the  right,  the 
real  question  was  whether  there  had  not  been  an  interference 
with  that  right  before  the  13th  April  1870*  With  regard  to  this 
it  was  argued  that  the  actual  obstruction  did  not  take  place  until 
May  ;  that  there  could  have  been  no  objection  to  the  defendants' 
building  up  to  a  certain  height,  provided  that  they  placed  the  roof 
on  the  new  building  below  the  line  which  would  cause  an 
obstruction ;  and  there  was  no  reason  to  suppose  that,  after  the 
objections  had  been  so  forcibly  pointed  out  by  Messrs*  Gisbome 
&  Co.>  when  the  building  commenced,  that  if  it  was  raised  to  a 

(1)  6  B.  L.  R.,  8S.  (2)  6  B.  L.  R.,  93. 
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certain  height  it  would  become  an  obstruction^  the  defendants        1873 
would  proceed  further.  Eluott 

The  Counsel  for  the  reapoudents  were  iiot  called  upon.  Bhoobun 

MOHUN 

Their  Lobdships  gave  the  following  judgment : — 

This  was  a  suit  for  an  injunction  praying  that  the  defendants 
might  be  restrained  from  proceeding  with  a  certain  building, 
and  that  a  portion  of  it  might  be  taken  down,  which  had  the 
effect  of  obstructing  light  which  the  plaintiffs  alleged  they 
were  entitled  to  have  through  their  windows.  It  would  appear 
that  the  windows  in  respect  to  which  the  right  to  the  light  is 
claimed  were  so  far  completed  on  the  14th  April  1850  that  the 
origin  of  the  right  would  then  accrue ;  that  is  the  finding  of 
Norman^  J.,  the  Judge  of  first  instance^ — a  finding  in  which 
their  Lordships  concur. 

The  suit  was  commenced  on  the  18th  of  May  187Q,  rather 
more  than  a  month  beyond  the  expiration  of  twenty  years  from 
the  former  date  of  April  14th,  1850.  ' 

*It  is  admitted  that  the  Prescription  Act^  the  2nd  and  3rd 
William  IV,  c.  71,  does  not  apply,  and  thafr  we  must  have  resort 
to  the  English  law  which  prevailed  before  its  passing.  So  far  as 
this  would  seem  to  be  clear,  that  the  plaintiffs,  in  order  to 
establish  their  title,  would  have  to  show  an  uninterrupted  user 
of  at  least  twenty  years,  with  the  acquiescence  of  the  defendant, 
the  owner  of  the  servient  tenement.  But  some  questions  of 
nicety  have  been  raised  as  to  what  would  or  would  not  amount  to 
acquiescence,  and  it  was  discussed  whether  actual  knowledge 
was  necessary  to  be  shown  on  the  part  of  the  defendants.  That 
proof  of  such  actual  knowledge  was  necessary  appears  to  have 
been  the  view  of  the  Court  above  which  reversed  the  decision 
of  Norman,  J.,  the  Judge  of  first  instance,  and  found,  as 
a  fact,  that  actual  knowledge  was  not  shown  to  have  existed 
on  the  part  of  defendants.  If  the  decision  of  the  case  rested 
upon  this  point  their  Lordships  would  have  desired  to  hear 
further  argument,  because  they  are  by  no  means  satisfied  that 
knowledge  on  the  part  of  the  agent,  who  acted  for  the  Baja,  the 
owner  of  the  property  in  1850  (from  whom  the  defendants 
purchased),  who  collected  his  rents,  and,  further,  was  entrusted. 
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1878        with  the  authoritj  of  fixing  their  amount,  would  not  be  oon« 
Elliott     structive  knowledge  on  the  part  of  the  Raja,  sufficient  to  satisfy 
BHoosasr     the  exigence  of  proof  on  the  part  of  the  plaintiffs. 
BoMiiBiuBs.       Another  question  arose  in  the  case  as  to  whether  the  fact  of 
the   premises   being  let  to   tenants  at,  as  it  would  appear,  a 
monthly  rent,  on   the   commencement  of  the   accruing  of  this 
right,  namely,  in.  1850,  would  have  had  any  bearing  upon  the 
rights  of  the  parties.     But   their    Lordships   do   not   think   it 
necessary  to  enter  into  a  discussion  of  these  questions,  because 
they  have  come  to  the  conclusion,  independently   of  them,  that 
the  plaintiffs  have  not  established  an  uninterrupted  user  of  these 
lights  for  the  space  of  twenty  years,  with  the  acquiescence  of  the 
defendants.     It  must  be  taken  that  the  enjoyment  commenced  on 
the  14th  April  1850.     It  would  appear  that  in  March  1870  the 
plaintiffs  received  a  notice  from  the  defendants,  or,  at  all  events, 
they  were  informed  by  the  defendants  that  it  was  their  intention  to 
erect  a  building  of  twenty-four  feet  or  more  in  height  on  the 
north  of  the  premises  of  tiie  building  in  question,  which  would 
have  the  effect  undoubtedly  of  obstructing  their  lights.      It 
appears  that  that  building  was  actually  commenced  on  the  23rd 
March  1870,  and  its  construction  was  continued.     It  is  true  that 
it  was  not  raised  to  such  a  height  as  to  actually  amount  to  an 
obstruction  until  some  days  after  the  twenty  years  had  elapsed ; 
but  it  was  commenced,  aud  commenced  with  the  manifest  inten- 
tion of  being  erected  as  an  obstruction  before  the  expiration  of 
the  twenty  years. 

Under  these  circumstances  it  appears  to  their  Lordships  that 
it  is  quite  impossible  to  presume  enjoyment  for  twenty  years  witli 
the  acquiescence  of  the  owner  of  the  servient  tenement,  when, 
before  the  expiration  of  tliose  twenty  years,  the  owner  not  merely 
gave  notice  of  his  intention  to  interfere  with  Uiat  enjoyment  and 
to  raise  an  obstruction,  but  in  pursuance  of  that  notice  actually 
commenced  the  erection  of  that  obstruction  which  was  completed 
a  few  days  after  the  expiration  of  the  time  in  question. 

Under  these  circumstances  their  Lordships  have  come  to  the 
conclusion  that  there  was  not  an  enjoyment  for  twenty  years  on 
the  part  of  the  plaintiffs  with  the  acquiescence  of  the  defendant 
such  as  to  entitle  them  to  maintain  thi^  suit. 
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Their  Lordships  will,  therefore,  liumbly  advise   Her   Majesty 1878 

that  the  judgment  of  the  Appellate    Court,  the   High  Court  of     Elliott 

Calcutta,  be  affirmed,  and  this  appeal  dismissed  with  costs.  BnooBUir 

'                                        '                                    *^  MOHUW 

jt               7     T.         .           T  BONNBRJBS, 

Appeal  dismissed. 
Agent  for  the  appellants :  Mr.  Barrow, 
Agents  for  the  respondents :  Messrs.  Robert  Oldershaw  Sf  Son, 


PUDDOMONBE  DOSSEE  and  anothbe   (Hbies  op  Plaintiff)  v.  ROY       p.  C.* 
MUTHOORANATH  CHOWDHRY  akd  othebs  (Dbfbwdants).  1873 


[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Alienation  pending  Attachment  in  Execution, 

Certain  property  was  attached  in  execution  of  a  decree,  and  while  the 
attachment  was  in  force  pottas  were  granted  to  certain  persons  bj  the 
judgment-debtors.  Twelve  years  after  the  attachment,  no  further  steps 
having  been  taken  in  the  matter,  the  execution  case  was  struck  off  the  file, 
and  the  property  was  afterwards  mortgaged  by  the  judgment -debtors  to  R. 
Subsequently  a  fresh  attachment  was  issued  at  the  instance  of  the  heirs  of 
the  former  attach! ng-creditor,  under  whicli  the  property  was  put  up  for  sale 
subject  to  IV 9  mortgage,  and  R  herself  became  the  purchaser.  In  a  suit  by 
R  to  set  aside  the  pottas  granted  during  the  continuance  of  the  first  attach- 
ment, Held  that  the  prohibition  against  alienation  of  property  under  attach- 
ment avoids  such  alienation  only  as  against  the  execution -creditor  or  persons 
entitled  to  claim  under  him. 

A  conveyance  executed  by  the  judgment-debtor  after  an  attachment  has 
been  removed,  and  before  a  fresh  attachment  is  issued,  is  valid,  though  the 
second  attachment  is  under  the  same  execution  as  the  first. 

Qucere. — Whether  an  alienation  of  property  under  attachment  void  as 
against  the  execution-creditor  becomes  valid  by  relation  when  the  attachment  is 
removed  ? 

Semble. — It  may  be  presumed  that  an  execution,  long  neglected  and  finally 
struck  ofi^  has  ceased  to  be  operative,  and  in  that  case  a  judgment-creditor*s 
title  will  only  date  from  any  subsequent  attachment  which  he  may  obtain. 

* 

Appeal  from  a  decision  of  the  High  Court,  dated  30th  May 
1863,  reversing  a  decree  of  the  Principal  Sudder  Ameen  of  the 
24-Pergunnas,  dated  12  th  July  1860. 

♦  Present :— Sia  J.  W.  Colvilb,  Sir  B.  Peacock,  Sir  Montague  E.  Smith, 

A2HD  Sir  L.  Peel. 


May  10,  16. 
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1878  The   suit   was   brought  by  one  Rassmoiiee   Dossee  for   the 

PonooMONKB  caocelment  of  two  pottas.  both  the  lessors  aod  lessees  being 

Posses  r  '  o 

V.  made  defendants.     The  property  to  which    the    pottas  related 

Roy 

IfuTHooRA-  was  situated  iu  Calcutta^  and  originally  belonged  to  the  Sirkars, 
CaowoHBT.  \\ie  lessors.  In  1832  it  was  attaciied  in  execution  of  a  decree 
obtained  in  1830  against  them  by  one  Bhoyrub  Sen;  but 
nothing  having  been  done  under  the  attachment,  the  ezecation 
case  was  struck  off  the  file  in  1844.  In  the  following  year, 
1845,  the  Sirkars  mortgaged  the  property  to  Rassmonee.  In 
1848  a  new  attachment  issued  at  the  instance  of  the  heirs  of 
Bhoyrub  Sen,  and  in  the  following  year  the  property  was  sold 
thereunder  subject  to  Rassmonee's  mortgage,  and  she  herself 
became  the  purchaser.  The  pottas  which  were  the  subject  of 
the  suit  were  granted  by  the  Sirkars  to  the  Chowdhrys  during 
the  pendency  of  the  first  attachment;  the  first  being  a  bkag 
(share)  potta  dated  17th  April  1833,  the  effect  of  which  was 
to  create  a  partnership  between  the  lessors  and  lessees  in  the 
profits  of  the  lands;  and  the  second  being  a  maurasi  potta 
dated  2nd  October  1836. 

In  the  present  suit  Rassmonee  sought  to  set  aside  those  pottas 
on  the  ground  that  they  were  made  coUusively  for  the  purpose 
of  defeating  the  creditors  of  the  Sirkars,  and  further,  that 
having  been  granted  while  the  property  was  under  attachment 
they  were  wholly  void. 

The  Principal  Sudder  Ameen  found  that  both  pottas  were 
collusive,  but  at  the  same  time  appears  to  have  considered  that 
the  defendants  had  been  in  bond  fidt  possession,  and,  having 
expended  large  sums  on  the  property,  were  entitled  to  half  the 
mesne  profits  which  had  accrued  during  the  time  they  held 
possession ;  and  he  made  a  decree  accordingly.  On  appeal  his 
decision  was  reversed  by  the  High  Court,  and  the  plaintiff's  suit 
dismissed  on  the  ground  that  the  documents  had  not  been  shown 
to  be  collusive,  #nd  that  the  defendants,  the  Chowdhrys,  had  held 
possession  under  them  for  a  long  time. 

From  this  decision  the  present  appellants,  who  were  Ras- 
monee's  heiresses,  appealed  to  Her  Majesty  in  Council. 

Mr.  Leith^  Q-C,  and  Mr.   •/.  'Arathoon,  for  the  appellants. 
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argued  that  the  pottas  were  not  proved  to  have  been  duly  exe-        ^^'*^ 
cutedy  or  otherwise  to  be  genuine  instruments ;  and  tliat  the  lands  ^"1^3^"* 
to  which   they   referred   were   at  the   respective  dates  thereof         *• 
under  attachment  in  execution  of  the  same  decree  under  which   Muthoora- 

n  T  /•  NATH 

the  lands  were  subsequently  sold.     In  reference  to  the  old  law  of  Cuowohbt* 

attachment,   they   referred   to   Regulation   IV    of    1793,   s.  7, 

Regulation  II  of  1806,  s.  5,  cl.  2,  Regulation  XXVI  of  1814, 

8.  lo,  explained  as  to  cl.  8  by  Regulation  VII  of  1825,  s.  7. 

An  attachment  for  sale  becomes  null  and  void  on  the  execution 

case  being  struck  off  the  file — Gohindhun  Singh,  v.  Meer  Muhsun 

Alee  (I).  An  alienation  is  null  and  void  pending  an  attachment — 

Pursun    Ram    v.   Mohummud   Tukee  Khan   (2)   and    Bulrain, 

Das  V.   Syud  Mohummud   Tukee  Khan  (3).     Such  alienation  is 

void   against   the  attaching-creditor  and  those  claiming  under 

him — Anandalal  Das  v.  Radhamohan  Shaw  (4)  and  Ramcharan 

Lai  v.   Jhatu    Sahu  (5).     They   also   referred   to    Mussamut 


(2)  Id,  (1848\  591,  592. 


(1)  S.  D.  A.  (1855),  244.  gage  to  the  plaintiff  was  made  on  the 

3rd  of  January  1863  while  the  attach- 
ment waa  subsisting.    It  is  not  neces- 

(3)  I(L  (1849),  202.  sary,  I  think,  to  give  any  opinion  as  to 

(4)  2  B.  L.  R.,  F.  B.,  49.  whether  the  striking'  off  of  the  exe- 

»>  r.     ,^   ^      ^    «r     ^, .  1.    cution    case    in    the    manner    which 

(5)  Before  Sir  R.  Couch,  Kt^  Cntef  «<.  •     *u  ^    ^-         ^        4.^a 
\  '      *f                             '       '         •'     appears  m  the   proceedmgs   operated 

Jn*tice,  and  Mr.  Justice  Kemp.         ^  ^  ,^^^^^,  ^^  ^^^  atfichment  or  not. 

The  Zrd  June  1870.  ^^^^  were  necessary  for  us  to  determine 

that,  I  am  strongly  inclined  to  think 

RAMCHARAN      LAL      and      another    that  I  should  hold  that  it  did  not,  but  I 

(Plaintiffs)  it.    JHATU   SAHU  and    ^^^tain  from  giving  any  opinion  upon 

OTHBRS  (DkFKNDANTS).*  ,i      .      _._.        rpi  ^l.*  i.  u    • 

^  ''  tnnt  point.     Then  this  mortgage  bemg 

Alienation  pending  Attachment  —  Act    ^^'^^  w^»J»*  ^^^  attachment  was  sub- 

F/// 0/1859,*.  240.  «^'*^^°S-     ^-    ^^^    ^^    ^°*     ^^I     «f 

1859  says  that  any  alienation  of  the 

Mr.  C,  Gregory  for  the  appellants,      property  attached,   whether  by  sale, 

„  ,        -ms-  I-  .  %,  I        n       /.      xt-      gift,  or  otherwise  during  the  continu- 

Baboo  Mohvn  Mohun   Roy  for  the    ®  .        -  ^      ^     ,         °   i_  «  1  n 

,  ation  of  the  attachment,  shall  be  null 

respondents.  ,       -j     t  .!_•  1  ^i_  j 

^  and  void.    I  thmk  upon  these  words 

Thb  judgment  of    the    Court   was    it  is  clear  that  the  removal  of  the 

delivered  by  attachment  would  not  operate  so  as  to 

Couch,  C.J. — In  this  case  the  mort-    render  an  alienation  made  whilst  the 

*  Special  Appeal,  No.  2994,  against  the  decree  of  the  Jadge  of  Zilla  Bhaogulpore,  dated 
the  14th  September  1869,  reversing  a  decree  of  the  Principal  Sadder  Ameeu  of  that 
district,  dated  the  14th  May  1866, 
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j^78  Zahuran  v,  Tayler  (1)  and  Maharaja  Dhiraj  Mdhatah  Chand 


^^D^^aKr'  Bahadur  v.  Snrnombyee  Dossee  (2). 

Noue  of  the  respondents  appeared. 


D068KB 

V. 

Rot 
muthoora- 

NATIt 
CUOWDUBT. 


(2)  Before  Mr.  Justice  Kemp  amd  Mr, 
JuMtice  Qlover, 


attachment  was  subsisting  a  valid  one. 
It  could  not  have  such  a  retrospective 
effect.  1  he  alienation  is  said  in  s.  240 
to  be  null  and  void ;  and  if  it  is  null 
and  void,  it  cannot  be  validated  bj  the 
removal  of  the  attachment. 

With  regard  to  the  argument 
derived  from  s.  245,  if  the  decision  of 
this  Court  in  the  case  of  Anandalal 
Dae  V.  Radhamohun  Shaw  (a),  which 
has  been  appealed  against  to  the 
Privy  Council,  sUnds,  s.  245  cannot    ^^l^ootoih  Mookerjee  for  the  appellant 

apply,  because  if  the  alienation  is  only        g^j^^  RomanaUi  Boee  and  IVinicA- 
null  and  void  as  against  the  attaching-     ^^^  g^^  ^^^  ^^^  respondent. 


The  ^d  March  187L 

MAHARAJA  DHIRAJ  MAHATAB 
CUAND  BAHADUR  (ohk  or  tu 
DarKNDAiiTt)  p.  SURNOMOTES 
DOSSEE  (Plaivtiff).* 

Alienation  pending  Attachment, 
Baboos  Chunder  Madhub  Gho^e  and 


creditor,  and  he  withdraws  the  attach- 
ment under  s.  245,  on  the  decree 
having  been  satisfied,  there  can  be  no- 


Glovsb,  J. — The  plaintiff  in  this  suit 
obtained  a  decree  on  the  5  th  May  1863 


body  to  impeach  the  alienation.     But  againstSham  Chand  Baboo  and  his  wife 

if  it  should  be  held  that  the  opinion  Joy  Coomaree  Beebee.    The  circum- 

of    Markby,  J.,  is   the  correct  one,  stances   under    which  Joy  Coomaree 

dnd  that  the  alienation  is  null  and  came  into  thie  suits  are  not  very  intelli- 

void    against    everybody,   there   may  gible,  but  there  is  no  necessity  to  enter 

possibly  be  some  foundation  for  the  into  them,  because  there  is  no  doubt 

argument  based  on    s.    245.     I    am  that  the  decree  was  given  both  against 

inclined  to  think  that  the  circumstance  husband  and  wife.    In  execution  of 

that   it    would    so    operate    (if  Mr,  this  decree  the  plaintilT  attached  one 

Markby*s  construction  is  correct)  i^an  of  the  properties  which  had  originally 

argument  against  its  being  so,  and  that  belonged  to  Joy  Coomaree,  and  on  the 

the  construction  put  upon  that  section  6th  November  1865  obtained  lis.  1,500 

by  the  majority  of  the  Court  is  the  on  account  of  his  decree  and  allowed 

correct  one.    The  decree  of  the  lower  the  execution  case  to  be  struck  off  the 


Court  must  be  affirmed  with  costs. 


(1)  2  B.  L.  R.,  A.  C,  86. 


file.  In  the  interim,  however,  the 
defendant  (special  appellant  before 
us),  the  Maharaja  of  Burdwan,  got  a 
conditional  deed  of  sale  from  Sham 
Chand  Baboo  and  his  wife  Joy 
Coomaree,  which  was  eventually  fore- 


*  Special  Appeal,  No.  1695,  against  the  decree  of  the  Officiating  Judge  of  Zilla  East 
Burdwan,  dated  the  12th  May  1870,  affirming  a  decree  of  the  ISabordinate  Judge  of  that 
district,  dated  the  15th  February  1870. 


(o)  2  B.  U  B.,  F.  B.,  49. 
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Tlie  judgment  of  their  Lordships  was  delivered  by 


1878 


PUDDOMONBB 

Sir  J.  CoLViLS. — The  suit  out  of  which   this  appeal  has  v. 

arisen  was  brought  by  the  late  fiassmonee  Dossee,  and  her  appeal   mutroora- 

NATH 

Cbowdurt. 
closed,  and  a  decree  for  possessioa  invalid.  If  the  hat  kabala  was  a  doca- 
obtained.  After  the  Kaja  had  so  ment  which  could  not  have  been  legally 
obtained  possession,  the  original  decree-  given  by  the  judgment-debtor  at 
holder  took  out  execution  again,  and  the  time  it  was  given,  because  that 
applied  for  attachment  of  the  judg-  judgment-debtor  had  then  no  power 
ment-debtor*s  property.  The  Raja  to  alienate,  it  was  not  afterwards  made 
objected  to  the  attachment,  and  his  valid  by  the  fact  of  the  property  being 
objection  was  allowed ;  hence  the  pre-  released  from  attachment ;  but  we  are 
sent  suit  by  the  plaintiff  for  a  declara-  by  no  means  satisfied  that  the  attach- 
tion  that  the  property  of  which  the  ment  ever  did  cease  to  exist.  The 
Raja  is  in  possession  is  liable  for  the  lower  Court  has  found  as  a  fact  that 
unsatisfied  portion  of  the  plaintiff's  it  continued,  and  the  joint  petitions  of 
decree  of  the  5th  of  May  1863.  The  the  judgment-debtor  and  decree- 
defence  of  the  Rajah  is  that  as  his  hat  holder  show,  that  when  the  execution 
kabala  was  registered,  the  decree  case  was  struck  off  it  was  agreed  upon 
obtained  on  it  was  entitled  to  take  pre-  by  both  parties  that  the  attachment 
cedence  of  the  decree  of  the  plaintiff*,  should  be  considered  as  subsisting.  It 
and  that  although,  when  the  kat  is  contended  that  inasmuch  as  the 
kabala  was  executed,  the  property  decree-holder  subsequently  made  two 
conveyed  was  under  attachment,  that  several  applications  for  attachment  in 
attachment  was  very  soon  after  allow-  1868  and  1869,  that  of  itself  shows 
ed  to  drop  and  was  ineffectual.  that  the  first  attachment  was  aban- 
Both  lower  Courts  decided  in  doned.  But  it  would  not  follow  of 
plain  tiff  *s  favor,  and  we  think  that  necessity  that,  because  subsequent 
they  decided  rightly.  There  can  be  applications  for  attachment  were  made, 
no  doubt  that  when  the  defendant's  the  original  attachment  was  aban- 
conditional  deed  of  sale  was  executed,  doned.  The  question  was  discussed  at 
the  property  conveyed  by  that  deed  some  length  in  the  case  of  Jhaiu 
was  under  attachment,  and  no  aliena-  Sahu  v.  Baboo  Ramcharan  Lai  {a).  In 
tion  could  legally  have  been  made  that  case  the  learned  Judges  gave 
by  the  judgment-debtor.  The  con-  detailed  reasons  for  holding  that  the 
tendon  that  the  kai  kabala  became  striking  off  of  an  execution  case  does 
afterwards  effectual,  as  against  the  not  of  necessity  do  away  with  an 
judgment-debtor,  by  reason  of  the  attachment  once  made,  unless  there  is 
decree-holder's  having  allowed  the  something  to  show  that  the  attachment 
attachment  to  lapse,  is  altogether  was  expressly  abandoned  by  the  party 
untenable;  no  subsequent  laches,  at  whose  suit  it  was  issued.  If  it  could 
supposing  there  to  have  been  laches  be  shown  in  this  case  that  the  subse- 
on  the  part  of  the  decree-holder,  could  quent  petitions  by  the  judgment-credi- 
make  valid  what  was  in  its  inception  tor  were  to  the  effect  that  he  had  of 


(a)  3  B.  L.  B.,  App.,  68. 
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^878        has  been  coutinued  bj  two  ladieB,  who  appear  to  be  her  heira 

*'"iSi!^«r'  *"^  repreeentativefl. 

^  The  suit  was  brought  for  the  purpose  of  cancelling  a  bhag 

MuTHooBA-  potta  set  up  by  the  defendants,  the  Chowdhrys,  and  recovering 
Ghowdhrt.  from  them  the  possession  of  a  parcel  of  land  upon  which  a 
bazar  had  been  built^  with  mesne  profits,  the  title  on  Trbich 
Rassmonee  Dossee  sued  being  that  of  a  purchaser  at  an  ezecu- 
tion-sale.  That  was  the  object  of  the  suit  as  stated  in  the  plaint 
When  the  Chowdhrys  put  in  their  answer,  they  not  only  relied 
upon  the  bhaff  potta^  but  also  set  up  the  second,  which  we 
may  call  the  maurasi  potta;  and  the  validity  of  that  being 
called  in  question  by  the  replication,  one  of  the  issues  settled 
in  the  suit  put  in  issue  the  validity  of  both  pottas,  being  in 
terms  whether  they  had  been  granted  bond  fide  to  the  defendants, 
or  whether  they  were  collusive  or  illegaL 

The  title  of  Bassmonee  Dossee  to  the  right,  title,  and  interest 
of  the  execution-debtors,  a  joint  family  which  may  be  described 
as  *^  the  Sirkars,"  is  not  disputed ;  the  only  question  is  what 
were  the  extent  and  nature  of  their  interest  in  the  property 
sold  at  the  date  of  the  sale  ?  It  is  necessary,  however,  in  order 
to  see  how  this  question  arose  between  the  parties,  to  recapitu- 
late,  as  shortly  as  may  be,  the  facts  of  the  case. 

The  proceedings  go  back  as  far  as  the  year  1830.  In  August 
of  that  year  one  Bhoyrub  Sen  recovered  a  money  decree  for 
an  inconsiderable  sum  against  the  Sirkars.  In  execution  of  that 
decree,  the  land  in  question  was  attached  on  the  27th  Febru- 
ary 1832,  and  the  usual  proclamation  of  attachment  was  issued 
on  that  occasion.  Bhoyrub  Sen  died,  leaving  (as  it  is  said,  and 
their  Lordships  will  assume  correctly  said)  only  minor  heirs. 
Nothing  further  was  done  between  the  date  of  this  attachment 
in  1832  and  the  year  1844,  when  the  case  in  execution  was 
struck  off  the  file,  the  judgment  being  still  unsatisfied.     It 

his  own  accord  abandoned  the    first  the  pleader  for  the  special  appellant 

attachment  and  applied  to  have  the  show  us  that  the  facts  are  as  stated  by 

property  attached  de  novoy  that  would  him. 

be  a  different    thing,'  but    there    ia        We  see,  therefore,   no    reason  to 

nothing  on  the  record  to  show  the  interfere  with  the  judgment  of  the 

circumstances  under  which  the  subse-  Court  below,  and  dismiss  the  special 

quent  applications  were  made,  nor  can  appeal  with  costs. 
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ft)>pear8  that  within  one  year  after  that  was  done  Rassmonee        1878 
Dossee  became  mortgairee  of  the  land  under  instruments  exe-  i*u»»om«»«* 
cuted  by  the  Sirkars.     There  were  two  mortscas^es  for  Rs.  500         »• 
each.     They  seem  to  have   been  ordinary  Bengali  mortgages   Muthoora- 

HATH 

operating  as  mere  pledges  of  the  land ;  and  she  subsequently  Cbowdhrt. 
instituted  proceedings  to  enforce  those  securities.  Pending  her 
suits,  and,  apparently,  before  she  obtained  a  decree,  the  heirs 
of  Bhoyrub  Sen  took  fresh  proceedings  to  enforce  their  judg- 
ment A  new  attachment  issued  in  June  1848.  The  order 
for  sale  was  made  on  the  30th  March  1849,  and  Rassmonee 
Dossee  became  the  purchaser  for  a  small  sum,  Rs.  1,400,  of  the 
property.  This  sale  was  founded  upon  the  second  attachment, 
to  which  objections  were  taken  and  disposed  of  before  the  order 
for  sale.  One-fifth  of  the  property  originally  attached  was 
released  as  not  being  subject  to  the  attachment,  on  the  objection 
of  some  of  the  Sirkars.  Rassmonee  Dossee  also  came  in  as 
an  objector,  alleging  her  mortgage  interest,  and  the  result 
of  that  was  that  by  the  lothandi  the  property  was  put  up 
expressly  as  subject  to  her  mortgage.  Ail,  therefore,  that  she 
bought  at  the  execution-sale  was  the  equity  of  redemption 
remaining  in  the  Sirkars  subject  to  the  mortgage  to  her.  She 
then  took  proceedings  to  recover  possession  of  the  land ;  but 
site  was  met  by  the  defendants,  the  Chowdhrys,  who  alleged 
that  they  held  the  land  under  pottas  granted  by  the  Sirkars. 
After  this  she  seems  to  have  slept  upon  her  rights  for  seven  or 
eight  years,  at  the  expiration  of  which  period  she  commeuced 
the  present  suit. 

The  title  so  set  up  by  the  Sirkars  was  of  this  kind.  The 
commencement  of  it  was  alleged  to  be  a  bhag  or  share  potta, 
dated  the  17th  April  1833.  From  that  instrument  (which  was 
afterwards  produced  to  the  High  Court)  it  appears  that  the  land 
was  granted  to  them  for  the  purpose  of  having  a  bazar  erected 
upon  it  at  their  expense,  the  arrangement  between  the  Sirkars 
who  granted  the  land  and  their  lessees  being  that  the  latter  were 
to  pay  a  2-anna  and  10-gunda  share  of  the  profits  of  the 
bazar,  retaining  13  annas  and  10  gundas  for  themselves. 
The  duration  of  this  tenure  is,  upon  the  face  of  the  bhag 
l)otta,  somewhat  indefinite.     It  was  evidently  intended  to  be 
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1873       of  an  hereditary  character^  becauae  heirs  are  meBtioned ;  but 
Pum>oMONBB  there  is  a  stipulation  towards  the  end  of  the  potta  that  if  the 
«.         lessees  wished  to  give  up  the  bazar  they  should  be  at  liberty  to 
MuTHooRA-  do  so,  and  that  in  that  case  the  lessors  would  either  purchase 
Chowdukt.  the  huts  and  other  things  incident  to  the  bazar  which  had  been 
erected  on  the  land,  or  allow  the  lessees  to  dispose  of  them  else- 
where.    And  there  is  also  a  stipulation  that  if  the  lessors  wished 
to  transfer  their  right  in  the  land  they  would  give  the  lessees 
information  of  their  intention  to  do  so,  and  would  give  the  latter 
a  right  of  pre-emption. 

The  case  of  the  respondents,  however,  goes  further  thsn 
ibis.  They  allege  that  on  the  2nd  October  1836,  the  Sirkars 
executed  to  them  a  permanent  maurasi  potta,  which  materially 
altered  the  relation  of  landlord  and  tenant  The  effect  of  that 
was  to  give  them  in  terms  a  perpetual  maurait  potta,  in  con- 
sideration of  a  salami  of  Rs.  1,000  and  a  reserved  rent  of 
Bs.  600  per  annum,  commuting  the  share  of  the  profits  to  which 
the  lessors  had  been  previously  entitled  for  that  rent  of  Bs.  600. 
This  is  the  second  of  the  deeds  of  which  the  validity  is  in 
question  in  this  suit.  I  have  not  alludtd  to  a  third  deed,  which 
appears  to  have  come  out  in  the  course  of  the  proceedings,  and 
to  have  been  first  produced  in  the  High  Court,  because  it  was 
only  a  second  bhag  potta,  which  does  not  appear  to  relate  to  the 
property  in  question  in  this  suit,  but  rather,  as  their  Lordships 
understand  it,  to  the  one-fifth  of  the  land  which  had  been 
released  from  the  execution.  It  was  in  nearly  the  same  terms 
as  the  original  bhaff  potta,  and  there  is  no  issue  directed  to  try 
the  validity  of  that  deed  in  this  suit. 

That  being  the  state  of  the  case,  the  two  principal  questions 
which  have  been  argued  upon  this  appeal,  are,  first,  whether,  as 
represented  by  the  plaintiff,  these  deeds,  or  either  of  them,  were 
or  was  fraudulent  and  collusive,  and  a  contrivance  between 
the  Sirkars  and  the  Chowdhrys  to  defeat  the  creditors  of  the 
former,  or  whether  they  were  bond  fide  documents ;  and  secondly, 
whether,  if  admitted  to  have  been  bond  fide  conveyances,  they 
are  not  void  as  against  Rassmonee  Dossee  by  reason  of  their 
having  been  executed  whilst  the  first  attachment  was  still  sub- 
sisting and  in  force? 
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Their  Lordships  propose  to  deal  with  the  first  of  these  ques-       i878 
tions  in  the  first  instance,  and  without  going  at  length  into  the  I*udj^monb« 
evidence.     The  Principal   Sadder  Ameen   seems  to  have  found         <'* 

Rot 

that  the  first  bhag  potta  had  not  been  formally  or  properly  Muthoora*- 

proved  before  him.     He  also  thought  that  the  second  potta  was  Chowdubt; 

a  collusive  document,  and  had  not  been  proved  to  be  a  genuine 

one ;  but  he  seems  to  have  admitted,  by  the  very  form  of  his 

judgment,  that  in  some  way  or  other  the  respondents  had  been 

bond  fide  in  possession  of  the  property ;  that  they  had,  under 

and  by  virtue  of  the  arrangements  (whatever  they  may  have 

been)  which  subsisted  between  them  and  the   Sirkars,  laid  out 

large  sums  in  establishing  this  bazar ;   and  that  by  reason  of 

that  expenditure  they  were  entitled  to  be  allowed  one-half  of 

the  wasilat,  or  mesne  profits,  of  which  Rassmonee  Dossee,  by 

her  suit,  had  claimed  the  whole. 

The  High  Court,  on  the  other  hand,  has  found  that  both  the 
documents  must  be  taken  to  be  genuine,  or  at  least  that  they 
had  not  been  shown  to  be  collusive  documents,  and  that  the  long 
possession  of  the  respondents  had  been  held  under  them  and 
by  virtue  of  the  title  which  they  conferred,  and  that  the  suit 
ought  to  be  dismissed. 

Their  Lordships,  upon  the  evidence,  cannot  feel  any  doubt 
but  that  under  the  share-potta  there  has  been  a  bond  fide 
possession  during  many  years  on  the  part  of  the  respondents. 
The  possession  in  fact,  they  think,  cannot  be  disputed.  There  is 
nothing  to  which  they  can  attribute  it,  except  the  title  commence 
ing  with  that  document.  They  therefore  do  not  quarrel  with 
the  finding  of  the  High  Court  upon  that  point 

Then,  as  to  the  second  maurasi  potta,  the  objections  seem 
to  be,  first,  the  inadequacy  of  the  consideration  stated;  and 
secondly,  that,  although  in  the  course  of  the  proceedings  in  the 
suit  of  Bamruttun  Roy,  the  bhag  potta  was  there  put  forward 
and  apparently  proved,  no  mention  was  made  of  this  second  or 
maurasi  potta.  Their  Lordships  do  not  deny  that  these 
circumstances  cast  some  suspicion  upon  this  document.  On  the 
other  hand,  looking  to  the  whole  of  the  res  gestts,  and  to  the 
statement  made  by  the  Sirkars  on  the  occasion  of  the  revenue 
settlement  to  the  effect  that  the  Chowdhrys  were  in  possession 
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187>        Qnder  a  pennanent  maurasi  tenure,  their  Lordships  do  not  feel  at 

PuDDoiiowBB  liberty  to  say  that  the  finding  of  the  High  Court  in  favor  of  die 

••  second  potta  was  wrong,  or  one  which  they  would  be  justified  in 

Rot 

MuTHooRA-   now  disturbing.     There  was  certainly  evidence  upon  which  the 

MATH 

Cbowdurt.  Court  might  come  to  that  conclusion.  Besides  the  evidence  of 
one  of  the  subscribing  witnesses,  there  was  that  of  two  other 
witnesses,  of  whom  one  was  a  member  of  the  family  of  the 
Sirkars.  No  doubt  the  Judge  of  first  instance  was  not  disposed 
to  act  upon  this  testimony.  On  the  otlier  hand,  the  High  Court 
finding  it  corroborated  by  the  circumstances  to  which  I  have 
referred  have  accepted  it  as  true.  Their  Lordships  cannot  say 
that  they  were  wrong  in  so  doing.  If  the  maurasi  potta  were 
executed  when  it  bears  date,  the  whole  of  the  *  respondents'  title 
was  completed  before  the  grant  of  the  plaintiffs'  mortgage,  and 
when  there  was  no  adequate  motive  for  the  commission  of  a  fraud. 
If,  on  the  other  hand,  this  document  were  concocted  at  a  later 
date,  and  to  defeat  the  plaintiflb'  claim  (of  which  there  is  no 
proof),  the  parties  would  hardly  have  assigned  to  it  a  date  vrfaich 
exposes  it  to  the  objection  next  to  be  considered. 

That  objection  is  whether,  supposing  the  documents  to  be 
neither  fraudulent  nor  collusive,  they  were  void  as  against  Bass* 
monee  Dossee,  by  reasou  of  the  date  at  which  they  were 
executed,  vt>.,  whilst  the  first  attachment  was  subsisting. 

On  that  point- we  have  been  referred  to  a  great  many  author- 
ities, and  it  may  be  admitted  that  there  is  some  difficulty  in 
reconciling  all  the  cases  on  the  construction  of  the  prohibition 
against  alienation  which  is  involved  in  an  attachment  under 
the  new  procedure,  and  seems  to  have  been  equally  involved  in 
an  attachment  according  to  the  old  procedure.  But  it  appears 
to  their  Lordships  that  one  point  at  least  has  now  been  conclu- 
sively settled,  viz.f  that  the  prohibition  against  alienation  avoids 
the  conveyance  only  as  against  the  execution-creditor,  or  some 
person  entitled  to  claim  under  him. 

Again,  it  follows  from  the  first  case,  which  was  cited  by  Mn 
Leith — Oobindhun  Singh  v.  Meer  Muhsun  Alee  (1) — as  in  fact 
he  admitted,  that  if  an  attachment  has  been  permanently  struck 

(1)  S.  D.  A.,  1855,  244. 
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off,  and  a  new  attachment  has  become  necessary^  a  conveyance         isrs 
which  is  executed  by  the  judgment-debtor  between  the  two  Puddomohbb 
attachments  will  be  valid.     And  one  result  of  that  rule,  when  ^^* 

applied  to  the  present  case,  is  that  the  conveyances  by  whiuh   mot^o^ra* 
Rassmonee   Dossee  acquired  her  interest  as  mortiraffee  must   ^  ^^''^ 
be  taken  to  have  been  valid,  notwithstanding  the  old  attachment 
which  had  been  issued  in  1832. 

It  may,  however>  be  argued  that  although  a  conveyance 
executed  between  the  striking  off  of  the  first  attachment  and  the 
issuing  of  the  second  may  be  valid,  it  does  not  follow  that  one 
executed  whilst  the  first  attachment  was  subsisting  becomes 
valid  by  relation,  or  ceases  to  be  void  as  against  the  execution^ 
creditor  and  those  who  claim  under  him.  That  seems  to  be 
a  point  which  is  not  touched  by  the  authorities  cited.  Their 
Lordships,  however,  are  of  opinion  that  in  this  case  fiassmonee 
Doesee  cannot  claim  the  benefit  of  any  such  rule,  if  it  exists. 
Her  case  is  peculiar.  After  the  first  execution  was  struck  off 
she  became  mortgagee.  When  the  second  attachment  was  takest 
out  she  intervened  in  the  proceedings  as  an  objector.  The 
result  of  that  was  that  the  property  was  put  up  for  sale  aa 
subject  to  her  mortgage.  She  therefore  bought  only  the  equity 
of  redemption,  and  prejsumably  paid  a  smaller  price  than  the 
property  would  have  realized,  if  it  had  not  been  sold  subject 
^  lier  mortgage.  She  did  not  buy  the  subject  which  was 
originally  attached,  viz»y  the  whole  property  free  from  mortgage, 
but  the  mere  equity  of  redemption.  She  cannot  be  allowed 
to  say  that  the  original  attachment  ceased  to  be  operative,  so 
as  to  give  her  the  power  of  acquiring  the  mortgage  interest 
subject  to  which  she  has  purchased^  and  yet  to  claim  the  benefit 
of  it,  in  order  to  defeat  conveyances  which  would  unquestion'^ 
ably  have  been  binding  between  the  Sirkars,  the  judgment* 
debtors  from  whom  she  took  her  mortgage,  and  the  respondents 
in  this  case,  if  there  had  been  an  end  of  the  execution 
altogether. 

Their  Lordships  moreover  are  not  prepared  to  say  that  in 
thiff  case  it  would,  under  any  circumstances,  have  been  compe* 
tent  to  the  judgment^creditor,  or  any  person  claiming  under 
him,  to  say  that  conveyances  executed  pending  the  first  attach- 
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1878       meat  were  absolutely  null  and  void.    It  seems  to  tlieir  Lord- 

Pui>DOMONBK  ships  that  generally  where  the  party  prosecuting  the  decree  is 

V.         compelled  to  take  out  another  execution^  his  title   should  be 

McTHooRA-  presumed  to  date  from  the  second  attachment     Their  Lord- 

Qhowohet,  ships  do  not  mean  to  lay  down  broadly  that  in  all  cases  in  which 

an  execution  is  struck  off  the  file  such  consequences  must  follow. 

The  reported  cases  sufficiently  show  that  in  India  the  striking 

an  execution-proceeding  off  the  file  is  an  act  which  may  admit 

of  different  interpretations  according  to  the  circumstances  under 

which  it  is  done^  and  accordingly  their  Lordships  do  not  desire 

to  lay  down  any  general  rule  which  would  govern  all  cases  of 

that  kind ;  but  they  are  of  opinion  that  when,  as  in  this  case, 

a  very  long  time  has  elapsed  between  the  original  execution  and 

the  date  at  which  it  was  struck  off,  it  should  be  presumed  that 

the  execution  was  abandoned  and  ceased  to  be  operative,  unless 

the  circumstances  are  otherwise  explained. 

Their  Lordships  desire  to  add  that  the  extraordinary  and 
unexplained  delay  which  has  taken  place  in  the  conduct  of  this 
suit  would  have  increased  their  regret  at  finding  themselves 
compelled,  if  they  had  been  compelled,  to  give  way  to  the 
objection  that  these  instruments  were  null  and  void  by  reason 
of  the  date  at  which  they  were  executed.  The  effect  of  allow- 
ing this  appeal  would  be  to  disturb  a  possession,  now  found  to 
be  a  bond  fide  possession,  which  has  endured  for  forty  years. 
For  much  of  this  delay  Bassmonee  Dossee  and  the  appel- 
lants are  responsible.  It  has  been  stated  that  seven  years 
elapsed  between  the  first  assertion  of  the  respondents'  title  and 
the  institution  of  the  suit,  and  it  appears  that  this  appeal  had 
been  some  ten  years  in  the  country  before  it  was  brought  to  a 
hearing. 

For  the  reasons  above  stated  their  Lordships  have  come  to 
the  conclusion  that  it  is  their  duty  to  advise  Her  Majesty  to 
affirm  the  judgment  of  the  Court  below,  and  to  dismiss  the 
appeal.  As  it  has  been  heard  ex  parte  there  will  be  no  order 
as  to  costs. 

Appeal  dismissed. 

Agents  for  the  appellants :  Messrs.  J.  H.  and  H.  R.  Henderson. 
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ORIGINAL  CIVIL. 


Btfore  Mr.  Justice  Macpherson. 

DE  SOUZA  r,  THE  SECRETARY  OP  STATE  FOR  INDIA  IN        „    ^874 

COUNCIL.  F.by.9&}0. 

DerivtUive  Executor^^Indian  Succession  Act  fX  of  1865^. 

Under  the  Indian  Succession  Act,  the  executor  of  an  executor  is^  not 
derivative  executor  of  the  original  testator,  even  though  such  testator  died 
before  1866. 

Lawbenob  Db  Souza  died  in  1853,  leaving  a  will,  by  which 
he  appointed  Lawrence  Augustus  De  Souza  his  executor,  who 
proved  the  will  in  1^53.  L.  A.  De  Souza  died  in  September  1871, 
leaving  a  will  dated  in  1860,  and  two  codicils  dated  respectively 
September  186S  and  February  1870.  By  the  last  codicil  he 
appointed  the  plaintiff  his  executor,  who  obtained  probate  of 
the  will  and  codicils  on  the  6th  of  December  1871. 

L.  A.  De  Souza  died  possessed  of  certain  pieces  of  Govern- 
ment paper  which  he  held  as  executor  of  L.  De  Souza,  to  whose 
estate  they  appertained. 

On  the  death  of  L.  A.  De  Souza,  these  papers  passed  into  the 
hands  of  the  plaintiff,  who  drew  interest  upon  them,  and  other- 
wise dealt  with  them  as  derivative  executor  of  L.  De  Souza. 
The  Government  for  some  little  time  recognized  his  title  as 
derivative  executor ;  and  two  of  the  papers  were  actually  issued 
in  the  name  of  the  plaintiff  as  derivative  executor  of  L. 
De  Souza.  Subsequently,  in  the  end  of  1872  or  beginning  of 
1873,  the  Government  declined  to  recognize  the  plaintiff  as  the 
derivative  executor  of  L.  De  Souza ;  and  calling  attention  to  the 
change  in  the  law  which  had  been  effected  by  the  Succession 
Act,  informed  the  plaintiff  that  they  could  not  recognize  him  - 
as  representing  the  estate  of  the  original  testator,  unless  he 
obtained  special  administration  to  his  estate.  The  plaintiff 
thereupon  brought  this  suit  to  recover  interest  accrued  due  on 

the  paper. 

55 
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1874  Mr.  Evans  for  the  plaintiff. 

Db  Souza 

*•  The  Advocate^ General,  offg.  (Mr.  Paul)  and  the    Standing 

ThB  3rCRB>  \i»ii/»a 

TART  or  Counsel  (Mr.  Kennedy)  for  the  defendant 


Statb. 


Mr.  Evans. — The  words  in  s.  2  of  the  Indian  Succession  Act 
that  the  rules  therein  contained  **  shall  constitute  the  law  of 
British  India  applicable  to  all  cases  of  intestate  or  testamentary     ^ 
Bttccession  "  cannot  be  construed  to  mean  the  whole  law  of  Bri- 
tish India.     According  to  the  ordinary  construction  of  Statutes 
and  by  the  first  words  of  the   section  itself,  the  old  law,  not 
expressly  repealed  by  the  Act,  is  to  remain  in  force  unless 
repugnant  to  the  provisions  of  the  new  law.     The  definition  of  an 
executor  in  s.  3  of  the^uccession  Act,  Le.,  a  person  appointed 
by  the  testator  io  execute  his  will,  is  identical  with  the  defini- 
tion of  the  English  text-books,  except  that  the  limitation  of  his 
power  as  to  personalty  is  abolished :  yet  it  was  always  admitted 
in  England,  and,  till  the  present  case,  was  also  admitted  in  India, 
that,  where  an  executor  died,  having  in  his  hands  unadministered 
assets  of  his  testator,  the  executor  of  such  executor  could  deal 
with  such  assets  without  making  himself  an  executor  de  son  tori. 
S.   181  is  precisely  the  same  as  the  English  law ;  yet  that  law 
did  not  require  the  derivative  executor  to  take  out  probate  of 
the  original  testator's  will.     S.  187  enacts  that  the  Courts  shall 
not  recognize  die  executor  unless  he  takes  out  probate ;  it  is 
identical  with  the  English  law;  but  the  executor  derives  his 
authority  from   the  will,  and  not  from  probate :  and  in  the 
present  case  the  wills  of  L.  De  Souza  and  L.  A.  De  Souza  have 
both  been  proved.    Under  s.  193,  letters  of  administration  may  be 
granted  to  a  stranger  without  citing  executors  who  have  not 
proved  the  will ;  and  under  s.  196  a  universal  or  residuary  legatee 
may  be  admitted  to  prove  the  will  in  case  an  executor,  who  has       >  i 
obtained  probate,  dies   before  having   fully  administered  the 
estate :  but  neither  of  these  sections  declare  that  the  non-proving, 
or  the  derivative,  executor  is  not  a  rightful  executor.    They  may 
prove  the  will  before  these  sections  are  put  into  force,  and  would 
then  have  the  full  powers  of  a  representative  duly  appointed. 
Under  s.  229  a  new  representative  ''  may  be  appointed  "  where  a 
proving    executor  dies  leaving  part  of   the  testator's  estate 
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nnadministered ;  and,  no  doubt,  if  an  application  had  been  made        1874 
for  the  appointment  of  a  representative,  the  Court  would  have    !>■  Souza 
been  bound  to  read  the  word  ^'  may  "  as  imperative :  but  in  the  Thb  Srcbb- 
present  instance  no  suchr  application  has  been  made,  and  till      statb. 
then  the  derivative  executor  here  as  in  England  has  full  power 
to  deal  with  the  estate  of  the  original  testator.    He  cannot  but 
deal  in  some  way  with  the  assets  of  that  estate ;  for  in  any 
case  he  must  separate  those  asseta  from  the  estate  of  his  own 
testator. 

The  Advocate' General  for  ^the  defendant. — The   Succession 
Act  must  be  construed  as  a  whole,  and  if  so  construed  there  is  no 
ground  for  the  position  that  the  executor  of  an  executor  is  deriva- 
tive executor  of  the  original  testator.     By  s.  2,  the  Act  is  to 
constitute  the  whole  law  of  India  on  the  subject  of  testamentary 
or  intestate  succession,  except  so  far  as  is  otherwise  provided  by 
statutory  law^  for  that  is  the  clear  meaning  of  the  introductory 
words  •^  except  as  provided  by  this  Act,  or  by  any  other  law 
for  the  time  being  in  force/^    From  the  definition  of  a  will  in 
8.  3,  and  the  declaration  of  capacity  to  make  one  in  s.  46,  it  is 
evident  that  a  person  by  his  will  can  only  dispose  of  his  own 
property.    And  s.  179  clearly  shows  that  the  only  property  which 
vests  in  the  executor  is  that  of  his  own  testator.     S.  196  again 
is  only  consistent  with  the  hypothesis  that  the  first  chain  of 
representation  has  been  broken :  since  the  executor  under  the 
Act  had  no  power,  except  with  respect  to  the  estate  of  his  own 
testator^  it  became  necessary  to  provide  for  the  case  of^  an 
executor  dying  without  having  fully  administered  his  testator's 
estate, — that  was  done  by  s.   196.    S.  229  is  a  total  innovation  on 
the  English  law,  and  in  the  clearest  language  sweeps  away  the 
doctrine  of  derivative  executorship.    [Macphekson,  J. — Does 
the  Succession  Act  apply  where  the  will  of  the  original  testa- 
tor was  made  before  the  Act  came  into  force  ?]     The  plaintiff 
claims  not  under  the  will  of  L.  De  Souza,    but  under  the 
codicil  to  the  will  of  L.  A.  De  Souza.    That  codicil  was  made 
in  1870;  the  plaintiff  therefore  cannot  avail  himself  of  s,.  331. 
The  Act  consists  of  two  distinct  portions,  relating  respectively 
to  procedure  and  to  substantive  law,  and  even  if  the  latter 


StatBt 
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1874        portion  be  held  not  to  applj  in  this  cmo,  the  rules  of  proeedttre 
Ps  souzA     provided  by  the  Act  are  applicable — In  re  Kokya  Dnu  (1). 

Thb  Skcrb- 

TART  ov  The  Standing  Counsel  on  the  same  side. — The  words  '^  testa- 
mentary or  intestate  succession  ^  have  been  appropriated  through- 
out the  Act  to  succession  under  a  will  or  on  intestacy  only.  The 
reason  why  the  derivative  executor  originally  took  was  because 
he  was  the  haeres  factusy  the  absolute  owner  of  the  property. 
But  a  long  course  of  decisions  has  cut  down  that  proprietary 
right  The  difficulty  which  the  executor  of  an  executor  may 
find  in  ascertaining  the  assets  of  his  own  testator^  without 
meddling  with  those  of  the  original  testator^  occurs  equally 
in  the  case  of  an  administrator,  yet  the  latter  was  never 
allowed  to  meddle  with  the  unadministered  assets  of  the  original 
testator. 

Mr.  Evans  in  reply. — Under  s.  179  property  vested  in  a 
deceased  person  as  executor  vests  in  his  executor.  One  of  the 
incidents  of  the  executorship  created  by  the  original  testator 
was  that  the  executor  of  the  executor  might  deal  with  the 
unadministered  assets :  if  the  contention  of  the  defendant  be 
correct,  the  Act  will  interfere  with  a  will  made  before  1853. 
But  even  if  it  be  held  that  the  plaintiff  claims  by  virtue  of  the 
codicil  to  L*  A.  De  Souza's  will,  yet  as  the  codicil  and  will 
formed  only  one  instrument  (see  1  Wm's.  Exors.,  7th  edit.,  8), 
it  would  be  difficult  to  say  what  the  date  of  the  whole  instni- 
ment  would  be,  and  it  might  therefore  be  said  that  there  was 
an  interference  with  the  latter  will  which  was  made  in  I860. 

Cur.  adv.  vulL 

Macpherson,  J. — The  only  point  on  which  the  parties  ask 
for  my  decision  is  as  to  whether,  since  the  Indian  Succession 
Act  came  into  force,  there  can  be  a  derivative  executor, — 
whether  the  executor  of  an  executor  is  now,  in  India,  the 
derivative  executor  of  the  latter's  testator  ? 

(  The  learned  Judge,  after  stating  the  facts  as  abave^  continued), 
— The  plaintiff  does  not  in  the  present  suit  claim  any  [^>ecial 

(1)  2  B.  L.  R.,  A.  C,  79. 
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advantage  from  the  fact  that  the  Government  did  in  the  first        1^74 
instance  accept  hia  title  as  derivative  executor  and  deal  with    ^«  ^vzk 
him  as  such.     As  I  have  said,  the  only  question  at  present  ThbSbcbb- 
before  me  is  whether  the  executor  of  an  executor  is,  as  the  law      Statb. 
now  stands,  derivative  executor  of  the  latter's  testator  ? 

I  have  no  doubt  that  he  is  not ;  and  I  consider  it  to  be  clear 
that  the  law  on  the  subject  was  entirely  altered  by  the  passing 
of  the  Indian  Succession  Act. 

The  matter  depends  chiefly  upon  ss.  2,  196,  and  229  of  the 
Succession  Act.  S.  2  says : — ^^  Except  as  provided  by  this 
Act,  or  by  any  other  law  for  the  time  being  in  force,  the  rules 
herein  contained  shall  constitute  the  law  of  British  India  appli- 
cable to  all  cases  of  intestate  or  testamentary  succession."  This 
shows  clearly  that  we  are  no  longer  to  look  to  what  is  or  was  the 
English  law,  but  that,  subject  to  the  excepti<m  in  this  section, 
we  must  look  to  the  Act  itself,  and  to  the  Act  alone,  for  the  law 
of  British  India  applicable  to  all  eases  of  testamentary  or  intes- 
tate succession.  In  my  opinion,  an  enactment  that  the  law 
contained  in  the  Act  shall  constitute  the  law  of  the  oountry 
applicable  to  all  cases  of  succession,  operates  as  a  repeal  of  the 
previously  existing  .law  just  as  completely  and  effectually  as 
if  it  had  been  expressly  repealed.  I  take  it  therefore  that,  as 
a  derivative  executor  is  in  no  way  alluded  to  in  the  Succession 
Act,  he  could  have  no  existence  under  the  Act,  even  if  no 
provision  had  been  made  by  the  Act  for  filling  up  the  repre- 
sentation in  such  cases.  But  provision  is  in  fact  made  by  the 
Act  for  supplying  a  new  representative  on  the  death  of  the 
executor.. 

S.  196  declares  that,  when  an  '^  executor  dies  after 
having  proved  the  will,  but  before  he  has  administered  all  the 
estate  of  the  deceased,  a  universal  or  a  residuary  legatee  may 
be  admitted  to  prove  the  will,  and  letters  of  administration 
with  the  wiH  annexed  may  be  granted  to  him  of  the  whole 
estate,  or  of  so  much  thereof  as  may  be  unadministered  ;*'  and 
8.  229  is  as  follows : — ^*  If  the  executor  to  whom  probate  has 
been  granted  have  died,  leaving  a  part  of  the  testator's  estate 
unadministered,  a  new  representative  may  be  appointed  for  the 
purpose  of  administering  such  part  of  the  estate.'' 
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1874  It  in  said  that  the  use  of  the  word  "  may"  shows  that  these 

Db  Souza    sections  are  merely  permissiye,  and  that  it  was  not  intended  to- 
Thb  Srcrb-  lay  down  that  in  every  case  fresh  letters  of  administration  must 

TARY  OP  _^ 

Statb.  be  taken  ont.  But  the  usual  rule  in  such  cases  is  to  treat  the 
word  ''  may  "  as  directory  and  as  showing  the  course  which  the 
Legislature  intends  shall  be  adopted.  Moreover,  if  it  be 
supposed  that  there  oan  still  be  a  derivative  executor,  what 
would  be  his  position  if  '^  a  universal  or  residuary  legatee  ^ 
were  to  come  in  and  claim  administration  as  authorized  by 
8.  196  ?  Is  there  to  be  a  contest  between  the  claimant  and  the 
derivative  executor  ?  In  such  a  contest  the  derivative  executor 
must  necessarily  go  to  the  wall,  for  he  is  not  a  person  to  whom 
an  original  grant  of  administration  could  have  been  made,  and 
8.  230  enacts: — *'In  granting  letters  of  administration  of  an 
estate  not  fully  administered,  the  Court  shall  be  guided  by  the 
same  rules  as  apply  to  original  grants,  and  shall  grant  letters  of 
administration  to  those  persons  only  to  whom  original  grants 
might  have  been  made." 

This  section  (230)  affords  a  further  argument  against  the 
possibility  of  there  being  now  such  a  thing  as  derivative  executar- 
ship.  For  when  we  find  the  Legislature  expressly  declaring 
that  '^  in  granting  letters  of  administration  of  an  estate  not  fully 
administered,  the  Court  shall  be  guided  by  the  same  rules  as 
apply  to  original  grants,  and  shall  grant  letters  of  administration 
to  those  persons  only  to  whom  original  grants  might  have  been 
made,**  how  can  we  presume  that  there  was  any  intention  to 
have  the  estate  ever  vested  in  a  person  to  whom  an  original  grant 
could  not  have  been  made?  Altogether,  it  is  evident  that 
existence  of  a  derivative  executor  is  not  contemplated  by  the 
Act,  and  that  the  representation  is  treated  as  coming  to  an  end 
on  the  death  of  the  executor. 

S.  179  has  been  referred  to  in  argument.  It  declares 
that  the  executor  of  a  deceased  person  is  his  legal  representa- 
tive for  all  purposes,  and  all  the  property  of  the  deceased  vests 
in  him  as  such.  It  is  argued  that,  under  this  section,  property 
vested  in  the  deceased  as  executor  vests  in  his  executor.  But  I 
think  that,  reading  the  whole  Act,  it  must  be  construed  as 
meaning  only  the  actual  property  of  the  deceased,  whether  held 
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by  him  for  hie  own  benefit^  or  the  benefit  of  others,  and  not  as        1874 
meaning  property  vested  in  him  as  executor  or  administrator    ^"  Souza 
under  the  Succession  Act     On  the  construction  I  put  on  the  The  Secrb- 

•     •  TART  OP 

Act,  upon  the  death  of  the  executor  or  administrator  of  a       State. 
deceased  person,  the  estate  of  the  latter  is  absolutely  unrepre- 
sented until  some  one  comes  forward  and  gets  a  grant  of  letters. 
This  may  possibly  cause  inconvenience  and  expense  to  the 
eirtate  ;  but  nevertheless  it  seems  to  be  the  law. 

I  was  at  one  time  inclined  to  think  that  in  this  particular  case 
the  plaintiff  (as  Lawrence  De  Souza's  will  was  made  long  prior 
to  1866)  nught  perhaps  be  protected  by  s.  331,  which  says  that 
the  provisions  of  the  Succession  Act  shall  not  apply  to  any  will 
made  before  January  1866.  But  the  codicil  under  which  the 
plaintiff  claims  as  executor  of  Lawrence  Augustus  is  subsequent 
to  that  year.  And  on  further  consideration,  it  appears  to  me 
that  the  plaintiff,  being  an  executor  under  the  Succession  Act,  . 
can  have  no  larger  or  other  rights  as  such  executor  than  any 
ether  person  who  obtains  probate  under  that  Act ;  or  in  other 
words  that,  as  a  person  ordinarily  cannot  become  derivative 
executor  under  the  Succession  Act,  so  he  cannot  become  deriva- 
tive executor  under  it,  merely  because  the  original  testator  died 
before  1666.  I  admit  that  this  result  may  in  one  sense  affect 
the  estate  of  Lawrence  De  Souza.  But  it  does  not  affect  his 
will,  or  the  construction  to  be  put  upon  it ;  and  therefore,  in 
deciding  as  I  do,  I  do  not  apply  the  Succession  Act  to  Lawrence 
De  Souza's  will,  within  the  meaning  of  s.  331. 

The  suit  will  be  dismissed  without  costs. 

Suit  dismissed. 

Attorney  for  the  plaintiff:  Mr.  Hatch. 

Attorney  for  the  defendant:  The  Government  Solicitor  (Mr. 
Knowles). 
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RAJA  BISHEN  PERKASH  NARAIN  SINGH  (PLAiRTirr)  ».  BAWA 

MISSER   ARD  OTHBM  (DlFBHDARTS). 

[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.]      ^ 

Hindu  Lam — MUhila  Law — AUenaHcn — Sel/'Oeqnired  Property. 

According  to'  Mithila  law,  the  owner  of  self-acquired  propertj  has  full 
power  of  disposition  over  iL 

Appeal  from  a  decision  of  the  High  Court  (Kemp  and 
E.  Jackson^  JJ*)'  d&ted  the  21st  August  1868,  reversing  a  deci- 
sion of  the  Prindpal  Sudder  Ameen  of  Tirhoot,  dated  the  7th 
August  1866. 

The  plaintiff,  who  v^as  an  execution-creditor  of  the  defend- 
ant Bawa  Misser  (one  of  the  respondents),  sued  to  set  aside 
a  deed  of  partition  executed  on  the  5th  February  1864, 
shortly  before  his  death,  by  Dabee  Dutt,  father  of  Bawa  Misser, 
and  grandfather  of  the  other  defendants,  who  were  minors. 
Though  styled  in  the  body  of  the  instrument  a  deed  of  parti- 
tion, it  was  in  effect  a  deed  of  gift,  disposing  of  the  donor's 
ancestral  property  in  favor  of  his  son,  and  of  his  self-acquired 
property,  which  formed  the  bulk  of  his  estate,  in  favor  of  his 
minor  grandsons  and  his  second  widow,  of  whom  he  appointed 
his  son  Bawa  Misser  to  be  the  guardian. 

The  plaintiff  alleged  the  deed  to  be  collusive,  and  in  fraud  of 
his  execution  rights  against  Bawa  Misser.  On  27th  May  1865, 
the  Principal  Sudder  Ameen  allowed  an  objection  to  an  execu- 
tion-sale of  property  comprised  within  the  deed,  and  this  suit 
was  accordingly  instituted  to  try  the  question  of  its  validity. 

On  the  7th  August  1866,  the  suit  was  dismissed  by  the 
Principal  Sudder  Ameen  as  barred  by  limitation  under  s.  2i6 
of  the  Civil  Procedure  Code.  On  the  merits  *  the  Principal 
Sudder  Ameen  held  that  the  property  ia  suit  was  the  self- 

*  Present: — Sib  Jambs   W.   Colvile,  Sir  B.  Peacock,  Sia  Montague 
E.  Smith,  Sib  R.  P.  Collibb,  abd  Sib  L.  Pbbl. 
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acquired  property  of  DabeeDutt';  and  on  this  point  there  was         1873 
no  appeaL     He  also  held  that^  according  to  Mithila  law,  a  i^aja  Bishkn 
father,  although  he  may  make  an  unequal  partition  of  his  self*  Naraim  Sinoh 
acquired  property  among  his  sons,  cannot  wholly  deprive  an  Bawa  Misskr. 
only  son,  and  leave  all  his  self-acquisitions  to  his  grandchildren, 
who  are  not  his  heips.     He  cancelled  the  deed  as  a  device  to 
defeat  creditors. 

On  appeal  the  High  Court  reversed  this  decree,  holding  that 
the  deed  was  a  testamentary  disposition,  which  Dabee  Dutt  had 
a  right  to  make,  and  that  there  was  no  evidence  that  it  was  in 
fraud  of  his  son*s  creditors.  By  the  High  Court,  however,  the 
case  was  treated  as  one  to  be  governed  by  the  Mitakshara  law. 

From  this  decision  the  plaintiff  now  appealed  to  Her  Majesty 
in  Council. 

Mr.  Cowiey  Q.C.,  and  Mr,  Doyne^  for  the  appellant,  con- 
tended, that  Dabee  Dutt  had  no  power  to  make  the  deed  in 
question ;  that  neither  under  Mithila  nor  Mitakshara  law,  could 
a  father  disinherit  an  only  son  in  respect  of  self-acquired 
property  by  means  of  a  partition  or  other  alienation  to  his 
prejudice. 

Mr.  Leithj  Q.C.,  and  Mr.  J.  Arathoon,  for  the  respondents, 
were  not  called  upon. 

The  judgment  of  their  Lobdships  was  delivered  by 

Sir  K.  p.  Collier. — The  facts  of  this  case,  and  the  law  which 
arises  upon  them,  may  be  very  shortly  stated.  Dabee  Dutt  Misser, 
shortly  before  his  death,  executed  an  instrument,  whereby  he  gave 
to  his  only  son,  who  was  considerably  in  debt  at  that  time,  his 
ancestral  property.  His  self-acquired  property  he  gave  to  his 
grandsons,  and  to  his  then  second  wife,  afterwards  his  second 
widow.  At  the  same  time  he  made  his  son  the  guardian  of  these 
grandsons  during  their  minority.  It  was  contended  in  the  first 
place  that  he  had  no  right  to  make  this  disposition  of  his  property; 
and  secondly,  that  this  deed  was  fraudulent, — the  intention  of 
Dabee  Dutt  being  that|  although  upon  the  face  of  the  deed  the  pro- 
perty was  given  to  the  grandsons,  it  should  really  belong  to  the 
son,  and  that  the  transaction  was  not  a  real  but  a  colorable  one. 

56 
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1873        The  Principal  Sudder  Ameen  appears  to  have  adopted  this  view. 
Raja  bishkk  but  their  Lordships  are  of  opinion  that  there  was  no  sufficient 

Pkhkash  ,  *  *  , 

Narain  Singh  evidence  to  support  it  The  only  evidence  at  all  pointing  in 
Bawa  M186E11.  the  direction  of  that  finding,  would  be  that^  after  the  death  of 
Dabee  Duit,  the  son  remained  in  possession  of  the  property, 
but  inasmuch  as  the  grandsons  were  minors  and  he  was  appointed 
their  guardian,  that  possess^n  was  not  inconsistent  with  the  deed. 
The  High  Court  reversed  the  decision  of  the  Principal 
Sudder  Ameen,  finding  that  the  transaction  was  a  real  one,  and 
not  merely  a  colorable  one — a  finding  in  which  their  Lordships 
concur. 

It  only  remains,  then,  to  be  decided  whether  or  not  by  law 
Dabee  Dutt  was  enabled  to  make  this  disposition  of  his  property. 
The  transaction  occurred  within  the  Mithila  district,  and  the 
Mithila  law  would  prevail.  Of  that  law  the  principal  authority 
is  the  Yivada  Chintamani,  in  which  it  is  laid  down  in  very  plain 
terms,  without  qualification,  that  *^  self-acquired  property  can 
be  given  by  its  owner  at  his  pleasure"  (1);  and  subsequently  it 
is  stated,  that  "  the  father  has  full  dominion  over  the  property  of 
his  father,  which,  being  seized,  is  recovered  by  his  own  exer- 
tions, or  over  that  which  is  gained  by  him  through  skill,  valour, 
or  the  like.  He  may  give  it  away  at  his  pleasure,  or  he  may 
distribute  it"  (2).  In  their  Lordships'  view  this  dictum  would 
apply. 

But  it  has  been  argued  that,  under  the  Mitakshara  law,  the 
father  could  not  dispose  of  the  property  away  from  his  son 
without  the  son^s  consent.  The  Mitakshara  law  appears  to  be 
referred  to  undoubtedly  by  the  learned  Judges  of  tlie  High 
Court  as  applying  to  this  case.  But  assuming,  what  it  is  not 
necessary  to  decide,  that  the  Mitakshara  law  applied,  and 
assuming  the  Mitakshara  law  only  to  admit  of  the  father  making 
such -a  disposition  with  the  consent  of  his  son,  in  this  case  the 
consent  of  the  son  was  given.  It  was,  indeed,  argued  that 
because  the  son  was  in  debt  he  could  not  consent,  but  their 
Lordships  are  of 'opinion  that  there  is   no  foundation  for  that 


(1)  Yivada  Chintamani,  by  Prosonno  Coomar  Tagore,  p.  76. 

(2)  Id.,  p.  220. 
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argument.     The  consent  of  tlie  son  was  given,  and  in  either        i87d 
view  Dabee  Dutt  exeroised  a  power  which  by  law  appertained  ^^^^  Bishbw 

_   ,  J RRKASH 

to  hixn*  Naiuin  Singh 

On  these  gi^ounds  their  Lordships  are  of  opinion   that  the  Bawa  Miusb. 
decision  of  the  Court  in  India  was  right,  and  that  this  appeal 
must  be  dismissed  with  costs,  and  will  humbly  advise  Her 
Majesty  to  this  effect* 

Appeal  dismissed. 
Agent  for  the  appellant :  Mr.  Barrow. 

Agent  for  the  respondents :  Mr.  Wilson* 


RA^MANUORA  NARAIN  (Plaintiff)  v,  MAHASUNDUR 

PC* 

EUNWAR  (OKB  OF  THE  DSFENDANTS).  •  |gy^ 


[On  Appeal  from  the  High  Court  of  ^dicature  at  Fort  William  in  Bengal.] 

Res  Judicata — Deed  of  Oift — Fraud. 

A  deed  of  gift,  valid  and  operative  between  the  parties  thereto,  oannot  be 
avoided  because  in  another  auit  between  difl^ient  parties  it  has  been  held  to 
be  fraudulent  as  against  creditors. 

Qmere. — Whether  a  donor  can  aToid  his  own  deed  on  the  ground  of  his 
own  fraud  ? 

Appeal  from  a  decision  of  the  High  Court  (Bayley  and 
Macpherson,  JJ.)>  dated  the  16th  June  I8685  affirming  a  deci- 
sion of  the  Principal  Sudder  Ameen  of  6ya,  dated  7  th  April 
1868. 

On  the  28th  August  1860^  the  respondent  executed  two  deeds 
of  gift  in  favor  of  her  two  daughters^  one  of  ihem  being  the 
appellant's    wife.      This    daughter,    named    Mussamut    Geer 

♦  Present .— SiB  J.  W.  CoLViLB,  SiE  B.  Peacock,  Sir  M.  E.  Smith,  Sir  R.  P. . 

Collier,  and  Sir  L.  Peel. 


June  21  ^27. 
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1878        Kunwar^  died  in  1864^  leaving  a  son^  who  survived  her  a  few 

Ramanuora  days ;  and  the  appellant  thereupon  claimed  a  moiety  of  the  nine 

V.  mauzas  in    Pergunna  Puchroophee,  in   6ya   (subject  of  the 

KuNwT^^"  deeds  of  gift)^  partly  as  heir  to  such  son,  partly  in  his  right  as 

husband. 

Certain  judgment*creditors  of  the  respondent  in  1862  and 
1864  attached  the  mauzas  comprised  in  the  deeds;  and  two  of 
them,  viz.y  BishenloU  and  Ramsurrun  Sahu,  subsequently 
obtained  judgments  to  the  effect  that  the  deeds  of  gift  were 
collusive  and  fictitious  as  against  creditors.  The  plaintiff  had 
intervened,  and  was  made  a  party  in  BishenloU's  suit. 

On  the  23rd  April  1866,  the  appellant  sued  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Zilla  Gya  to  recover  posses- 
sion from  the  respondent  of  a  moiety  of  nine  mauzas  (being  the 
subject  of  his  wife's  deed  of  gift).  His  wife's  sister  (donee  of 
the  other  moiety),  some  defaulting  tenants,  and  Ramsurrun 
Sahu  were  joined  with  the  respondent  as  party  defendants. 
The  contention  in  the  suit  as  between  the  appellant  and  the 
respondent  appeared  upon  the  face  of  the  pleadings  to  be,  that 
the  appellant  claimed  an  absolute  title  and  possession  of  the 
property  comprised  in  the  deed  of  gift,  while  the  respondent 
answered  that  the  deed  of  gift  was  in  the  nature  of  a  will  exe- 
cuted with  the  intention  that  she  should  enjoy  the  property  for 
her  life,  and  her  daughter  in  reversion  after  her  death. 
•  Meanwhile,  3iBhenloll's  suit  had  on  appeal  been  remanded  for 

re-trial,  and  the  two  suits  were  heard  together.  The  Principal 
Sudder  Ameen  on  the  19th  September  1866  decided  in  favor  of 
the  appellant,  and  of  the  due  execution  of  the  deed  of  gift. 
Thereupon  both  the  respondent  and  BishenloU  appealed ;  a 
second  remand  of  BishenloU's  suit  followed ;  and  on  the  7th 
April  1868  the  Principal  Sudder  Ameen  found  in  that  suit  that 
the  deed  of  gift  was  a  fictitious  one,  executed  with  a  view  to 
defraud  the  creditors  of  the  respondent. 

The  High  Court  on  appeal  upheld  this  finding,  and  in  conse- 
quence decreed  BishenloU's  suit  in  his  favor,  and  dismissed  the 
appellant's  suit,  not  merely  as  against  Bamsurrun  Sahu,  but 
absolutely. 

There  was  no   appeal  from  the   decree  in  BishenloU's  suit* 
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The  decree  in  the  appellant's  case  was  based  upon  the  following        1873 
passage  in  the  judgment  of  Macpherson,  J. : —  ^  N^T^w*^ 

"  The  whole  transaction  having  been  one  entered  into  for  a  fraudulent  mahasundur 
purpose,  I  do  not  think  that  Bamaaugra  Narain  is  entitled  to  a  decree,     Kunwab. 
even   as   against  Mahasuadur,   for   the  daughters  were  parties  to  the 
fraud." 

The  plaintiff  appealed  to  Her  Majesty  in  Council. 

The  question  in  appeal  was  what  was  the  true  effect  of  the 
deed  as  between  the  appellant  and  respondent^  having  regard  to 
the  fraudulent  nature  of  the  transaction  as  against  third  parties. 

Mr.  Leithy  Q.C.^  and  Mr.  Belly  for  the  appellant^  contended 
that  the  decree  ought  to  have  established  the  deed  as  against 
Mahasundur  declaring  at  the  same  time  that  it  was  no  bar  to 
the  sale  of  the  property  comprised  therein  at  the  instance  of 
her  creditors,  if  the  deed  were  executed  to  their  prejudice. 
They  further  submitted  that  there  was  no  evidence  in  this  suit 
of  fraud,  or  if  there  were,  of  the  daughter's  participation  there- 
in. Assuming  the  deed  to  have  been  fraudulent  and  void  as 
against  creditors,  the  respondent  was  not  at  liberty  to  avoid  her 
own  deed  on  the  ground  of  her  own  fraud ;  Doe  d.  Roberts  v. 
Boberts  (1)  and  Hawes  v,' Leader  (2) ;  a  deed  void  as  against 
purchasers  and  creditors  may  be  good  as  against  the  parties. 
Moreover,  the  respondent  admitted  (and  the  admission  was 
binding  as  against  her)  that  the  true  intention  of  the  deed  was 
that  although  she  was  to  take  for  life,  at  least  the  daughter  was 
to  take  absolutely  at  her  death.  The  learned  Counsel  also 
contended  that  there  was  no  evidence  of  this  life-estate,  and  that 
a  deed  of  gift,  followed  by  possession  of  the  donee,  operated 
under  Hindu  law  as  a  conveyance. 

Mr.  Cave,  for  the  respondent,  contended  that  there  was  no 
evidence  of  any  intention  on  the  part  of  the  mother  to  give  any 
beneficial  interest  to  the  daughter ;  and  that  the  deed  had  not 
been  followed  by  possession.  Assuming  that  there  was  fraud 
against  creditors,  that  was  inconsistent  with  a  real  transfer,  and 
explained  the  intention  of  the  parties.     Fraud  is  a  good  defence 

(1)  2  B.  &  A.,  367.  (2)  Cro.  Jac,  270. 
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187S even  as  between  the  parties  to  a  deed ;    see  Collins  v.   Blan- 

Ramawuoha  i^^j^  (1)  and  Bowes  v.  Foster  (2),  where  the  defendant  was  not 
V-  precluded  from  showing  that  the  transaction  was  not  a  real  but 

MAHASUKDtm    *^  1-11  f«i  ITT  j.i.1 

KuNWAR.  pretended  sale.  The  respondent  did  not  set  up  a  case  of  fraud, 
but  the  real  intention  with  which  the  deed  was  executed^  which 
was  partially  adverse  to  the  terms  of  it ;  the  appellant  set  up 
the  case  of  fraud  in  order  to  defeat  that  intention.  Undue 
influence  was  exerted  over  the  respondent  as  9,  pardanashin ; 
she  was  not  therefore  in  pari  delicto  with  the  other  parties  to 
the  transaction. 

Mr.  Leith  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

Sir  B.  p.  Collier. — The  suit  out  of  which  the  present  appeal 
arises  was  brought  under  these  cireumstanoes  :--* 

A  widow  lady,  named  Mahasundur  Kunwar,  had  two 
daughters,  both  married ;  and  on  the  28th  August  1860  she 
executed  two  deeds  conveying  to  them  in  equal  moieties,  iounedi- 
ately  and  absolutely,  certain  nine  mauzas,  of  which  she  must 
be  assumed  to  have  had  the  power  of  absolutely  disposing. 

In  the  year  1864,  Geer,  one  of  her  daughters,  died,  leaving 
an  infant  son,  who  survived  her  three  days;  whereupon  her 
husband,  the  present  plaintiff,  brings  this  suit  for  the  purpose 
of  recovering  possession  of  Geer's  share  of  one-half  of  the 
nine  mauzas  so  conveyed  by  Mahasundur.  Mahasundor's 
main  defence,  which  it  becomes  most  material  to  consider,  is 
thus  stated  by  her: — "  With  a  view  of  preventing  disputes  in 
future  amongst  her  two  daughters,  she  executed  a  deed  of 
gift  in  the  nature  of  a  will,  with  this  intention,  that  she 
should  remain  in  possession  during  her  life,  and  after  her 
death  her  daughters  would  be  entitled."  The  plaintiff, 
undoubtedly,  proved  a  primd  facie  case.  He  showed  the 
execution  of  the  deed  conveying  the  half  of  the  property  to 
his  late  wife ;  he  showed  that  the  name  of  his  late  wife  was 
substituted    for    that    of    Mahasundur   on  Mahasundur's  own 

(1)  1  Sm.  L.  C,  6th  edit.,  323,  &  sec  355.  (2)  2  H.  &  N.,  779. 
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application^  and   that  an  amalnama     was     shortly    afterwards        1878 
executed  by  Mahasundur,   wherein  she  required  the  tenants  to  Ramandqua 

•  1  Nauain 

pay  rents  to  her  daughter^  and  he    gave    evidence    that  the  v, 

-,  1.  /i  •  •!?  ^  1       J  •        J     •  •        •  n    Mt  MahasUNDUR 

daugkter  (his  wife)  had  remained  in  possession  01  these  mauzas  Kunwak. 
during  her  life,  although  it  appeared  that  after  her  death,  by 
some  means  or  other,  Mahasundur  had  resumed  possession  of 
them.  This  case  was  answered  on  the  part  of  Mahasundur  in 
this  way.  She  called  several  witnesses  to  prove  that  at  the  time 
of  the  execution  of  the  deeds  there  was  a  verbal  arrangement 
that  they  should  operate  only  as  a  conveyance  of  the  property 
after  her  death  ;  and  that,  during  her  life,  her  daughters  were  to 
retain  her  property  in  trust  or,  as  it  is  sometimes  called,  benami 
for  her.  Evidence  was  given  that  the  plaintiff  himself, 
Kamanugra,  the  husband  of  the  other  daughter  Bhowanee, 
and  Jeetun  Lall,  the  father  of  the  plaintiff,  were  parties  to  this 
transaction,  and  indeed  the  prime  movers  in  it ;  and  it  may  be 
observed  that  neither  the  plaintiff  nor  Jeetun  Lall,  his  father, 
was  called  upon  the  part  of  the  plaintiffs  to  contradict  this. 
Some  evidence  was  given  on  the  part  of  Mahasundur  that  she 
actually  received  the  rents;  and  it  was  argued,  undoubtedly 
with  great  force»  that  it  was  extremely  improbable  that  she 
should  without  apparently  any  consideration  denude  herself 
absolutely  for  her  life  of  the  bulk  of  her  property.  Such  was 
the  nature  of  the  issues  and  of  the  proof  as  between  the  parties 
"in  this  cause. 

But  the  case  is  complicated  in  this  way :  one  Bishenloll, 
a  creditor  of  Mahasundur,  instituted  a  suit  against  Mahasundur, 
to  which  the  present  plaintiff  became  a  party  by  intervention, 
for  the  purpose  of  setting  aside  the  deeds  in  question,  on 
the  ground  that  they  were  fraudulent  as  against  creditors. 
Both  cases  were  tried  together,  and  one  judgment  was  delivered 
in  both.  The  substance  of  the  judgment  is  that  these  deeds 
were  altogether  colorable,  being  intended  to  have  no  operation 
whatever,  and  that  they  were  fraudulent  as  against  creditors. 
On  this  ground  a  decree  was  given  for  Bishenloll  in  his  suit, 
and  for  the  defendants  in  the  present  suit.  There  is  no  appeal 
against  the  decision  in  BishenlolPs  suit,  therefore  the  judg- 
ment in  that  case  cannot  now  be  disputed.     But  the  judgment 
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ms        in  that  case  operates  as  no  estoppel  in  the  present,  tv herein  the 

^Naraih''^   parties  are  not  the  same,  and  in  their  Lordships'  opinion  the 

^-  same  issue  is  not  involved  in  the  two  suits.     In  BishenlolVa 

MAHASUIfDUR 

KuNwuR.  suit  the  issue  was  fraud  or  no  fraud  against  the  creditors.  In 
the  present  suit  the  defendant  does  not  set  up  that  defence 
against  the  plaintiff.  She  does  not  allege  the  deed  to  be  alto- 
gether void  or  inoperative,  but  her  case  is  that  it  was  intended 
to  be  operative  so  far  as  to  convey  the  property  after  her  death, 
and  that  there  was,  at  the  time  of  its  execution,  an  agreement 
that  for  her  life  she  was  to  have  the  beneficial  interest,  and  her 
daughters  were  to  hold  henami  for  her.  Their  Lordships 
upon  the  facts  find  that  the  defendant  Mahasundur  has  made 
out  this  issue,  and  therefore  they  are  unable  to  concur  in  the 
judgment  of  the  High  Court,  which  finds  that  the  deed  was 
altogether  fraudulent  and  colorable,  and  not  intended  to  have 
any  operation.  Mahasundur  does  not  set  that  up,  and  it 
would  be  a  serious  question  if  she  did,  whether  she  could  be 
allowed  to  avoid  lier  own  deed  on  the  ground  of  her  own  fraud. 
The  plaintiff  does  not  either  set  up  any  such  case  as  that  the 
deed  was  fraudulent,  and  that  therefore  Mahasundur  was 
estopped  from  disputing  it.  In  their  Lordships'  opinion,  as 
between  the  present  parties  to  the  suit,  the  issue  does  not  arise 
as  to  whether  the  deed  was  fraudulent  as  against  the  creditors, 
nor  whether  it  was  absolutely  colorable  and  void. 

Entertaining  this  view,  their  Lordships  are  of  opinion  that 
the  finding  of  the  High  Court  was  wrong  in  as  far  as  it  decided 
that  the  deed  was  altogether  inoperative.  They  think  the  High 
Court  was  right  in  determining  that  the  plaintiff  was  not 
entitled  to  maintain  this  suit,  as  far  as  it  related  to  the  present 
possession  of  the  property ;  but  they  are  also  of  opinion  that  he 
is  entitled  to  a  declaration  that  his  wife  had,  and  that  he,  as 
the  heir  of  his  wife  through  his  infant  son,  has  the  right  to 
a  vested  remainder  upon  the  death  of  Mahasundur,  and  that  he 
is  entitled  to  have  his  name  substituled  for  that  of  his  wife 
upon  the  register. 

They  will,  therefore,  humbly  advise  Her  Majesty  that  the 
decree  of  the  High  Court  and  also  the  decree^  of  the  Principal 
Sudder  Ameen  be  reversed ;  that  it  be  declared  that  the  appel- 


i 


VOL.  Xn.]  PRIVT  COUNCIL.  439 

lant,  a8  heir-at-law  of  his  infant  son,  is  entitled  to  the  interest       1878 
of  his  late  wife.  Mussamut  Qeer  Kunwar,  under  the  deed  of  Hamanuoba 

riARAnf 

sift   executed   in  her  favor  by  the  respondent  on  the  28th  ,,     ^^ 

^  .  .  Mahabuhdur 

August  1860,  and  to  have  his  liame  substitued  fdr  hers  upon  Kunwab. 
the  register ;  that  it  be  further  declared,  as  between  parties  to 
this  suit,  that,  by  virtue  of  the  arrangement  between  them, 
Mussamut  Qeer  Kunwar  was  entitled  to  the  property  com- 
prised in  the  deed,  but  subject  to  the  life-interest  of  the 
respondent ;  that  it  be  declared  accordingly  that  the  appellant  is 
not  entitled  to  the  possession  of  the  property  or  the  receipt  of 
the  rents  during  the  respondent's  lifetime. 

Their  Lordships  are  of  opinion  that  each  party  should  bear 
his  own  costs  in  this  appeal. 

Appeal  allowed. 
Agent  for  the  appellant :  Mr.  ffilson. 

Agents  for  the  respondents :  Messrs.  JVatkinsmA  Lattey. 


DULI  CHAND  (Plaoitiff)  v.  MBHER  CHAND  SAUU  arb  othbxs  p  q  , 

(DSFBNDAMTS).  1872 


[On  Appeal  from  ihe  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Suit  for  CanceUaHon  of  Lease—Forfeiture-- Act  X  of  1859,  *.  28,  el  5, 

and  8.  78. 

Where  in  a  perpetual  lease  there  was  a  condition  that,, on  de&ult  being  made 
in  payment  of  a  certain  number  of  instalments  of  rent,  the  lease  should  be 
Toid :  Held  that  in  a  suit  under  cl.  5,  s.  23  of  Act  X  of  1859,  for  cancellation 
of  the  lease  on  account  of  a  breach  of  the  condition,  the  lessee  was  entitled 
to  the  benefit  of  s.  78,  even  though  the  defence  set  up  was  false  in  fact. 

Appeal  from  a  decisioif  of  the  High  Court  (Norman  and 
Seton-Karr,  JJ.),  dated  the  lOfch  May  18675  modifying  a 
decision  of   the  Deputy   Collector  of   Patna.     The  suit  was 

•  Present  .-—The  Bi^ht  Hon*blb  Sib  J.  W.  CJolvilb,  Sib  B.  Psagock, 
Sib  M.  E.  Smith,  Sib  B.  P.  Gollibb,  and  Sib  L.  Pbel. 

57 


Nov.  20. 
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JL873        brought   in  June  1866,  under  s.   23  of  Act  X  of  )85»,  te 

DviA  Chahd  recover  arrears  of  rent  and  for  cancellation  of  a  mukarrari 
t, 

iIbhbrCha3id  lease  dated  August  1848,  on  acoount  of  a  breach  of  a  condi- 
tion therein,  that  the  leaco  should  be  void  if  six  instalments  of 
rent  were  allowed  to  fall  into  arrear.  The  plaintiff  alleged  that 
seventeen  instalments  were  due  under  the  lease. 

The  defendants  set  up  in  defence  that  they  had  paid  the  greater 
portion  of  the  arrears,  and  that  only  a  small  sum  remained 
unpaid,  and  tliat  they  had  been  turned  out  of  possession  by  a 
third  person  to  whom  they  had  mortgaged  their  interest  in  the 
.  property  in  respect  of  which  rent  was  sought  in  the  present 
suit,  and  who  had  foreclosed. 

The  Collector  was  of  opinion  that  this  defence  was  a  false 
one,  and  gave  the  plaintiff  a  decree  for  arrears  of  rent,  but  he 
considered  the  claim  to  cancel  the  lease  barred  by  limitation. 

The  High  Court  on  appeal  confirmed  the  decision  of  the  lower 
Court,  as  far  as  it  gave  a  decree  to  the  plaintiff  for  the  arrears  of 
rent^  but  held  that  the  claim  of  the  plaintiff  to  cancel  die  lease  was 
not  barred  by  the  law  of  limitation.  The  Court  was  proceeding  to 
give  the  plaintiff  the  whole  relief  sought,  but  an  application 
appears  to  have  been  made  on  behalf  of  the  defendants  claimmg 
the  benefit  of  s.  78  of  Act  X  of  1859,  which  entitled  them,  on 
paying  the  amount  decreed  within  fifteen  days,  to  be  continued 
in  possession  of  the  mukarrari  tenure.  After  hearing  argument 
on  the  point,  the  Court  held  that  the  defendants  were  entitled 
to  the  benefit  of  s.  78  (1),  and  made  the  following  decree: — 

^  It  is  ordered  and  decreed  that  this  appeal  be  decreed,  sobject  to  the 
proviso  under  the  terms  of  s.  78  of  Act  X  of  1869,  in  favor  of  the 
defendants  (respondents),  that  is  to  say,  that  the  said  defendants  (respond- 
ents) be  entitled  to  continue  in  possession  of  the  mukarrari  tennre, 
the  subject  of  the  suit,  upon  their  paying  into  Court  within  fiflteen  days 
from  this  date  the  amount  decreed.'' 

From  this  decision  the  plaintiff  appealed  to  Her  Majesty 
in  Council  on  the  ground  that  the  High  Court  was  wrong  in 
holding  that  s.  78,  Act  X  of  1859,  was  applicable. 

Mr.  Cotoie  and  Mr.  J.  D.  Belly  for  the  appellant,  contended 

(1)  8  W.  R.,  138. 
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that  the  suit  being  brought  to  cancel  the  lease  under  the  5th        ^872 
clause  of  s.  23  of  Act  X  of  1859,  on  account  of  a  breach  of  a  DoliChajid 
condition  of  the  lease,  and  not  under  any  power  given  by  the  Act,  MbhrrChahd 
the  78th  section  could  not  apply.     It  was  not  a  case  in  which  the 
defendants  could  seek  aid  on  equitable  ground,  their  defence  being 
wholly  false.     The  78th  section  was  only  intended  to  allow  a 
defaulting  tenant  against  whom  a  decree  for  rent  has  passed  to 
apply  within  fifteen  days  after  decree  on  payment  of  arrears  witii 
interest  to  the  date  of  payment  and  costs,  to  stay  execution  of  that 
part  of  the  decree  which  ordered  the  cancelment  of  the  lease ;  that 
section  would  not  apply  to  a  case  where  the  Court  had  p^sed  a  • 
conditional  decree  like  the  present  one,  which  in  fact  gave  the 
respondents  fifteen  days  after  decree  without  interest 

Mr.  Leith,  Q.C.,  and  Mr.  fF.  0.  Mozoomdar  for  the  respond- 
ents were  not  called  upon. , 

Their  Lordships  gave  the  following  judgment : — 

This  was  a  suit  by  the  appellant  against  the  respondents,  who 
held  under  a  muharrari  lease,  for  the  purpose  of  recovering 
arrears  of  rent,  and  for  the  cancellation  of  the  lease  in  conse- 
quence of  non-payment,  in  pursuance  of  an  agreement  contained 
in  the  lease  itself  to  that  effect.  The  Court  below  decided  in 
favor  of  the  plaintiff  upon  the  first  point,  and  decreed  the 
arrears  of  rent;  but  on  the  second  point  decided  against  the 
plaintiff  on  the  ground  that  the  suit  for  the  cancellation  of 
the  lease  was  barred  by  the  Statute  of  Limitations. 

Upon  appeal  to  the  High  Court,  that  Court  confirmed  so 
much  of  the  decision  of  the  lower  Court  as  gave  the  plaintiff  ^ 

his  arrears  of  rent ;  but  disaffirmed  the  decision  so  far  as  it 
declared  that  the  Statute  of  Limitations  applied  to  the  claim 
of  the  plaintiff  to  cancel  the  lease  ;  the  Court  went  on  in  their 
judgment  to  say  that  in  their  opinion  s.  78  of  Act  X  applied, 
the  latter  portion  of  which  is  in  these  terms : — ^^  In  all  cases  of 
suits  for  the  ejectment  of  a  ryot,  or  the  cancelment  of  a  lease, 
the  decree  shall  specify  the  amount  of  the  arrears,  and  if  such 
amount,  together  ifith  interest  and  costs  of  suit,  be  paid  into 
Court  within  fifteen  days  from  the  date  of  the  decree,  execution 
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i87g  shall  be  stayed."  From  this  latter  part  of  the  judgment,  the 
Duu  Chahd  plaintiff  appeals  on  the  ground  that  he  was  entitled  to  a  decree 
MbbbbCrahd  declaring  the  lease  to  be  unconditionally  cancelled. 

It  has  been  contended  that  the  words  of  this  section,  which 
primd  facie  certainly  would  apply  to  this  case,  and  indeed  to 
all  cases  of  cancellation  of  leases,  were  limited  in  operaticm  by 
previous  sections  of  the  Act,  more  especially  s.  22,  which  refers 
to  cases  where  arrears  of  rent  may  be  "  adjudged  to  be  dae 
from  any  farmer  or  other  leaseholder  not  having  a  permanent 
or  transferable  interest  in  the  land,"  and  which  enacts  that  <^  the 
lease  of  such  leaseholder  shall  be  liable  to  be  cancelled,  and  the 
leaseholder  to  be  ejected."  It  was  contended  that  the  latter 
part  of  s.  78  only  applied  to  cases  where  the  statutory  power 
was  given  by  this  Act  to  cancel  leases,  and  not  to  cases  where 
the  right  to  cancellation  accrued  in  consequence  of  covenants 
in  the  lease  itself.  But  their  Lordships  are  of  opinion  that 
that  would  be  placing  too  narrow  a  construction  upon  an  Act 
which  may  be  termed,  upon  the  whole,  a  remedial  one,  and 
they  see  no  sufficient  reason  for  limiting  what  is  the  primd  facie 
and  natural  meaning  of  its  terms  to  the  extent  contended 
for. 

Their  Lordships  are,  therefore,  of  opinion  that  the  High 
Court  was  right  in  its  determination  on  the  point  in  question. 

But  it  has  been  suggested  that  the  decree  of  the  High  Court 
is  ambiguous  in  its  terms.  There  can  be  no  doubt,  their  Lord- 
ships apprehend,  as  to  what  the  intention  of  the  High  Court 
was,  namely,  to  give  effect  to  the  terms  of  this  Statute,  and  to 
declare  that  the  lease  should  be  cancelled  unless  within  fifteen 
days  the  rent  was  paid. 

The  terms  of  the  judgment  are  these : — "  It  is  ordered  and 
decreed  that  this  appeal  be  decreed,  subject  to  the  proviso  under 
the  terms  of  s.  78  of  Act  X  of  18A9,  in  favor  of  the  defendants, 
respondents,  that  is  to  say,  that  the  said  defendants,  respondents, 
be  entitled  to  continue  in  possession  of  the  mukurrari  tenure, 
the  subject  of  this  suit,  upon  their  paying  into  Court  within 
fifteen  days  from  this  date  the  amount  decreed,  namely,  the 
sum  of ^,"  and  so  on. 

It  appears  to  their  Lordships  that  this  decree,  in  effect,  orders 
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that  the  lease  is  to  be  cancelled  upon  the  non-payment  of  rent        1872 
within  the  time  specified.  ^(^u  Chahd 

That  is  the  interpretation  which  their  Lordships  put  upon  MshbrChahd 
this  decree.  Should  the  parties  think  it  necessary  to  make  any 
application  to  the  Court  for  the  purpose  of  making  the  words 
more  clear,  that  application  can^  of  course,  be  made,  and  the 
Court  will  exercise  their  judgment  as  to  whether  it  be  desirable 
to  amend  the  decree  or  not. 

Their  Lordships  will  advise  Her  Majesty   that  this  appeal 
be  dismissed  with  cost^. 

Appeal  dismissed* 
Agents  for  appellant :  Messrs.  Watkins  and  Lattey. 
Agent  for  respondents :  Mr.  Wilson. 


THE  HONOR^LB   SRI  MAHARAJA   VIJAYARAMA  GAJAPATI  p.  C.» 

RAZ  MANEA  SULTAN  BAHADUR   GARU,  Zbmindae  of  VIZIA-  1872 
NAGRAM,  K.a8.I.    (Dbpbndaht)  v,  SRI  RAJA  LAKSHMI  CHAL-  ^^' 

LAYA  (Widow  of  thb  Plaintiff). 

[On  Appeal  from  the  High  Court  of  Jadicatare  at  Madras.] 

Plaint^  Act   VIII  of  1859,  w.  26,  29— 2V</m  of  Honor. 

Where  the  Goyemment  has  recognized  a  person  as  having  a  right  to  bear 
particular  titles,  a  plaint  in  a  suit  against  such  person  does  not  contain  "  the 
description  of  the  defendant**  in  accordance  with  s.  26  of  Act  VIII  of  1839 
if  such  titles  are  omitted.  In  such  a  case  the  plaintiff  should,  on  the  objection 
being  taken  by  the  defendant,  be  ordered  to  amend  the  plaint ;  and  if  such 
order  is  not  complied  with,  the  plaint  should  be  rejected. 

Appeal  from  a  decision  of  the  High  Court  of  Madras 
(Frere  and  HoUowaj,  JJ-)'  dated  22nd  January  1866,  revers- 
ing a  decision  of  the  Civil  Judge  of  Vizagapatam  dated  5th 
July  1865. 

*  Present :^Tnn  Rigrt  Hoii*blv  Sib  J.  W.  Colvilv,  Sib  B.  Peacock,  Lobd 
Justice  MbiiLIbs,  Sib  M.  £.  Smith,  Sib  B.  P.  GoiiLibb,  ahd  Sib  L.  Pbbl. 
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»wg  This  was  an   action   broDght  by  the  respondent's   husband 

Maharaja  of  (since  deceased)^  who  was  Raja  of  Bobbilj^  against  the  Maha- 
9.         raja  of  Vizianagram ;  and  the  plaint,  instead  of  giving  him  the 
Cballata.   foil  titles  set  out  in  the  heading  of  this  report,  described  him  as 
'^Sri  Rajn  Yijayarama  Gajupati  Bahadur,  zemindar  of  Viziana- 
gram, defendant." 

By  a  notification  of  27th  January  1864,  published  in  the 
Oazette  of  India  for  3rd  February  of  that  year,  the  defendant 
was  appointed  an  additional  member  of  the  Council  of  the 
Govemor-Oeneral  for  the  purpose  of  making  laws  and  regula- 
tioQS.  In  that  notification  he  was  styled  ^^  Maharaja  Meerza 
Yezearam  Guzzeputty  Raj,  Munea  Sultan  Bahadur  of  Vizia- 
nagram, "  and  by  another  notification  dated  Slst  March  1864, 
published  in  the  Gazette  of  India  of  9th  April  1864,  the  title 
of  Maharaja"  was  conferred  on  the  defendant  from  that  date. 

An  application  was  made  to  Mr.  CoUett,  the  Civil  Judge  of 
Vizagapatam,  on  behalf  of  the  defendant,  that  the  plaint  should 
be  ordered  to  be  taken  off  the  file  as  not  containing  the 
**  description  of  the  defendant "  as  required  by  s.  96,  Act  VIII 
of  1859,  in  accordance  with  which  his  full  titles,  which  he  was 
entitled  to  bear  from  the  date  of  the  above  notifications,  should 
have  been  given  him. 

For  the  plaintiff  it  was  contended  t^at  whatever  others  may 
have  done,  he  and  his  ancestors  at  least  had  never  spoken  of  or 
addressed  the  defendant  or  his  ancestors  either  as  ^'  Maharaja" 
or  as  ^  Munea  Sultan ;"  and  that  it  was  derogatory  to  hb  dignity 
to  do  so.  Certain  ancient  documents  were  put  in  by  the  plaintiff 
in  support  of  his  statement.  The  Judge,  on  the  5th  July  1865, 
held  that  the  defendant  was  entitled  to  say  that  s.  26  had  not 
been  complied  vrith  by  the  plaintiff,  inasmuch  as  the  plaint  did 
not  properly  set  forth  the  defendant's  **  name  and  description  "  as 
far  as  they  could  be  ascertained.  Referring  to  the  notifications 
of  27th  January  and  8l8t  March  1864,  he  was  of  opinion  that 
tjie  defendant  was  entitled  to  be  styled  ^^  Maharaja,"  and  to  be 
described  as  "  The  Honorable  "  as  long  as  he  held  a  seat  in 
the  Council  of  the  Governor-General,  and  that  the  ''  name  and 
description  "  used  and  claimed  by  the  defendant  were  legally  his 
by  virtue  of  the  grant  and  recognition  of  the  Governor-General, 
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and  that  they  did  not  depend  upon,  and  were  not  therefore  tb  be        i972 
ascertained   from^    mere  usage    or    habits    of  oourtesy.      He  ^^^ahaja  of 
held  that  the  defendant  was  entitled  to  the  full  title  given  him         v. 
by  the  notification  of  27th  January  18649  Ai^d  made  an  order    obavlaya, 
under  s.  285  giving  the  plaintiff  one  week's  time  to  amend  hie 
plaint,  by  entering  the  name  and  description  of  the  defendant 
as  above  set  forth^  in  default  the  plaint  to  be  rejected. 

The  plaintiff  failed  to  amend  his  plaint,  which  was  consequently 
rejected  under  s.  29,  but  on  appeal  by  the  plaintiff  to  the  High 
Court,  a  Division  Bench,  on  22nd  January  1866,  reversed  the 
decision  of  the  Judge,  and  ordered  the  plaint  to  be  restored  to 
the  file  (1). 

The  Maharaja  having  obtained  leave  to  appeal  to  England, 
the  case  now  came  on. 

Mr.  Mundelly  Q.C.,  Mr.  Norton^  and  Mr.  Bot(?rtn^,  for  the 
appellant,  contended  that  this  was  a  matter  of  the  highest 
importance  to  gentlemen  in  the  position  of  the  defendant,  and 
that  if  the  judgment^  of  the  High  Court  were  supported,  the 
discomfort  of  being  insulted  would  be  added  to  that  of  being  a 
defendant, 

Mr,  Fieldy  Q.C.,  and  Mr.  Grady  contended  that  the  only 
question  under  the  Act  was  whether  the  defendant  was  suffici- 
ently designated  to  avoid  confusion  or  mistake.  They  relied  on 
'thf  ease  of  Kissen  Chand  Golaeka  "v.  M^ffraj  Kooturia  Roy 
Bahadur  (2),  decided  by  the  Calcutta  High  Court. 

(1)  3  Mad.  H.  C.  Rep.,  31.  The  Advocate- General  (Mr.   Come) 

(2)  Before  Mr,  Justice  Olover  and        (Baboos  Aehootosh    Chaiterfee  and 

Mr,  Justice  Mitter.  Jadub   Chunder  Seal  with  Wm)  for 

the  appellant. 

Baboo  Kally  Kishen  Sen  for  the 
KISSEN  CHAND  GOLACHA  (Plaint-  respondent, 

nr)  V.     MEGRAJ    KOOTURIA  ROY        -,        .    ,  x     i-  xv     n       x 

BAHADUR  (D.FKKDAI.T).*  ^Hii  judgment  of  the  Court  wm 

delivered  bj 

Pkdnt^TUlee  of  Honors  Act  VIII  of       Glovbb,    J.— We    think  that  the 
1S^9,  M.  26, 29.  order  of  the  OfficiatiBg  Jndge  in  this 

*  Miscellaneoufii  Special  Appeal,  No.  400  of  1869,  against  the  order  of  the 
Offieiating  «ludge  of  Zilla  Moorshedabad,  dated  the  23rd  Angiist  1869, 
affirming  an  order  of  the  Officiating  Sxidder  Munsif,  dated 'the  Sod  AugiiBt 
1869. 


The  29<A  November  1869. 
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___i?!L_     Their  Lordships  gave  the  following  judgment : — 

Maha&aja  op 

YiMlAMAQRAM. 

l1  '^^^^  ^  ^^  appeal  against  the  judgment  of  the  High  Cour^ 

Challata.  which  reversed  the  decision  of  the  Judge  of  the  Civil  Court  of 

case  is  wrong,  and  must  be  set  aside,  the  Court,  fbr  he  appeared  and  hiiitsdf 

The  plaintiff  sued  the  defendant  for  a  admitted  that  he  was  the  partjr  sued 

habala;    the   defendant    in   the  fint  and  only  applied  for  a  certain  delaj  in 

instance    appeared    and    asked    the  the  first  mstance,  in  order  that   he 

Court  for  a  postponement  of  seven  might  procure  the  attendance  of  some 

days  for  the  purpose  of  procuring  the  witnessea  whom  he  stated  to  beneces- 

attendanoe  of  certain  witnesses  whose  aary  to  the  defence,  and  it  was  only  on 

evidence  was  said  to  be  important  to  an  after-thought  that  he  subsequently 

the    defence;    this   indulgence   was  raised   the  objection    that  his   title 

granted  to  him:  afterwards  he  made  had  not  been  properly   set   out   in 

an  objection  to  the  wording  of  the  the  summons.    S.   26  says  that  the 

summons,  stating  that  his  proper  title  summons    shall    contain    the   name, 

was  Roy  Bahadur,   which    title  had  description,  and  place  of  abode  of  the 

not  been  written  in  the  summons  call-  defendant,  so  &r  as  they  can  be  ascer- 

ing  upon  him  to  defend  the  case.  tained.    In  this  case  the  name  and 

The    Munsif,   on    the  defendant's  place  of  abode  were  given,  and  the 

application,  ordered  the  plaintiff  to  only  thing  that  was  not  given  in  the 

amend  his  plaint  within  five  days,  and  summons  was  the  title  of  Boy  Baha- 

on  his  failure  •»  do  so  rejected  his  dur.    If  there    had  been  any  doubt 

plaint  under  s.  29  of  the  Code  of  Civil  as  to  the  identity  of  the  person  sued — 

Procedure.  if,  for  instance,  there  had  been  two 

On  appeal  the  Judge  decided  that  persons  of  the  same  name, — it  may  be 
although  the  decision  of  the  Munsif  that  it  would  have  been  necessary  to 
was  not  exactly  called  for  or  necessary  put  in  the  summons  the  title  of  the 
under  the  circumstances  of  the  case,  defendant,  but  we  think  that  the  tern 
still  he  thought  that  he  had  the  power  description  in  the  section  applies 
to  reject  the  plaint,  the  plaintiff  hav-  rather  to  the  fiunily  of  the  parties 
ing  omitted  to  obey  the  order  of  the  summoned ;  for  instance,  the  fiithex^s 
Court  directing  him  to  amend  his  name  is  required  to  be  stated  so  as  to 
pliunt;  he  also  thought  that  there  make  it  certain  that  the  right  party 
was  another  reason  why  the  plaint  attended  the  Court, 
should  be  rejected,  namely,  because  Both  the  lower  Courts  seem  to  have 
the  trade  or  profession  of  the  defend-  rejected  the  plaint  in  this  case  on 
ant  had  not  been  stated  as  required  account  of  what  they  call  the  con- 
under  8.  26  of  the  Code,  he  therefore  tumacious  disobedience  of  the  plaint- 
upheld  the  lower  Court's  order  and  iff  to  the  Court's  order  to  amend  his 
dismissed  the  appeal.  plaint  by  the  insertion  of  the  words 

It  appears  to  us  that  there  was  no  Hoy  Bidiadur;  but   the  only  power 

necessity  for  any  such  rejection  of  given  by  the  Act  under  which  the 

this  plaint.    The  object  of  the  law  la  Judge  can  reject  a  plaint  is  when  the 

to  identify  the  parties  to  the  suit,  and  plaintiff  has  omitted  to  insert  certain 

it  is  perfectly  clear  in  this  case  that  information  which  the  law  requkes  to 

the  right  person  was  brought  before  be  inserted,  and  the  law  nowhere  says 


»  , 
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Vlzagapatam^  dated — and  the  date  is  material  for  the  decision        1872 
of  the  present  question— the  5th   July  1865.      The  question  ^^^^^"jj^*^^ 
which  the  appeal  raises  is  the  effect  to  be  given  to  the  26th  and         «. 
29th    articles    of  the   Code  of  Procedure.      The  26th   article    Challata. 
requires  that  the  plaint  shall  contain  the  name,  description,  and 
place  of  abode  of  the  defendant,  as  far  as  they  can  be  ascer* 
tained,  and  the  29th  section  provides  that  if  the  plaint  does  not 
contain    the    several   particulars  thereinbefore  required  to  be 
specified  therein,  the   Court    may  reject  the  plaint,  or,  at  iti 
discretion,  may  allow  the  plaint  to  be  amended. 

In  the  present  case  a  plaint  was  filed  by  the  Raja  of 
Bobbily  against  the  appellant,  whom  I  may  shortly  describe  as 
the  Maharaja  of  Vizianagram.  The  objection  taken  to  the 
plaint  was  that  the  defendant  was  described  on  the  face  of  that 
plaint  by  titles  which  did  not  correspond  with  the  full  titles  to 
which  he  was  entitled,  and  by  which  he  ought  to  have  been 
described.  The  Judge  thought  that  objection  was  made  out, 
and  he  directed  that  the  plaintiff  should  have  liberty  to  amend 
his  plaint  by  amending  the  description  of  the  defendant,  in 
accordance  with  the  description  which  had  been  given  to  him  in 
the  -Oazette,  by  which  he  was  appointed  a  member  of  the 
Govemor-GeneraPs  Council  for  making  Laws,  namely,  the 
'^  Honorable  Maharaja  Meerza  Vezearam  Guzzeputty  Raj 
Munea  Sultan  Bahadur  of  Vizianagram."  He  gave  the 
pls^tiff  a  *^  week's  time  to  amend  his  pliiint  by  entering  the 
name  and  distinction  of  the  defendant  as  above  set  forth,  and 
in  default  the  plaint  will  stand  rejected.''  The  plaintiff,  the 
respondent,  declined  to  amend  hi^  plaint,  and  failed  to  do  so. 
The  Judge  then  rejected  the  plaint  under  the  29th  section, 
and  upon  appeal  to  the  High  Court  that  order  of  rejection  was 
reversed,  and  it  was  held  that  the  identity  of  the  appellant 

that  the  plaintifiTs  refusal  to  insert  properly  identify  the  defendant,  has 

certain  words,  other  than  that  inform-  been  fully  carried  out  in  this  case,  and 

ation,  which  the  Court  thinks  ought  that  the  suit  ought  to  be  tried  on  its 

to  be  inserted,  would  be  any  sufficient  merits. 

reason  for  rejecting  the  plaint.      It  We  remand  the  case  to  the  lower 

appears    to  us,    therefore,    that    the  Court  for  this  purpose,  and  this  special 

object    of  the    law,    which    was  to  appeal  is  allowed  with  costs. 

58 
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1872       having  been  ascertained  by  the  imperfect  description,  the  order 
Mahakaja  of  to  reject  the  plaint  ought  not  to  have  been  made. 

VlZIANAGlUM  "  T  I  1  ,1 

r.  The  dispute  between  these  parties  seems  to  have  been  a  very 

Chaixaya.    ancient  one.     There  appears  to  have  been  a  feud  between  thes« 
two  great  proprietors  for  a  considerable  time  as  to  the  titles  to 
vrhich   they   were   respectively   entitled.     It    further    appears, 
however,  that  as  early  as  1861  the  then  Agent  of  the  Governor 
of  Madras  in  Vizagapatam  had  ascertained  what  titles  were  the 
titles  by  which  these  parties  were  respectively  known.     I  think 
the  phrase  is  what  titles  ^^  were  in  vogue/'  and  he  ordered  that 
in  all  official  documents  those  titles  should  be  giveu  by  the  one 
to  other.     The  respondent  or  his  father  raised  an  appeal  against 
that  order.     There   was  an  elaborate  re|>ort  made  by  a   Mr. 
Carmichael  to  the  Government,  and  the  Government  of  Madras 
passed  an  order  upon  that,  which  is  dated  the  26th  April  1865^ 
by  which  they  ruled  that  the  order  of  the  Agent  should  stand, 
and  that  those  titles  should  be  treated  as  the  titles  necessary  to 
be  given  in  official  documents.     That,  therefore,  was  a  recogni- 
tion by  the   Local   Government  of  Madras  that  the   appellant 
was  entitled   to   the   titles  specified  in  the  order  of  the  Agent, 
Mr.  Fane.     It  was  also  something  more,  because,  while  this 
q^uestion  was  pending  before  them,  the  Government  of  India, 
by  the  then  Viceroy,  had  formally  conferred  upon  the  appellant 
the    title   of  Maharaja.      Therefore,   if    there   had   been  any 
question  upon  his  claim  to  that  title  at  an  earlier  date,  that 
doubt  was  entirely  removed  by  the  formal  act  of  Government, 
and  the  grant  of  the  title  from  that  which  must  be  taken  to  be 
in  India  the  fountain  of  honor. 

Now  it  is  no  doubt  the  fact  that  the  plaint  in  the  present  case 
was  filed  before  that  order  of  the  Government  of  Madras  to 
which  I  have  just  referred.  It  was,  however,  filed  after  the 
grant  of  the  title  of  Maharaja;  and  after  the  appointment  of 
this  gentleman  to  be  a  member  of  the  Governor-Generars 
Council  for  making  Laws,  by  the  notification  in  the  Gazette  in 
which  he  received  his  full  titles,  and  was  described  in  the 
manner  in  which  the  Judge  afterwards  required  the  respondent 
to  describe  him ;  and  further  it  is  certain,  that  the  order  of  the 
Government  of  Madras  was  passed    and    issued    before    the 
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question  raised  upon  this  objection  under  the  Code  came  to  be         ^^^ 
tried  and  the  decision  of  the  Judge  upon  it  was  passed,  because  y^^^^^^'^^^ 
that,  as  I  stated,  was  not  until  July  1865.  KajaLakshmi 

In  these  circumstances  the  question  for  their  Lordships'  con-    Challaya. 
sideration  is,  whether  the  order  of  the  Judge,  which  he  was 
competent  to  pass,  and  indeed  ought  to  have  passed,  under  the 
Code  of  Procedure,  or  whether  the  decision  of  the  High  Court 
reversing  it,  is  the  correct  one  ? 

No  doubt  the  question  which  is  now  brought  before  their 
Lordships  might  by  some  persons  be  considered  frivolous.  It 
does  not  appear  to  their  Lordships,  however,  to  be  by  any  means 
a  light  question.  It  is  certainly  (as  one  of  their  Lordships 
remarked  in  the  course  of  the  discussion)  strongly  against  the 
policy  of  the  law  that  anything  should  be  done  which  tends  to 
increase  that  which  has  been  always  one  of  the  great  social  evils 
of  India,  i.e.,  the  indisposition  of  persons  of  consequence  to 
appear  as  suitors  in  Courts  of  Justice.  It  appears  to  their  Lord- 
ships that  upon  the  proper  construction  of  the  Code  the  descrip- 
tion contemplated  by  the  26th  article  includes  all  those  titles 
by  which  the  party  is  generally  known ;  and  that  if  a  plaintiff 
from  animosity,  from  pique,  or  anything  in  fact  but  a  bond  fide 
dispute  as  to  the  right  to  a  title,  obstinately  refuses  to  give  his 
adversary  that  title  by  which  he  is  generally  recognized,  the 
Court  ought  not  to  permit  or  sanction  that  species  of  insult,  as 
insult  no  doubt  it  would  be  treated  not  only  in  India  but  even 
in  other  countries. 

In  the  present  case  it  is  not  necessary  for  their  Lordships  to 
consider  whether  if  there  were  a  hona  fide  dispute  in  the  suit, 
or  otherwise,  as  to  the  existence  of  the  title,  or  as  to  the  right 
of  the  party  to  bear  a  particular  title,  the  Judge  would  in 
every  case  exercise  a  sound  discretion  in  rejecting  the  plaint. 
For  it  appears  to  their  Lordships  that  here  the  matter  was 
entirely  put  by  the  proceedings  already  referred  to  beyond 
dispute,  and  that  it  was  impossible  to  say  that  the  titles,  if 
properly  treated  as  falling  within  the  term  of  description,  could 
not  be  ascertained.  An  order  had  been  passed  in  the  district, 
with  the  view,  apparently,  of  keeping  the  peace  between  these 
great  proprietors,  that  iu   all  official  documents  each  should 
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1872        describe  the  other  by  a  certain  title ;  that  order  had  been  reeog- 

Maharaja  of  nized  after  appeal  and  discusaion  and  inquiry  by  the  Govern- 

jf-  ment  of  Madras ;  the  titles  themselves  had  been  recognized  by 

BaJaLaKSHMI  t  r>K  ^  y    ' 

CuALLAYA.  the  highest  authority  in  India, — by  the  Governor-General  m 
Council^ — and  confirmed  by  a  distinct  grant  of  the  principal  title, 
that  of  Maharaja,  and  therefore  there  could  be  no  pretence 
or  excuse  for  saying  that  there  was  any  doubt  whatever  as  to 
the  legal  right  of  the  appellant  to  bear  those  titles  which  he 
claimed  to  bear.  Their  Lordships  are  therefore  of  opinion  that 
the  Judge  of  the  Civil  Court  was  competent  to  pass  the  orders 
which  he  passed ;  and  that  he  exercised  a  sound  discretion  in 
first  requiring  the  respondent  to  amend  his  plaint,  and  after- 
wards  in  rejecting  that  plaint  when  the  first  order  had  been 
contumaciously  disobeyed. 

The  only  point  on  which  their  Lordships  have  entertained  a 
doubt  is  whether  it  was  essential  for  the  Judge  to  require  the 
term  '*  Honorable," — which  seems  to  be  less  matter  of  descripr 
tion  than  a  mere  honorary  distinction,  applying  to  those  who  are 
members  of  the  Council,— to  be  stated  in  the  plaint.  It  is,  how- 
ever, to  be  observed  that  the  respondent,  when  he  appealed  to  the 
High  Court,  did  not  raise  any  point  as  to  that.  He  raised 
broadly  the  question  whether  he  was  bound  to  give  the  appellant 
what  he  called  his  honorific  titles,  or  whether  it  was  not  sufiSicient 
simply  to  describe  him  in  a  way  in  which  he  could  be  distin- 
guished from  any  other  person. 

Their  Lordships  are  aware  that  in  coming  to  the  before-men- 
tioned conclusion  they  are  ruling  that  which  is  in  some  degree 
in  conflict  with  a  decision  passed  by  the  High  Court  of  Bengal 
in  the  case  of  Kissen  Chand  Golacha  v.  Mejraj  Kooturia  Roy 
Bahadur  (1).  It  is  to  be  observed,  however,  that,  as  it  was 
fairly  admitted  at  the  bar,  that  case  is  in  one  particular  distin- 
guishable from  the  present,  inasmuch  as  there  the  defendant  had 
not  taken  the  objection  in  the  first  instance,  but  had  asked 
for  further  time,  and  afterwards  took  the  objection  by  way  of 
afterthought.  It  is,  however,  scarcely  necessary  to  observe 
that  even  if  the  case  had  been  on  all  fours  with  the  present, 

(1)  AnU,  p.  445. 


VOL.  Xn.]  HIGH  COURT.  451 

it  would  not  haye  been  a  decision^  passed  as  it  was  by   a        1872 
Division  Bench  of  the  High  Court,  which  would  hav'e  been  Maharaja  of 

,°  ViZIANAORAM 

bindins^  upon  their  Lordships ;  and  for  the  reason   which  I  have  ». 

Ra  ta  T  akshkx 

stated^  their  Lordships  are  of  opinion  that  it  is  not  the  true  Challata. 
construction  of  the  Act  in  question  to  say  that  where  a  man  has 
titles,  the  claim  to  which  titles  cannot  rationally  be  disputed, 
and  by  which  he*  is  generally  known,  all  that  the  Code  requires 
is  that  he  should  be  described  in  such  a  way  as  has  been  con- 
tended for  by  the  respondent. 

Their  Lordships,  under  these  circumstances,  will  humbly 
advise  Her  Majesty  that  the  decree  under  appeal  be  reversed, 
that  the  order  of  the  Zilla  Judge  be  affirmed,  and  that  the 
respondent  do  pay  the  costs  of  this  appeal,  and  in  the  High 
Court. 

Appeal  allowed* 

Agents  for  appellant :  Messrs.  Williamson,  Hill  8f  Co» 

Agents  for  respondent :  Messrs.  Gregory ,  Rotocliffes  §•  Co. 


APPELLATE  CIVIL. 


Before  Sir  R.  Couch^  Kt,  Chief  Justice,  Mr.  Justice  Jackson,  and  Mr. 

Justice  Ainslie. 

OMDA   KHANUM,  for  Self  and  as  Guabdiah   of  NOWABUNNISSA        1374 
BEGJJUy  alias  SHAHEBZADI  BEQUM,  Minor,  and  others  (Dbfbnd-    March  12. 
ants)  v.  BROJENDRO  COOMAR  ROY  CHOWDHRY  (Plaintiff).* 

Interest,  Rate  of  ^Stipulation  in  Ihrar— Act  XXVIII  of  1855,  *.  l-^PenaUy-^ 
Contract  Act  (IX  of  lS72)'^Reg.  Ill  of  1793,  s.  21. 

The  plaintiff  advanced  money  to  the  defendants  on  an  ikrar,  bj  which 
it  was  agreed  that  he  was  to  allow  them  to  draw  on  him  to  the  extent 
of  Rs.  20,000  within  three  years,  the  plaintifi  to  repay  himself  by  having 

*  Appeal  No.  2  of  1873,  under  cl.  15  of  the  Letters  Patent  of  the  28th 
December  1865,  from  the  decision  of  Markby,  J.  (differing  from  Birch,  J.),  dated 
the  19th  July  1873,  in  Regular  Appeal  155  of  1871,  from  a  decree  of  the 
Subordinate  Judge  of  Dacca,  dated  the  27th  March  1871. 
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1874         an  ijara  of  the  defendants*  share  in  certain   property  which  his  loan  was 
Omda        to  aid  them  in  recovering.    A  4-anna  share  of  the  profits,  after  dedacting 


Khanuk 


V. 


GoTemment  revenue  and  expenses,  was  to  go  in  payment  of  interest  on  the 
Brojknoro    monej  lent;  half  of  the  remaining  three-fourths  to  go  towards  payment  of  the 
Chowdhkt.    principal,  and  the  other  half  to  the  defendants.     If,  at  the  end  of  the  term,  any 
balance  remained  due  to  the  plaintiff,  the  defendants  were  to  pay  it  with  interest 
at  18  per  cent.    If  the  defendants  failed  to  give  the  ijara^  they  agreed   to   pay 
the  amount  borrowed  with  interest  at  6^  per  cent  per  meAsem.     The  plaintifi 
advanced  the  money  and  obtained   a   receipt  therefor  from  the  defendants. 
The  defendants,  failed   in   giving  the  plaintiff  the  ijara.    In  a  suit  brought 
to  recover  the  sum  lent  by  the  plaintiff  with   interest,    the  first  Court   gave 
a  decree  for  the  plaintiff  for  the  sum  claimed  with  interest  at  the  higher  rate 
stipulated  for  in  the  ikrar^  oiz.y  75  per  cent.     On  appeal  by  the  defendants  to 
the  High  Court,  the  contention  was  raised   that  the   high  rate  of  interest 
amounted  to  a  penalty  which  the  Court  would  not  enforce,  and  that  the   con- 
tract was  unreasonable  and  oppressive  in  character.     The   Judges  differed  in 
opinion.  Birch,  J.,  holding  that  the  contract  was  inequitable  and  oppressive, 
and  that,  notwithstanding  the  repeal  of  the  usury  laws   by   Act  XXVIII  of 
1855,  the  Court  was  not  bound  to  decree  interest  at  the  rate  stipulated  for 
by   the   parties ;  and  Markbt,  J.  (whose  opinion  prevailed)  being  of  opinion 
that,  since  the  passing  of  Act  XXVIII  of  1855,  there  was  no  legal  restric- 
tion on  the  rate  of  interest ;    that  the  stipulation  for  interest  at  t5  per  cent. 
was  not  a  penalty,  but  an  alternative  stipulation  for  interest  at  a  higher  rate 
on  the  happening  of  events  under  which  the  lender  incurred  a  greater  lisk, 
and  that  the  contract  should  be  enforced. 

Held  (on  appeal  under  cl.  15  of  the  Letters  Patent)  that  the  stipulation  io 
the  ikrar  for  interest  at  75  per  cent,  was  not  in  the  nature  of  a  penalty,  nor 
was  it  an  alternative  stipulation ;  it  was  an  estimate  by  the  parties  of  the 
damages  to  which  the  plaintiff  would  be  entitled  in  the  event  of  a  breach 
of  the  contract  by  the  defendants  in  not  giving  the  ijara. 

Held  also  that,  in  the  absence  of  evidence  of  any  fiduciary  relation  between 
the  parties,  of  any  imposition  or  misrepresentation  on  the  part  of  the  plaintiff 
or  any  want  of  capacity  on  the  part  of  the  defendants,  and  there  being 
nothing  in  the  circumstances  which  led  to  the  execution  of  the  ikrctr  to  show 
that  there  was  any  constructive  fraud  on  the  part  of  the  plaintiff,  or  any 
undue  advantage  taken  by  him,  the  contract  was  not  one  which  the  Court 
would  set  aside  as  being  unreasonable,  inequitable,  or  oppressive  in  character. 

ISetnble.—The  Contract  Act  (IX  of  1872)  is  not  retrospective. 
Appeal   under  cl.    15  of  the  Letters  Patent  from  ihe  judg- 
ment of  Markby,  J.,  sitting  with  Birch,  J.,  the  Judges  differing 
in  opinion. 

The  plaintiff  sued  to  recover  Rs.  20,000  advanced  by  him 
to  the  defendants,  and  interest  thereon  under  the  terms  of 
an   ikrar  given   by   the   defendants,    Khaja   Abdool   Kurreem 
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for  himself  and  as  guardian  of  Khaja  Abdool   Gunny,   Syud        is?^ 
Mahmood  for  himself  and  as  attorney  for  his  wife  Azeezoonnissa     khakdm 
Khanum,   his  father   Asaddooddeen   and   Fatima    Banoo,    the    ^     ^• 

Bkojendro 

wife  of  his  younocer  brother.  The  defendants  were  enffaged  CoomarRoy 
m  disputes  as  to  some  property  m  Pergunna  breerampore, 
in  which  they  alleged  they  were  entitled  to  a  Tas.  16gs. 
2cs.  2kts.  share,  and  the  money  was  advanced  to  them  by 
the  plaintiff  to  prevent  the  sale  of  their  property  for  arrears 
of  revenue,  of  which  there  was  some  danger,  and  to  enable  them 
to  recover  their  share  from  one  Mahomed  Mirza,  who  had  taken 
and  retained  possession  of  the  entire  sixteen  annas  of  the  property. 
The  ikrar  was  filed  by  the  plaintiff  and  bore  date  the  25th 
Chaitra  1275  (6th  April  1869).  A  receipt  given  by  the  defend- 
ants dated  25th  Pans  1276  (9th  January  1870),  ten  months 
later  than  the  ikrar^  purporting  to  be  signed  by  Khaja  Abdool 
Kurreem,  and  by  Syud  Mahmood  for  himself  and  as  mookhtar 
of  the  remaining  shareholders,  was  also  filed  by  the  plaintiff. 
The  ikrar  set  forth  that  the  plaintiff  had  agreed  to  allow  the 
defendants  to  draw  upon  him  to  the  extent  of  Ks.  20,000  within 
three  years,  the  plaintiff  to  repay  himself  by  having  the  ijara 
of  the  defendants'  share  in  the  property  for  ten  year«,  commenc- 
ing from  1st  Baisakh  1277  (April  13th,  1870).  A  four-anna 
share  of  the  profits,  after  deducting  Government  revenue  and 
expenses  of  collection,  was  to  go  in  payment  of  interest  upon  the 
money  lent ;  half  of  the  remaining  three-fourths  was  to  go 
towards  payment  of  the  principal,  and  the  other  half  to  the 
defendants,  according  to  their  fractional  shares.  If,  at  the  end 
of  the  term,  any  balance  remained  due  to  the  plaintiff,  the 
defendants  were  to  pay  it  with  interest  at  18  per  cent.  Failing 
that,  the  plaintiff  was  to  retain  possession  on  the  same  conditions 
until  the  amount  borrowed  had  been  liquidated.  The  grant  of 
the  defendants'  ijara  was  to  be  deferred  for  twelve  months,  to 
enable  them  to  ascertain  the  income  of  their  share.  If  they  failed 
to  grant  the  lease,  the  defendants  agreed  to  pay  the  amount 
borrowed  with  interest  at  6^  per  cent,  per  mensem,  or  75  per  cent, 
per  annum.  If  the  plaintiff  refused  the  ijaray  he  was  to  receive 
only  the  principal  without  interest  within  six  months  from  the 
date  of  the  refusal. 
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>^^  The  loans  to  the  defendants  commenced  in   Chaitra   1276 

Omda       (April    1869)    and  contiuaed  for  aboat    ten    months,     when 

«•  the  plaintiff  finding  the  speculation  a  losing  one,  and  that  the 

CooMAR  KoT  defendants  were  not  likely  to  succeed  in  their  endeavour  to 

recover  the  property,  insisted  on  the  receipt,  which  was  given 

him  by  the  defendants,  and  which  was  filed  by  him  in  the  suit. 

In  his  written  statement  the  defendant  Mahmood  denied 
having  received  the  money ;  and  alleged  that  the  ikrar  filed  by  the 
plaintiff  was  forged;  that  no  ikrar  was  executed  on  25th 
Chaitra,  but  that  one  was  executed  on  2nd  Chaitra  1275,  according 
to  the  terms  of  which  the  plaintiff  took  over  the  management 
of  the  property  in  the  possession  of  himself  and  his  co-sharers, 
and  realized  a  very  large  sum  of  money.  He  also  stated  in  his 
written  statement  that  his  signature  to  the  receipt  was  obtained 
by  fraud  and  misrepresentation,  and  by  promises  of  rendering  an 
account;  but  he  subsequently  stated  in  a  petition  to  the  Court 
that  the  receipt  was  obtained  by  threats  of  involving  him  in 
some  criminal  case  if  he  did  not  sign  it.  The  written  statements 
of  the  other  defendants,  excepting  Abdool  Kurreem,  were  to  the 
effect  that  the  ikrar  filed  was  not  the  ikrar  executed,  and  they 
generally  supported  the  statement  of  Syud  Mahmood.  Abdool 
Kurreem  admitted  the  execution  of  the  receipt,  and  the  exe* 
cution  of  the  ikrar,  and  the  fact  of  the  money  having  been 
applied  for  the  benefit  of  the  family. 

The  disputes  as  to  the  property  resulted  in  an  amicable  settle* 
ment,  under  which  Mahomed  Mirza*s  possession  of  the  whole 
property  was  confirmed,  he  having'  obtained  the  ijara  of 
their  shares  from  his  co-sharers,  and  thus  the  defendants  were 
prevented  from  giving  the  plaintiff  an  ijara  as  stipulated  in  the 
ikrar. 

The  question  was  raised  by  the  defendants  that  the  plaintiff 
had  waived  his  right  to  the  ijara^  and  had  consented  to  the  com- 
promise into  which  they  had  entered  with  Mahomed  Mirza,  and 
that  he  had  exonerated  them  from  their  liability  to  give  him 
the  ijara.  The  evidence  relied  on  by  the  parties  for  and  against 
this  contention  was  gathered  from  the  correspondence  which 
passed  between  the  parties  while  the  negotiations  as  to  the  ijara 
were  going  on.     The  defendants  relied  on  a  letter  of  the  plaint- 
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iff  dated  22nd  Magh  1276   (3rd  February  1870)    as  being  a        1874 
waiver  on  his  patt;  the  portion  relied  on  being  as  follows : — "I      ^^um 
have  heard  of  the  compromise  that  has  been  determined  on  with    ^    ^' 

*-  ^  Brojbndro 

Mahomed  Mirza.     I  shall  entirely  agree  to  whatever  may  be  for  Coomar  Rot 

your  advantage.     You  will  try  and  get  this  matter  executed  as 

soon  as  possible."     The  other  letters  on  this  subject  were  letters 

of  4th  and  11th  Apirl  1870,  in   which  the  plaintiff  gave   the 

defendants  notice  that  he  still  claimed  the  ijara  ;  and  a  letter  from 

the  defendants  of  11th  April  1870  in  which  they  said: — "  You 

have  not  rendered  an  account  within  the  term  showing  receipts 

and  disbursements,  nor  up  to  this  date  have  you  taken  steps  to 

secure  the  ijara.     Moreover,  your  manager   Mohesh  Chunder 

Biswas  has  declared  his  unwillingness  to  take  the  ijara  in  your 

behalf.     This  is  also  the  tenor  of  your  letters.     Nevertheless, 

we  inform   you  that  if,  within  fifteen  days,  you  can  render  an 

account  and  prove  the  amount  due  to  you,  we  are  still  willing 

to  grant  you  the  ijara,^ 

The  Subordinate  Judge  found  that  the  ihrar  and  the  receipt 
filed  by  plaintiff  were  genuine  and  duly  signed  by  the  parties; 
that  the  defendant  Mahmood  was  duly  authorized  to  sign 
for  his  father  Asaddooddeen  and  his  wife  Azeezoonnissa, 
but  that  he  was  not  so  authorized  with  respect  to  Fatima 
Banco,  and  that  she  consequently  was  not  liable  on  the 
ikrar.  He  also  found  that  there  was  n.o  evidence  of  such  an 
ikrar  as  that  alleged  to  have  been  executed  on  2nd  Chaitra ; 
that  the  money  was  duly  advanced  by  the  plaintiff,  conse- 
quently the  defendants  having  failed  to  perform  their  agree- 
ment were  liable  on  the  ikrar.  From  this  decision  the  defend- 
ants appealed  to  the  High  Court. 

The   Advocate-General,  offg.  (Mr.    Paul)  (Baboos   Annoda 
^  Per  sad  Barter jee,   Chunder   Madhub    Ghose,   Kalimohun  Doss, 
and  Romesh  Chunder  Mitter  with  him)  for  the  appellants. 

Mr.  Woodroffe  (Baboos  Srinath  Doss,  Doorga  Mohun  Doss, 
and  Mohini  Mohun  Roy,  with  him)  for  the  respondent. 

The  arguments  sufficiently  appear  in  the  judgments.  The 
following  cases  were  cited  : —  ^ 

For  the  appellants — Ram  Lai  Mookerjee  v.   Haran   Chandra 

59 
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ia74        Dhar  (1),     Khusalchand    Lalchand    v.    Ibrahim    Fakir   (2), 
Omda        Ramkrishnabhat  v.     Vithoba  (3),    Vinayak    Sadaskiv    Voze  v. 
V*  Raghi  (4),  Bichook  Natk  Panday  v.  /lam  Lochun  Singh  (S)^  and 

CooMAiiRoT  jB(?/^y  Dobey  v.  Sideswar  Rao  Baboo  Roy  Kur  (6). 

For   the  respondent — Sainter  v.    Ferguson  (7),   Dimeck  v. 
Corlett  (8),  Brojokishore  Roy  t.    Madhub   Penad  Misser  (9), 

(1)  3  B.  L.  R.,  O.  C,  130.  rate  of  interest  stipulated  for  in  tlie 

(2)  3  Bom.  H.  G.  Rep.,  A.  G.,  23.  bond  could  not  be  enforced  as  bong 

(3)  Id.,  25,  contrary  to  Hindu  law,  and  as  bong 

(4)  4  Bom.  H.  C.  Rep.,  A.  C.,  202.  in  .the    nature    of  a   penalty.    Tie 

(5)  11  B.  L.  R.,  135.  Munsif  gave  the  plaintiff  a  decree  for 

(6)  4  B.  L.  R.,  App.,  92.  ^ij^  prineipal    sum   with   interest  at 

(7)  7  C.  B.,  716 ;  see  p.  727.  g  per  cent,  from  the  date  of  tiie  boni 

(8)  12  Moore's  P.  C.,  199;  see  p.  229.  q^    ^pp^^    ^^   j^^g^    ^^^   ^ 

(9)  Be/ore  Mr.  Justice  L.  S.  Jack'     decree  by  giving  the  principal  sam 
son  and  Mr.  Justice  Mitter.  ^^^  interest  at  2  per  cent,  per  men- 

The  4M  January  1872.  sem  for  five  months  from  the  date  of 

-.  ^,^«-,««^««  «^«.r  /TV  X        the  bond,  and  afterwards   at  ^  per 

BROJOKISHORE   ROY  (Dbf»dakt)  p.  ^    ^     ' ,       .    ^..   *.  r  *u     -«^ 

MADHUB  PERSAD         MISSER    ««»*•   *«  *^«   institution  of  the  suit. 

(Plaihtiff).*  The   defendant  preferred    a    speciil 

appeal  from  this  decision  to  the  Hiji^b 
InUresi,  Rate  of  ^Penalty—  Contract.    ^^^^  generally  on  the  same  ground  at 

This  suit  was  brought  to  recover  that  taken  by  him  in  the  lower  Courty 

the  sum    of  Rs.  fiOO,    and    interest  wr.,  that  the  rate  of  interest  wis  one 

Rs.  354,  due  on  a  bond,  by  which  it  which  was  of  the  nature  of  a  penalty 

was  stipulated  that  interest  was  to  be  and  could  not  be  enforced, 
paid  at  the  rate  of  2  per  cent,  per        ^^^^  ^^^^  j^^  ^^  ^^^  ^ 

mensem,  but  that  if  the  principal  sum  --j-j-ii--j* 
was    not    paid    within    ^lt^    months, 

interest  was  to  be  paid  thereon  at  the        Baboo    Kaski  Kant  Sen    for    the 

rate  of  6  per  cent,  per  mensem  from  respondent. 

the  date  of  the  bond  until  the  date        ^j^^  judgment  of  the  Court  was 

of  realization.    The  bond  in  question  ^jgUygpe^i  y^j 
was  executed   by   the  defendant  in 

favor  of  the  plaintiff  as  security  for        Jackson,  J.— It  appears  to  me  thai 

a  loan  made  to  him  by  the  plaintiff,  the  defendant  has  no  ground  of  special 

in  order  to  protect  certain  property  appeal  in  this  case.    We  are  bound 

belonging  to  the  defendant  from  sale  to  give  effect  to  the  contract  entered 

for  arrears  of  Government  revenue,  into  between  the  parties,  and  as  the 

The  defendant  admitted  the  execu-  parties  distinctly  stipulated  that  in  tiie 

tion  of  the  bond,  and  the  receipt  of  event  of  a  failure  to  repay  the  wnount 

the  loan,  but  jfleaded  that  the  higher  advanced  with  interest  at  a  certain  rate 

♦  Special  Appeal,  No.  887,  against  the  decree  of  the  Judge  of  ZiUa  Tippcrah,  dated  the 
20th  April  1871,  modifying  a  decree  of  the  Additional  Munsif  of  that  district,  dated  tht 
18th  July  1870. 
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In  re  Nobo   Coomar  Bose  (1),  and   Aurulu  Mastry  v.  Wakuthu        i874 
Chinnayan  (2),  Khak^ 

V, 

on  a  particdar  d&7  the  lender  was  to  the  opposite  party  tofihow  cause  why  the   ^q^^r^^ 

be  entitled  to  interest  at  a  difierent  order  of  the  Small  Cause  Court  on  the  Chowdhry. 

rate,  we  are  not  authorized  to  say  as  question  of  interest  should  not  be  set 

a  matter  of  law  that  such  stipulation  aside:  a  pleader  appeared  for  the  oppo- 

is  to  be  regarded  as  a  penalty.    We  are  site  party  to  show   cause,  and  both 

referred  to.  BoUy  Dohey  ▼.  Sideswar  parties  have  been  heard  through  their 

Rao  Baboo  Roy  Kur  (a)  in  which  the  pleaders.     It   appears  that  the  peti- 

particularfactsof  the  case  had  induced  tioner  sued  the  opposite  party  in  the 

the  Court  to  deal  with  such  stipulation  Small  Cause  Court  of  Goalundo  on  a 

in  that  way,  and  to  treat  it  as  in  the  kkmt.    The  principal  claimed  was  Rs«  99, 

nature  of  a  penalty;  and,  looking  to  the  interest  Rs.    81-4;   total,  Rs.  180-4. 

conduct  of  the  parties,  and  having  the  Paid  off  Rs^    118-11-6 ;  balance  due 

matter  before  it  in  regular  appeal,  the  Rs.  61-8-6;  relinquished  Rs.    1-8-6, 

Court  intimated  an  opinion  that    an  due  Rs.  60.    Execution  of  the  khut 

equitable  decision  had  been  come  to  was  admitted :  and  the  defendants  not 

by  the  Subordinate  Judge,  and  that  it  being  able  to  prove  the  plea  set  up 

would  not  interfere.    But  in  this  case  by  them,  namely,  that  they  paid  more 

we  cannot  say,  as  a  matter  of  law,  that  than  the  plaintiff  gav«  them  credit  for, 

the  Court  below  is  wrong  in  allowing  the  Small  Cause  Court  Judge  decreed 

interest  at  the  rate  stipulated  by  the  the  case,  awarding  interest  up  to  due 

parties  in  their  contract  date  at  the  rate  of  2  per   cent,  per 

The  special  appeal  is  dismissed  with  mensem,  and  afterwards,  up  to  date  of 

costs.  realization,  at  the  rate  of  1  per  cent. 

(1)  Be/ore  Mr,  Justice  Kemp  and  V^^    mensem.     The    petitioner  then 

Mr.  Justice  E.  Jackson.  c*™^  up  to  this  Court  on  the  ground 

that  the  Small  Cause  Court  Judge  was 

The  27 ih  March  1872.  ^^^^^  j^  awarding  interest  at  the  rate 

l^  THE  KATTBR  OF    THK  PETITION  OF  ^^  ^   P^  ^^nt.  from  duc  date,  inas- 

KOBO  COOMAR  BOSE.  much  as  he  had  no  discretion  to  allow 

-^       .n^>*n      >j       Tkj  interest  at  a  rate  below  that  stipulated 

Interest  Rale  of— PenaUy-^Bond.  .    ^,    ,      ,                                *^ 

in  the  bond. 

Baboos    Crrija    Sunkur  Mojoomdar  On  referring  to  the  bond,  we  find 

and  Issen  Chunder  Chuckerbutty  for  that  the  terms  of  it  are  very  clear. 

the  petitioner.  Rs.  99  was  the  sum  borrowed,  and  it  is 

stipulated  that  the  interest  to  be  paid 

Baboo  Bungshi  Dhur  Sen  contra.  ^^^^^^^    j^  ^  p^^  ^^„^    p^^  mensem. 

The  judgment  of  the  Court    was  and  thatthisrateofinterest  will  be  paid, 

delivered  by  "  'Wf?  ^t^t  ^t«ttC?r?  ^Tft* 

Kemp,  J. — On  the  21st  of  February 

last,  the  petitioner  obtained  a  rule  on  (2)  2  Mad.  H.  C.  Rep.,  205. 

*  Petition  against  the  decree  of  the  Jadge  of  Small  Cause  Coart,  Goalundo,  dated  15th 
January  1872. 

(a)  4  B.  L.  Ky  App.,  92. 
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1874  BiRCH^  J.  (after  stating  the  facts  and  commenting  on  the 

Omda  evidence  at  some  lengthy  continued). — Having  arrived  at  the 
V.  conclusion  that  the  ikrar  is  genuine^  I  have  now  to  consider 
CooMAR  Rot  whicb  01  its  provisiouB  ought^  under  the  circumstences  which 
have  now  arisen^  to  be  enforced.  Probably^  neither  partj  con- 
templated the  present  state  of  things.  I  cannot  find  that  the 
plaintiff  ever  actually  refused  the  ijara  in  so  many  words,  but 
I  treat  his  assent  to  its  being  granted  to  Mahomed  Mirza  as 
tantamount  to  a  refusal,  and  carrying  the  same  consequences. 
I  treat  Mahmood*s  offer  of  it  as  made  merely  to  get  up  a  piece 
of  evidence.  The  plaintiff  assented  to  the  '^  arrangement  pro- 
posed," and  what  that  arrangement  must  have  been  I  have 
already  pointed  out.  The  defendants  have  failed  to  execute,  or 
rather  have  been  prevented  from  giving,  an  ijara  lease  in  favor 
of  the  plaintiff.  They  agreed  upon  such  failure  to  repay  the 
amount  borrowed  with  interest  at  6^  per  cent  per  mensem 
(75  per  cent  per  annum).  The  lower  Court  has  given  a  decree 
for  interest  at  that  rate,  and  the  question  now  to  be  determiaed 
is,  whether  that  portion  of  the  decree  can  be  supported. 

It  was  contended  on  behalf  of  the  appellant  that  we  ought 
to  be  guided  by  the  Contract  Act  (IX  of  1872),  ss.  73,  74,  and 
75,  in  deciding  this  case.  Now  the  contract  we  are  dealing  with 
was  executed  on  the  6th  April  1869.  The  Indian  Contract  Act 
became  law  on  the  Ist  September  1872.  I  consider  that  l^at 
law  can  have  no  retrospective  effect 

The  principle  of  the  civil  law  {omnia  constituta  non  preteritis 
calumniam  faciunt  sed  futuris  regulam  imponunt)  as  to  new 
laws  not  having  retrospective  force  has  been  transferred  into  the 
chief  modern  codes.  The  Code  Civil,  Art  2,  runs  thus : — "  La 
hi  ne  dispose  que  pour  Vaveniry  elk  rCa  point  d^effet  retroactif.^ 

^^  "— thati  8  to  8»y,  up  to  date  of   nuitter,  and  he  was  boand  to  award 

payment  of  the  whole  som  borrowed.  "**'*'*  »*  **'"'«  f  ^  per  cent.  p« 

mi       1.  •      ^.       i.       .1.1  .  mensem  up  to  date  of  realization.    Ihis 

Ihere  being,  therefore,  this  clear  sdpu-  ,    ..  ^  xu     i?       v  a^ 

°  ,  ^  decision  must  therefore  be  amended 

altion  m  the  bond  that  the  judgment-  accordingly,  and  interest  at  the  rate 

debtor  was  liable  for  interest  at  the  rate  of  2  per  cent,  per  mensem    wiU   be 

of  two  per  cent,  per  mensem,  under  s.  2  awarded  up  to  date  of  payment    The 

of  the  Usury  Law,  the  Small  Cause  petitioner  will  recover  his  costs  of  this 

Court  Judge  had  no  discretion  in  the  application. 
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The  Prussian  Code  enacts : — "  New  laws  cannot  be  applied  to  i874 

acts  and  events  that  have  previously  occurred."    The  Austrian  Omda 

Code  provides : — "  Laws  have  no  retrospective  effect;  they  have^  »■ 

therefore,  no  influence  on  previous  acts  or  acquired  rights."  CoomarRot 

•        1      1         -m         i>    1  n     T-,         •  •-  *         >,N  1    mi        -mM  ChOWDHBY. 

And  the  JBinglish  cases  of  Hughes  v.  Lumley  (I)  and  The  Mayor 
of  Berwick  v.  Oswald  (2)  seem  to  me  to  support  the  view  that  an 
Act  regulates  the  future  and  not  the  past,  unless  it  appears  from 
the  Act  itself  that  the  intention  of  the  Legislature  was  otherwise. 

It  was  also  pressed  upon  us  that  the  contract  was  invalid  under 
the  Hindu  law,  and  we  were  referred  to  a  case  of  Ram  Lai  Moo* 
kerjee  v.  Haran  Chandra  Dhar  (3),  and  to  cases  of  Khusalchand 
Lalchand  v.  Ibrahim  JPakir  (4),  Ramkrishnabhat  y.  Vithoba  (5), 
and  Vinayak  Sadashiv  Voze  v.  Raghi  (6).  It  is  unnecessary  to 
consider  the  Bengal  case  upon  which  so  much  stress  has  been  laid^ 
inasmuch  as  Courts  not  established  by  Soyal  Charter  have  only 
to  follow  Hindu  and  Mahomedan  law  in  cases  regarding  succession, 
inheritance,  marriage,  caste,  and  all  religious  usages  and  institu- 
tions, see  Begulations  IV  of  1793,  s.  15,  and  VIII  of  1795,  s.  3; 
and  the  decision  quoted  was  passed  on  the  original  side  of  the 
High  Court,  which,  in  matters  of  contract,  was  by  statute  required 
to  determine  questions  arising  between  Mahomedans  and  Gentus 
by  their  laws  and  usages.  That  decision  can  be  no  guide  to  us  in 
dealing  with  a  case  coming  from  a  Court  not  established  by  Boyal 
Charter.  It  seems  to  me  that.  Act  XXVIII  of  1855  notwith- 
standing, it  must  occasionally  be  the  duty  of  a  Civil  Court  in  India 
to  decline  to  give  effect  to  agreements  under  which  an  undue 
advantage  is  exacted  from  persons  under  grievous  necessity,  and 
under  circumstances  from  which  it  may  be  inferred  that  they 
did  not  fully  comprehend  the  extent  of  the  obligations  they  were 
incurring.  Landholders  in  the  interior  of  the  country  are,  under 
our  strict  revenue  system,  often  at  the  mercy  of  grasping  money- 
lenders, whose  ultimate  object  is  to'  obtain  their  estates ;  and  the 
landholder  is  too  often  deprived  of  all  legal  advice,  and  not  only 
ignorant  of  law,  but  of  all  business  matters. 

Inadequacy  of  consideration,  urgent    need  of  money,  and 

(1)  4  E.  &  B.,  358.  (4)  3  Bom.  H.  C.  Bep.,  A.  C,  23. 

(2)  3  E.  &  B.,  653 ;  see  p.  678.  (5)  Id.,  25. 

(3)  3  B.  L.  R.,  O.  C,  130.  (6)  8  Bom.  H.  0.  Rep.,  A.  C,  202. 
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1874        ignorance  are  ingredients  which  most  have  some  weight  upon 

Omda       h  Court  of  Equity  in  considering  whether  it  will  enforce  an 

V.         agreement ;  and  all  these  in&^redients  are  to  be  found  in  this  case. 

GooMAK  Rot  For  an  advance  of  Ks.  2O4OOO9  the  defendants  were  to  assign  to 

Ohoivdh  kt 

the  plaintiff  for  ten  years  ten-a;ixteenthB  of  the  profits  of  a  property 
yielding  an  income  of  about  Rs«  2^800  a  year  on  their  share. 
Only  the  remaining  six-sixteenths  was  to  be  allowed  *to  the 
defendants  for  maintenance.  Of  the  inadequacy  and  unfairness 
of  this  arrangement^  there  can  be  no  doubt,  and  the  transaction 
marks  over-reaching  on  one  side^  and  extreme  ignorance  on 
the  other. 

I  treat  the  case  as  a  mere  question  of  interpretation  of  a 
contract  of  a  very  peculiar  nature,  in  which  it  is  useless  to  look 
for  authority  to  any  other  system  of  law,  but  in  which  we  must 
be  guided  by  the  provisions  of  s.  21,  Regulation  III  of  1793, 
now  incorporated  in  Act  VI  of  1871  (1),  to  which  we,  in  the 
exercise  of  our  appellate  jurisdiction,  are  bound  to  conform. 

There  are  three  stipulations  in  the  ikrar :  one  which  we  need 
not  now  consider  is  that  no  interest  shall  be  paid  if  the  debt'  is 
liquidated  within  six  months  of  the  plaintiffs  refusal  to  take  the 
ijara ;  the  second  is  the  interest  for  delay  in  payment,  calculated 
at  18  per  cent.,  upon  any  balance  remaining  due  after  the  term 
of  the  ijara  shall  have  expired ;  the  third  is  the  stipulation  for 
75  per  cent  per  annum,  if  the  defendants  fail  to  give  the 
plaintiff  the  lease. 

What  the  plaintiff  contemplated  was  permanent  possession  of 
the  defendants'  share  of  the  estate ;  first  temporary  possession 
under  an  t/ara,  the  conditions  of  which  are  very  hard  upon  the 
defendants,  and  then  permanent  under  a  patni.  About  the  middle 
of  1276  (1869-70),  he  began  to  realize  that  the  defendants  could 
not  get  their  shares  into  their  own  hands, — a  necessary  preliminary 
to  their  granting  an  ijara.  And  in  Magh  1276  (February  1870), 
the  plaintiff  by  his  letter  approving  of  the  compromise  between  the 
defendants  and  Mahomed  Mirza,  whom  he  had  previously  been 
assisting  them  to  oppose,  virtually  put  an  end  to  the  penultimate 
condition  in  the  ikrar,  and  waived  his  claim  to  the  ijara  and  to 

• 

(I)  See  s.  24. 


\ 
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the  exorbitant  interest^  which  was  to  be  the  consequence  of  the        1874 
defendants'  failure  to  grant  the  ijara.  Omda 

The  debtors  were  in  the  latter  part  of  1276  (April  1870),  it     ^"^.''"'' 
seems  to  me,  in  the  condition  of  persons  who  being  parties  to  a  coo^AR^tor 
contract  had,  by  the  pressure  brought  upon  them  by  an  adverse  ^"^^'^***^- 
co-sharer,  been  incapacitated  from  fulfilling  their  contract  to  grant 
the  lease*.  This  alone  would  be  a  ground  for  rescinding  this  portion 
of  the  contract.    And  when,  in  addition  to  this,  I  find  the  plaintiff 
assenting  to  an  arrangeqeient  which  of  necessity  dissolved  the 
contract  to  grant  the  lease,  I  cannot  consider  it  in  accordance 
with  equity  or  good  conscience  to  say  that,  though  he  acquiesced 
in  an   arrangement   which  dissolved  the   first  clause    of   the 
sentence  regarding  the  lease,  he  could  yet  retain  and  sue  upon 
the  latter  clause  of  the  sentence  which  made  75  per  cent, 
interest  the  penalty  for  not  granting  the  lease.     The  language 
in  which  the  agreement  is  drawn  up  has  no  equivalent  for 
^'  liquidated  damages"  or  ^'  penalty,"  and  the  contracting  parties 
or  their  advisers  may  be  fairly  assumed  to  know  nothing  of 
these  technical  terms.     They  use  the  word   sud^  or    interest. 
I  think  it  important,  in   interpreting    this    deed,  to  bear  in 
mind  that  it  was  drawn  up  in  the  interior,  where  legal  advice,  in 
the  proper  sense  of  the  words,  is  not  to  be  obtained ;  and  I  cannot 
divest  my  mind  of  the  impression,  founded  on  some  experience 
of  the  stolid  ignorance  of,  or  indifference  to,  business  matters 
amongst  the  uneducated  landholders,  that  the  defendants  did  not 
really  understand  to  what  extent  they  were  placing  themselves 
and  their  property  in  the  hands  of  the  plaintiff.     And  if  I  did  not 
treat,  as  I  do,  the  plaintiff's  letter  of  the  22nd  Magh  (3rd  February) 
as  an  assent  to  the  dissolution  of  that  part  of  the  contract  which 
relates  to  the  ijara,  and  the  interest  consequent  on  a  refusal  to 
grant  it,  I  should  still  hold  that  the  repeal  of  the  usury  laws  would 
not  prevent  Courts,  constituted  as  our  Courts  in  this  country  are, 
from  setting  aside  an  unconscionable  agreement  made  with  a  neces-  « 

sitous  man,  on  the  ground  of  inequality,  as  being  an  unreasonable 
advantage  taken  of  his  necessitous  situation,  and  as  being  oppres- 
sive and  unjust  (Colebrooke  on  Obligations,  p.  57).     It  has  been  j 
said  by  the  Lords  of  the  Privy  Council  that  the  Courts  of  (his 
country  exercise  a  wider  jurisdiction  than  the  Courts  of  Equity  I 
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1874       in  England ;  and  I  find  the  following  remark  as  to  the  powers  of 
Omda       the  Court  of  Chancery  in  the  judgment  in  the  case  of  Barrett  ▼. 
«.  Hartley  (1) : — ^'But  it  is  an  obseryation  of  some  importance  now 

CooMAK  Ror  that  the  usury  laws  are  repealed^  thai  one  effect  of  such  repeal 
was  to  bring  into  operation,  to  a  greater  extent  than  formerly, 
another  branch  of  the  jurisdiction  of  this  Court  which  existed 
long  before  them — I  mean,  that  principle  of  the  Court  which 
prevented  any  oppressive  bargain,  or  any  advantage  exacted  from 
a  man  under  grievous  necessity  and  want  of  money,  from  pre- 
vailing against  him.  Whoever  has  attendf d  to  the  subject  must 
have  seen  that  the  moment  the  usury  laws  were  repealed,  and  the 
lender  of  money,  became  entitled  to  exact  anything  he  pleased 
in  the  name  of  interest,  from  that  moment  that  jurisdiction  of 
the  Court  which  prevailed  independently  of  the  usury  laws  was 
likely  to  be  called  into  active  operation."  The  Bombay  Court 
has  held  that  Act  XXVIII  of  1855  does  not  prevent  a  Civil 
Court  in  India  from  examining  into  the  character  of  agreements 
and  from  declining  to  enforce  such  agreements,  unless  they  are 
shown  to  be  fair  and  reasonable — Vinayak  Sadashiv  Voze  v. 
Raghi  (2)  an4  Kedari  v.  Atmaratnbhat  (3) ;  and  in  the  Circular 
of  the  Punjab  Chief  Court,  recently  circulated  by  this  Court  te 
all  judicial  officers  by  Circular  No.  8,  30th  April  1873,  para.  14, 
it  is  said : — ^^  The  Courts  may  consider  whether  or  not  the  con- 
tract was  a  prudent  one,  •  .  •  •  with  a  view  to  determine 
ing  whether  extreme  imprudence,  from  which,  along  with  other 
circumstances,  the  existence  of  undue  influence  might  be  inferred, 
has  or  has  not  been  manifested"  (4).  And  in  para.  10,  the 
language  conveys  the  spirit  of  V.-C.  Stuart's  remarks  above 
quoted.  It  runs  thus: — "The  repeal  of  the  usury  laws  by 
Act  XXVIII  of  1855  •  .  •  has  left  untouched  the 
doctrines  of  equity,  both  as  to  the  protection  of  debtors  who 
for  any  real  reason  are  not  fully  competent  to  protect  them- 
selves, and  as  to  the  power  of  Courts  to  relieve  against  what 
are  called  unconscionable  bargains  with  such  persons;"  and 
in  para.  11 : — '^  No  strict  rule  defines  or  can  define  where  com- 
parative incapacity  ceases,  and  where  extreme  ignorance  and 

(1)  L.  R.,  2  Eq.,  789 ;  at  p.  795.  (3)  3  Bom.  H.  C.  Rep.,  A.  C,  11. 

(2)  4  Bom.  H.  C.  Rep.,  A.  C,  202.       (4)  11  B.  L.  R.,  H.  C.  Rules,  19. 
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« 

helplessness  call  for  the'  protection  of  the  equitable  rules  pre-        iS74 
scribed  by. law"  (1).  Omda 

•^  ^  Khanum 

The  defendants  never  got  possession  of  their  share^  and  never  »• 

were  m  the  position  contemplated  m  the  ikrar^  and,  under  the  coomar  Roy 
circumstances,  I  think  that  a  Court  of  Equity  should  not  compel 
the  defendants  to  pay  for  the  use  of  Rs.  20,000  for  14  months 
and  19  days  the  e^m  of  Rs.  17,855-8-8  as  interest,  which  is  what 
the  plaintiff's  claim  amouHts  to  up  to  date  of  decree,  if  interest  is 
calculated  at  6^  per  cent,  per  mensem,  or  75  per  cent,  per  annum, 
and  for  which  the  Subordinate  Judge  has  given  him  a  decree. 
The  compensation  that  such  a  Court  will  give  for  breach  of  con- 
tract under  such  circumstances,  and  the  test  of  the  relief  it  will 
afford  is,  I  apprehend,  the  damage  really  incurred  by  the  money- 
lender. Now  this  ikrar  and  the  other  bonds  show  that  18  per 
cent  was  the  interest  the  plaintiff  was  content  to  receive  in  the 
usual  course  of -his  business  in  making  advances  on  personal 
security.  And,  in  my  opinion,  if  he  receives  the  full  amount  of 
R^.  20,000,  with  interest  thereon  at  1-8  per  cent,  per  mensem  from 
the  date  of  the  loan  to  the  date  of  the  decree,  he  will  receive  all 
that  he  can  justly  claim.  From  that  date  up  to  realization 
interest  to  run  upon  the  amount  decreed  at  6  per  cent. 

It  is  with  some  diffidence  that  I  dissent  from  my  learned 
colleague,  but  I  cannot  hold  that  Act  XXVIII  of  1855  debars  me 
from  applying  to  the  case  under  consideration  the  rule  of  equity 
and  good  conscience,  or  that  I  am  compelled  by  that  enactment 
to  support,  or  carry  into  execution,  so  oppressive  and  inequitable 
an  instrument  as  this  ikrar. 

Markbt,  J. — Upon  the  general  facts  of  the  case,  I  agree 
with  the  conclusions  come  to  by  Birch,  J. ;  and  as  these 
are  substantially  the  same  conclusions  as  were  arrived  at  by  the 
Subordinate  Judge,  in  whose  opinion  I  place  great  confidence, 
I  do  not  consider  it  necessary  to  state  my  reasons  separately. 
I  have  no  doubt  whatever  that  the  plaintiff^s  case  is  substan- 
tially a  true  one ;  that  the  money  was  advanced,  and  the  receipt 
given  after  going  through  the  accounts ;  which  receipt  was,  I 
think,  under  the  circumstances,  a  sufficient  acknowledgment,  as 

(1)  11  B.  L.  B.,  H.  C.  Rules,  18. 

60 
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ig74       against  all  the  members  of  the  familj,  that  the  money  had  been 

Omda       advanced  properly,  and  that  they  were  liable  for  it     I  have  no 

V.  doubt,  also,  that  the  document  before  us  is  the  genuine  ikrar ;  I 

Ck>oMAKRoT  do  not  think  the  plamtiff  was  ever  m  possession  of  any  portion 

of  the  income  of  the  estate,  and  I  consider  it  established  that 

Thakoor  Doss  Bhuttacharjee  was  the  defendants'  servant,  and 

acted  under  their  orders*     As  to  the  exact  position   of  the 

parties  at  the  commencement  of  the  year  1870,  I  do  not  take 

quite  the  same  view  as  my  colleague  Birch,  J.,  and  upon  this 

I  shall  observe  presently. 

In  order  to  ascertain  the  rights  of  the  parties  in  this  case  upon 
the  facts  found,  it  is  necessary  first  to  consider  the  construction 
of  the  ikrar.  It  seems  to  me  that  that  document  contemplates 
three  contingencies :  first,  that  the  plaintiff  should  get  into  posses- 
sion of  the  property  under  the  t/ara,  in  which  case  proTision  is 
made  that  the  advances  should  be  repaid  with  interest  at  not 
less  than  1-^  per  cent  per  mensem  ;  second,  that  the  parties  who 
agreed  to  do  so  should  fail  to  execute  the  ijara,  or  lease,  on  the 
13th  April  1870,  or  before,  according  to  their  engagement,  in 
which  case  the  advances  were  to  be  repaid  with  interest  at  tl^ 
rate  of  one  anna  in  the  rupee,  or  6-4  per  cent  per  mensem ;  third, 
that  the  plaintiff  should  refuse  to  accept  the  ijara,  in  which  case 
the  advances  were  to  be  repaid  without  interest  within  six 
months  of  the  date  of  the  refusal.  Now  the  events  which  have 
happened,  to  which  we  have  to  apply  these  alternative  stipula- 
tions, are  these.  The  defendants,  or  those  whom  they  represent, 
as  appears  by  the  evidence,  had,  after  the  ikrar  was  executed, 
•  negotiated  with  another  person,  Mahomed  Mirza,  with  whom 

they  were  contending  for  the  possession  of  this  property  for  the 
grant  to  him  of  an  ijara  of  their  share.  This  was  known  to  the 
plaintiff^s  agent  Mohesh  Chunder  Biswas,  and  was  not  disapproved 
by  him,  and  he  at  one  time  appears  to  have  favored  this  project; 
but  there  is  no  evidence  that  it  was  expressly  consented  to  by 
the  plaintiff  prior  to  the  letter  of  the  3rd  February  1870,  though 
it  may  be  fairly  presumed  that  Mohesh  Chunder  Biswas  was 
acting  with  the  plaintiff^s  sanction.  Now  it  appears  to  be  con- 
tended— for  on  this,  as  on  many  other  points,  the  defendants'  case 
was  not  put  at  all  clearly — that  the  plaintiff,  by  acquiescing  in 
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this  grant  of  the  ijara  to  another^  has  waived  his  rights  under  the  i874 

second  alternative.    As  to  the  assertion  that  the  plaintiff  refused  ^^^^ 

to  take  the  ijara  which  the  defendants  were  ready  to  s^rant.  I  do  not  „    ^• 

think  that  there  is  a  shadow  of  foundation  for  it.    It  was  a  mere  Coomak  Koy 

CUOWDUBY, 

pretence  on  the  part  of  Syud  Mahmood  to  write  the  letter  of  the 
11th  April  1870,  offering  the  ijara  ;  and  I  agree  with  the  Subor- 
dinate Judge  and  with  Birch,  J.,  that  this  offer  was  not 
bon&fide  made.     But  even  if  it  had  been  so,  still,  as  the   Subor-  » 

dinate  Judge  points  out^t  contains  conditions  with  which  the 
plaintiff  was  not  bou|rf^o  comply. 

Nor  do  I  think' the  plaintiff  has  waived  his  right  to  insist  upon  ' 
the  second  alternative  of  the  ikrar.     Although  the  negotiations 
ivith  Mobamea  Mirza  were  not  commenced  with  the  sanction  of 
the  plaintiff,  and  not  always  approved  by  his  agent  Mohesh,  still, 
if  the  conduct  of  the  defendants  had  been  straightforward  and 
fair  towards  the  plaintiff,  and  if  the  matter  had  rested  where  it 
did  on  February  1870,  it  might,  I  think,  in  that  case  have  been 
contended  with  some  force   that  the   plaintiff  ought  to  have 
intimated,  when  he  wrote  the  letter  of  the  3rd  February  1870, 
that  he  intended  to  rely  on  his  right  to  the  higher  rate  of 
interest,  if  the  ijara  were  granted  to  Mahomed  Mirza.     I  think 
it  quite  possible  that  the  plaintiff  did  not  intend  at  that  time  to 
press  his  claims  to  the  ijara^  and  that  he  was  willing  then  to 
come  to  a  fair  settlement.     But  between  the  3rd  February  1870 
and  the  4th  April  1870,  it  is  quite  clear  that  something  had 
occurred,  which  satisfied  the  plaintiff  that  he  could  not  rely  upon 
the  defendants.     This  is  alluded  to  in  the  letter  of  Mohesh 
Chunder  Biswas  of  the  3rd  June,  and  no  doubt  led  to  the  plaint- 
iff's withdrawing  his  assent  to  the  proposed  arrangement,  and 
giving  notice  to  the  defendants  that  he  claimed  the  ijara  by  the 
several  letters  of  the  4th  and  1 1th  of  April.    These  letters  were  no 
doubt  written  to  protect  the  plaintiff's  interests,  but  I  see  no 
res^son  to  suppose  that  they  were  otherwise  than  honestly  written. 
The  ijara  was  the  plaintiff's  only  security ;  and  though  he  might 
not  be  anxious  to  press  his  claim  for  it,  he  would  naturally  be 
anxious  that  it  should  not  go  out  of  his  hands,  unless  his  debt 
was  in  some  way  provided  for.     This  claim  on  the  part  of  the 
plaintiff,  the  defendants  met  by  writing  the  letter  of  the  1 1th 
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187^        April.     This  letter  is  very  peculiarly  worded,  and  I  feel  it 
i^Inum     ex^i*c^^^7  difficult  to  put  any  certain  oraatruotion  upon  it*    It 
„    '•  states  that  the  plaintiff  had  entire  charge  and  control  of  the 

CooMAR  Rot  property,  which  has  been  found  to  be  false.  It  atatea  that  the 
plaintiff  was  under  an  obligation  to  render  accounts,  when  the 
accounts  had  already  been  settled.  It  states  that  the  plaintiff 
had  expressed  his  unwillingness  to  take  the  ijara,  when  the  fact  *  ^ 
was  that  the  plaintiff  had  never  done  so,  but  had  only  declared 
his  willingness  to  assent  to  any  arrangement  that  might  be  to  the 
defendants'  advantage.  It  does  not  inform  the  plaintiff  whether 
or  no  the  defendants  had  broken  off,  at  that  time,  their  negotia- 
tion with  Mahomed  Mirza ;  and,  in  fact,  I  do  not  believe  that  they 
had  done  so ;  and  it  states  that  the  defendants  were  ready  under 
certain  conditions  to  grant  the  ijara,  which  I  do  not  think  they 
ever  intended  to  do.  But  whatever  difficulty  there  may  be  in 
putting  a  construction  upon  such  a  document,  this,  at  least,  is 
clear,  that  the  letter  nowhere  alludes  to  any  waiver  of  the  rights 
of  the  parties  under  the  ikrar.  It  is  throughout  an  assertion  by 
the  defendants  of  their  intention  to  act  strictly  up  to  the  ikrar^ 
and  it  calls  upon  the  plaintiff  to  do  the  same.  The  defendants 
nevertheless  carried  on  their  negotiations  with  Mahomed  Mirza,  and 
granted  him  the  ijara  a  month  or  six  weeks  afterwards.  There 
was,  undoubtedly,  great  duplicity  at  this  stage  of  the  proceedings 
in  the  conduct  of  the  defendants ;  and  it  is  difficult  to  see  exactly 
what  their  intentions  were,  though  I  am  inclined  to  think  they 
were  -influenced  by  a  desire  to  get  rid  of  the  clause  in  the  ikrar 
as  to  interest  But  however  this  may  be,  I  do  not  see  how,  after 
having  written  the  letter  of  the  11th  April,  the  defendants  can 
now  say  that  there  had  been  a  previous  waiver  by  the  plaintiff 
of  his  rights  under  the  ikrar.  Under  these  circumstances  it 
seems  to  me  that  the  plaintiff  is  fully  entitled  to  say  that  the 
defendants  have  fiEuled  to  grant  the  ijara,  and  that  the  clause 
entitling  him  to  the  higher  rate  of  interest  applies. 

Supposing  that  clause  to  apply,  the  defendants  further  contend, 
first,  that  a  stipulation  for  interest  at  6-4  per  mensem  is  not 
lawful;  secondly,  that,  under  Act  IX  of  1872,  s.  74,  the  plaintiff 
is  entitled  only  to  a  reasonable  compensation  for  any  loss  he  may 
have  incurred ;  thirdly,  that  the  stipulation  for  hi«sher  interest  is 
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by  way  of  penalty  only,  and  not  liquidated  damages;  and  fourthly,        ^^74 
that  the  agreement  was  extortionate  and  oppressive,  and  that  the     ]^q^^^,c 
defendants  ought  to  be  relieved  therefrom.  Brojbndro 

As  to  the  first  of  these  contentions,  as  far  as  I  am  aware,  it  Coomar  rot 

•  .  Chowdhbt, 

has  been  the  uniform  practice  of  the  Court,  ever  since  Act 
XXYIII  of  1855  was  passed,  to  treat  all  restrictions  on  the 
^  rate  of  interest  as  removed ;  and  that  this  is  so,  I  should  also 
infer  from  a  Circular  addressed  by  four  Judges  of  this  Court  to 
the  Mofussil  Courts  on  the  30th  April  last  (1),  in  which,  whilst 
the  duties  of  those  Courts  in  relation  to  contracts  at  high  rates  of 
interest  is  elaborately  discussed,  there  is  no  mention  of  any  legal 
restriction. 

If  we  look  into  the  history  of  the  matter,  it  is  evident 
that,  whatever  legal  restrictions  there  may  have  been  at 
one  time  amongst  either  Hindus  or  Mahomedahs,  they  had 
ceased  to  exist  before  we  began  to  legislate  at  all  upon  the 
subject  It  is  recited  in  the  Regulation  of  the  2l8t  August  . 
1772,  s.  8,  that  ^'  the  rates  of  interest  hitherto  authorized  by 
custom  have  amounted  to  the  most  exorbitant  usury."  And  Mr. 
Harington  considers  that  *^  the  Hindu  legislators  have  expressly 
sanctioned,  and  the  Mussulman  governments  of  India  appear 
to  have  tolerated,  directly  or  indirectly,  the  customary  inter- 
est of  the  country" — 1  Har.  Anal.,  p.  182.  And  the  expla- 
nation of  the  prohibition  of  Menu  in  vol.  i,  pp.  69,  70,  and 
74  of  Jagannath's  Digest,  fully  bear  out  this  opinion  as  re- 
gards the  Hindu  law.  I  know,  indeed,  of  only  one  expression 
of  opinion  in  this  Court  that  these  restrictions  still  exist ;  and 
though,  no  doubt,  that  opinion  is  entitled  to  the  very  greatest 
respect,  it  has  not  been  concurred  in  by  any  other  Judge  of  this 
Court,  and  has  been  expressly  dissented  from  by  Phear,  J. 
^  I  believe  I  shall  be  adopting  the  law,  as  acted  upon  by  tbia 
Court  for  a  great  number  of  years,  by  holding  that  there  is  not 
now  any  legal  restriction  on  the  rate  of  interest,  and  that 
parties  may  legally  adopt  any  rate  which  they  may  think  fit. 

As  to  the  second  point,  I  do  not  think  we  need  concern  ourselves 
with  the  question  whether  Act  IX  of  1872,  s.  74,  applies  to  this 

(1)  11  B.  L.  B.,  H.  C.  Bules,  15. 
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^^^        caise,  because  the  proTidon  referred  to  only  applies  where  **  a 

Khxmuk     ^^™  ^^  named  in  tlie  contract  as  payable  in  case  of  a  breach." 
^     9'  Now  I  do  not  think  that  the  stipulation  which    we  have  to 

Brojkndro  ^         ^  ... 

CooMAK  Rot  consider  is  of  that  nature.  This  stipulation,  in  iny  opinion,  does 
not  provide  for  a  breach  of  the  ikrar,  and  for  money  payable  in 
case  of  that  breach,  but  for  an  alternative  event  which,  however 
brought  about,  would  not  be  a  breach  of  contract,  but  which  would 
put  the  parties  in  a  wholly  different  position ;  and  this  is  what 
they  had  to  provide  for.  If  the  defendants  did  not  give  the 
t/ara,  then  the  plaintiff  would  have  no  security,  and  the  trans- 
action was  to  be  treated  as  an  ordinary  loau  repayable  at  a 
higher  rate  of  interest. 

Still  less  can  I  look  upon  this  as  a  penalty.     I  quite  agree 
with  what  is  said  in  the  case  of  Bichook  Nath  Panday  v.   Ram 
Lochun  Singh  (1),  which  has  been  referred  to,  that  we  most  see 
what  the  real  intention  of  the  parties  was  in  entering  into  the 
contract     That  is  a  universal  rule  in  all  questions,  whidi  arise 
between  tlie  parties  to  a  contract     But  frimd  facie  the  word 
''interest"  imports  not  a  penalty  for  breach  of  contract,  but 
a  return  for  the  use  of   money,  and  a  compensation  to  the 
borrower  for  his  risk  in  lending  the  money ;  and  as  was  said  by 
Lord  Romilly  in  a  case  of  Herbert  v.   Salisbury  and  Yeovil 
Railway   Co.  (2),  ''it  is  not  the  high  rate  of  interest  which 
constitutes  a  penalty."    What  constitutes  a  penalty  is  raising 
tlie  rate  of  interest  after  a  breach.     If  a  man  i^rees  to  take  a 
certain  rate  of  interest  for  his  money,    but  stipulates  for  a 
higher  rate  if  the  contract  is  broken  by  not  paying  the  interest 
punctually,  I  can  well  understand  that  the  higher  rate  of  interest 
is  a  penalty,  and  will  be  reduced  in  all  cases  in  which  a  penalty 
may  be  reduced.     But  I  do  not  think  this  view  can  be  taken  of 
this  contract ;    because,  as  I  have  said,  upon  the  construction 
which  I  put  upon  this  t'Arar,  this  Was  an  alternative  stipulation, 
wiiich  contemplates  that  the  lender  would  have  no  security,  and 
therefore  run  a  much  greater  risk ;  and  the  stipulation  is  not  for 
a  higher  rate  of  interest  in  case  of  a  breach,  but,  in  a  certain 
event,  for  a  loan  with  interest  to  run  at  a  certain  rate. 

(1)  11  B.  L.  B.,  13i<  (2)  L.  B.,  2  £q.,  221 ;  at  p.  224. 
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The  last  ground  was  taken  at  so  late  a  stage  in  the  proceed-       1874 
ingS;  and^  when  taken^  was  so  indefinitely  stated^  that  I  have       Omda 

•  1  1         1       *  1  K.HA2IUM 

very  great  doubt^  indeed,  whether  we  ought  to  enter  upon  it  at         «• 

.  lilt  Brojkjsdro 

all.     It  was  only  said  m  argument  on  the  appeal  that  the  bargain  Coohak  Koy 

was  unconscionable,  oppressive,  extortionate,  and  so  forth.     But 

no  such  allegation  was  made  in  the  written  statements ;  nor  was 

any  such  question  raised  in  the  Court  below,  nor  in  the  grounds 

of  appeal ;  and  I  do  not  think  a  party  to  a  contract  can  get  rid 

of  it  merely  by  such  suggestions  as  these^  made  at  this  stage  of 

the  case  after  all  the  evidence  has  been  closed.     I  think  that,  if 

a  person  desires  to  contend  that  a  contract  which  he  has  signed 

does    not    bind    him,    he    must    state  the    reason  why.     As 

Mr.  WoodrofTe  very  strongly  insisted,  had  such  an  allegation  been 

made  at  the  proper  time,  it  might  have  been  met  by  positive 

■ 

evidence  that  the  defendants  were  fully  aware  of  what  they  were 
doing,  and  that  their  consent  was  a  perfectly  free  and  intelligent 
consent  to  the  terms  of  this  arrangement.  I  think,  to  use  the 
expression  of  the  Circular  above  referred  to,  the  person  denying 
the  contract  musis^ow  circumstances  from  which  it  may  be 
inferred  that  he  has  not  tjc^iin  reality  a  free  agent  in  making 
the  contract  set  up  against  him.  I  fully  concur  with  the  earlier 
observations  in  that  Circular,  that  it  is  not  the  duty  of  the  Court 
to  assist  persons  in  evading  the  consequences  of  engagements 
voluntarily  and  intelligently  contracted.  It  was  clearly,  there- 
fore, the  duty  of  the  defendants  in  this  case  to  state  and  prove 
the  circumstances  connected  with  the  entering  into  of  this  ikrar 
which  affected  their  free  agency ;  and  I  neither  find  in  the  printed 
book,  nor  have  heard  in  the  argument,  any  allusion  to  them 
beyond  the  vague  statement  of  intimidation,  which  is  wholly 
unsupported  by  evidence,  and  which  is  wholly  disbelieved. 
In  fact,  up  to  this  very  moment,  not  one  single  member  of  the 
defendants'  family  has  ventured  to  assert  in  any  definite  manner 
that  he  did  not  understand  the  nature  of  the  arrangement,  and 
that  he  did  not  think,  when  it  was  entered  into,  that  it  would  be 
an  advantageous  one  for  himself.  We  are,  in  fact,  asked  simply 
to  look  at  the  contract,  and  say  whether  any  reasonable  man 
could  assent  to  it.  This  is  a  question  which,  in  most  cases,  I 
should  feel  scarcely  in  a  position  to  attempt  to  answer.     The 


470  BENGAL  LAW  EBPORTS.  [VOL.  XH. 

1874        terms  were  no  doubt  severe^  but  the  risk  was  great ;  and  it  is 
Omda        quite  possible  that  it  may  not  tarn  out  after  all  to  be  a  very 
9.  profitable  transaction.     If   I  felt   at  liberty  to  consider   this 

GooMAR  Rot  question,  I  might  perhaps  be  disposed  to  think  that  there  is  some 
ground  for  presuming  that  the  terms  were  the  best  which  the 
defendants  were  likely  to  get  One  of  the  parties  to  the  ikrar, 
Fatima  Begum,  when  she  authorized  the  execution  of  the  ikrar^ 
was  living  in  her  father's  house ;  and  there  cannot  be  a  doubt 
that  holding  the  important  judicial  oj£ce  he  does,  he  is  thoroughly 
capable  of  estimating  the  prudence  of  such  an  arrangement.  I 
think  it  may  fairly  be  inferred  from  MouWie  Abdool  Liateefs 
evidence,  and  the  terms  of  the  mookhtamama  executed  by 
Fatima  Begum  in  his  house,  which  set  out  in  full  the  terns 
of  the  ikrar,  that  he  was  acquainted  with  the  nature  of  the 
arrangement,  and  that  he  would  not  haye  omitted  to  oppose  it, 
or,  at  least,  to  characterize  it  as  unfair  to  his  daughter  and  the 
other  defendants,  had  he  so  considered  it.  At  any  rate,  this  shows 
that  it  must  not  be  presumed  too  readily  that  the  arrange- 
ment was  oppressive ;  and  had  the  defendants  challenged  the 
ikrar  on  this  ground,  this  witness  would  have  been  certainly 
called  upon  to  explain  the  circumstances  under  which  he  permit- 
ted his  daughter  to  execute  the  mookhtarnama. 

I  fully  concur  in  the  opinion  that  the  Courts  in  this  country 
should  take  great  care  that  they  do  not  enforce  oppressive 
transactions,  to  which  the  parties  have  not  given  a  really  free 
consent.  But  I  am  not  prepared  to  set  aside  a  contract  which, 
as  far  as  I  can  see,  was  deliberately  consented  to,  merely 
because  a  very  heavy  risk  is  provided  for  by  a  very  high  rate 
of  interest  I  do  not  mean  to  say  that  such  transactions 
are  desirable,  or  should  receive  any  favor.  But  I  do  not  think 
they  can,  on  this  ground  alone,  be  set  aside  as  invalid :  that 
would  not  be  the  application  of  any  principle  of  equity,  but  a 
reintroduction,  by  judicial  decision,  of  laws  which  have  been 
expressly  abolished  by  the  Legislature.  In  this  particular  case 
I  feel  the  less  regret  at  being  compelled  to  enforce  such  an 
agreement,  because,  as  it  seems  to  me,  had  the  defendants  them- 
selves acted  straightforwardly,  they  might  have,  escaped  this 
onerous  condition  altogether. 
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The  decree  which  the  Lower  Court  has  given  is,-  as  I  under-  -  i874 
stand  it.  a  decree  against  all  the  defendants,  except  Fatima  S^^*- 
Begum^  jointly  for  Bs.  20^000  with  interest  at  Bs.  6-4  per  cent.  v. 

per  mensem  from  the  date  of  the  respective  advances  to  the  Ck>oMAR  koy 
date  of  the  Lower  Court's  decree,  with  costs  and  interest  upon 
the  total  amount  at  8  annas  per  cent,  per  mensem  from  the 
date  of  the  decree  until  payment ;  the  representatives  of  the 
original  parties  to  the  ikrar  being  only  liable  in  their  represent- 
ative capacity.  I.certainly  do  not  quite  understand  the  grounds 
upon  which  Fatima  Begum  has  been  exempted  from  her  share 
of  the  liability  ;  but  as  both  parties  have  acquiesced  in  that  part 
of  the  Subordinate  Judge's  decision,  it  cannot  now  be  disturbed. 
The  decree  of  the  Subordinate  Judge  ought,  in  my  opinion, 
to  be  affirmed,  except  that,  looking  to  the  very  large  sum 
the  plaintiff  has  already  added  to  the  principal  in  the  way 
of  interest,  I  think  the  interest  on  the  amount  decreed  should 
be  reduced  to  6  per  cent.  In  all  other  respects  the  appeal 
should  be  dismissed  with  costs. 

The  Judges  differing  in  opinion,  the  decision  of  Markby,  J., 
as  the  senior  Judge,  prevailed,  and  from  that  decision  the 
defendants  preferred  an  appeal  on  the  following  grounds: — 

**  That  the  Judge  was  in  error  in  holding  that  the  stipulation 
to  pay  the  higher  rate  of  interest  upon  the  event  of  the  ijara  not 
being  executed  is  not  a  penal  condition,  and  that  as  such  it  may 
be  enforced ; 

'^  That  the  agreement  was  oppressive,  unreasonable,  and  uncon- 
scionable, and  was  forced  upon  your  petitioner  in  consequence  of 
their  pressing  necessities.  Such  an  agreement  ought  not  both 
in  law  and  equity  to  be  enforced ; 

'^  That  the  plaintiff  by  his  conduct  and  actions  put  an  end  to  the 
ikrar,  or,  at  any  rate,  waived  his  right  to  enforce  the  penal 
conditions  of  that  deed,  and  there  was  nothing  on  the  part 
of  your  petitioner  by  way  of  violation  of  the  terms  of  the 
ikrar  ; 

'^  That  the  plaintiff  was  entitled  under  law  and  equity  to  only 
a  reasonable  compensation  for  the  use  that  your  petitioners  are 
said  to  have  made  of  his  money,  and  not  to  the  exorbitant  and 
penal  interest  which  the  Judge  has  allowed." 

61 
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1874  The  Advooate-'General,  offg.  (Mr.  Paul)  (Baboos  Kaliwu>hu* 

Ohda       Dosm  and  Chunder  Madhub  CHiose  with  him)  for  the  appellants. 

Brojutdro       ^f*  Kennedy  (Baboos  Sreenaih   Doss  and    Doorga  Mohun 
&i>BBT7  J'^"  ^itl^  1^™)  for  tl^«  respondent 

The  il(fooca/f-(7en^<i/ contended  that  the  Contract  Act  (IX  of 
1872)  was  retrospective  and  would  govern  this  appeal,  and  in 
support  of  his  contention  he  referred  to  s.  1  of  the  Act 
and  the  case  of  The  Ironsides  (1).  The  Courts  however,  in- 
timated that  thej  were  of  opinion  that  it  was  not  retrospective^ 
and  the  point  was  abandoned. 

The  contract  is  one  which  the  Court  will  set  aside  as 
being  unconscientious  and  oppressive,  or,  at  least,  that  part 
of  it  relating  to  interest  at  75  per  cent.,  and  will  not  allow 
interest  at  more  than  18  per  cent  as  stipulated  in  the  con- 
tract to  be  the  rate  payable  on  any  balance  remaining  due  at 
the  end  of  the  term — Moonshee  Buzloor  Ruheem  v.  Shumsoannista 
Begum  (2)  and  Kedari  v.  Atmarambhat  (3).  Act  XXYIII  of 
1865,  though  it  Repeals  the  usury  laws  and  says  that  the  Court 
is  bound  to  decree  interest  at  the  rate  stipulated  for  by  the  parties, 
does  not  prevent  a  Court  from  setting  aside  the  contract  if  it 
appears  to  be  unfair  and  extortionate —  Vinayak  Sadtiship  Vote  ▼. 
Raghi  (4).  The  same  has  been  decided  in  England  with 
regard  to  the  usury  law  there;  see  Harl  of  Aylesford  ▼. 
Morris  (5).  In  that  case  actions  on  bills  which  stipulated  for 
payment  of  interest  at  an  exorbitant  rate  were  restrained,  and  a 
decree  made  for  delivering  up  of  the  bills  on  payment  of  tlie 
sum  actually  advanced  with  interest  at  5  per  cent  These  cases 
show  that  where  a  necessitous  man  has  entered  into  a  contract 
under  great  pressure,  and  the  circumstances  show  that  advantage 
has  been  taken  of  his  position  to  induce  him  to  enter  for  an 
inadequate  consideration  into  a  contract,  which  he  would  not 
otherwise  have  agreed  to,  a  Court  of  Equity  will  relieve  him 
from  the  contract  as  being  unconscionable ;  see  the  remarks 

(1)  31  L.  J.,  P.  &  M.,  129.  (4)  4  Bom.  H.  C.  Rep.,  A.  C^  202. 

(2)  11  Moore*8  I.  A.,  584.  (5)  8  L.  R.,  Ch.  App.,  484. 
(8)  3  Bom.  H.  0.  Rep.,  A.  C,  11 ; 

see  pp.  18  and  19  ;  Colebrooke  on  Obli- 
gations, 57. 
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of  V.-C.  Stuart  in  Barrett  v.  Hartley  (1).  [CouCH,  C.J.  1874 
— In  this  case  there  was  no  obligation  to  enter  into  the  ^^i>a 
contract     Can  you  point  to    any  case  where  the  Court  in         v- 

_      _       _   ,  .  ■■  1     .  .11        Brojbndro 

England  has  ^set    aside  a  contract    as  being  unconscionable^  CoomarRot 

where  the  i>arties  who  seek  relief  were  not  obliged  to  enter 

into  it?]    Yes,  Grosvenor  v.  Sherratt  (2),  where  a  lease  was 

set  aside,  and  it  was  held  that  to  support  the  lease,  the  lessees 

were  bound  to  show  that  no  better  terms  could  have  been 

obtained ;  that  the  grantor  had  the  fullest  information  on  the 

subject,  and  independent  and  disinterested  advice  ;  and  that  the 

lease  was  intentionally  and  deliberately  entered  into :  the  lease 

was  set  aside,  though  it  appeared  there  was  no  fraud.     Here  it 

is  submitted  the  defendants  were  not  free  agents,  but  influenced 

by   more    experienced  persons    in  whose    hands    they    were. 

[Couch,  C.J. — There  does  not  appear  to  have  been  any  duress ; 

then   is  the  contract  unconscionable?]      It  is  submitted  it  is 

within  the  meaning  of  the  cases  cited. 

The  stipulation  for  interest  at  75  per  cent,  is  a  penalty  which 
will  not  be  enforced  by  the  Court — Biehook  Nath  Panday  v. 
Ram  Lochun  Singh  (3).  [CoucH,  C.J. — The  principle  of  that 
case  would  not  apply  to  this ;  here  there  was  a  single  act  to  be 
done,  viz,,  the  giving  of  the  ijara,  in  doiug  which  default  was 
made.]  It  is  submitted  that  interest  should  be  given  at  a  reason- 
able rate ;  see  also  Boley  Dohey  v.  Sideswar  Sao  Baboo  RoyKur(4) 

and  Raja  Hurhullubh  Narain  Singh  v.  Genda  Maharaj  (5). 

« 

(1)  L.  R.,  2  Eq.,  789 ;  at  pp.  794-5.     Baboo  Abinash  Chunder  Banerjee  for 

(2)  28  Beay.,  659.  the  appellants 

(3)  11  B.  L.  R.,  135.  rjij^   respondent  did  not  appear. 

(4)  4  B.  L.  R.,  App.,  92.  ^  PP^"^' 
(6)  Before  Jdr.  Justice  Phear  and        Thb  judgment  of  the  Court  wu 

Mr.  Justice  Morris.  delivered  by 

The  llih  July  1873.  Fheab,  J.— In  this  case  the  zemin- 

RAJA  HURBtJLLUBH  NARAIN  SINGH  dar  seeks  to  recover  from  his  ticcadar 

(Plaintiff)   v.   GENDA    MAHAR4J  certain  arrears  of  rent  irhich  he  says 

(Dbfbndamt).*  are  due  to  him  under  the  terms  of  a 

Interest^  Rate  of-^PenaUjf-^Liquidated  kabuliat,  together  -with  interest,  and 

Damages.  to  his  plaint  he  attaches  a  schedule, 

*  Special  Appeal,  No.  751  of  1872,  against  the  decree  of  the  Judge  of  Zilla  Bhangulpore, 
dated  the  12th  Febrttary  1872,  afllnniDg  the  decree  of  the  Monsif  of  Hadebpora,  dated 
the  31st  Attguflt  1^1. 
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1874  Mr.  Kennedy  for  the  respondent  — In  thig  case  it  most  be 

Khan^       assumed  that  the  Judges  are  right,  except  on  points  where  thej 


r. 


Brojkndro    wliicfa  represents  the  arrears  of  rent  question  of  some  nicetj.    I  wQl  give 

CHoivDiiKYf  u"P&>d  to  be  Rs.  90,  and  the  interest  instances  bj  iraj  of  Olostration : 

on  the  overdue  instalments  not  paid,  If  a  debtor  becomes  bound  to  paja 

according  to  the  kabuliat,  Rs.    109  certain  specified  sum  on  a  fixed  daj, 

13  annas.  and  the  creditor  at  the  same  time 

He  bases  his  somewhat  remarkable  stipulates  that  he  will  accept  a  lesser     ^ 

claim  on  this  clause  of  the  kabuliat,  sum  as  satisfaction  of  the  debt,  provided 

— **  Further,  that  in  default  of  a  kut^  that  it  be  paid  punctually  on  that  day, 

that  is,  failing  to  pay  the  malguzari  then,  in   the  event    of  payment   not 

on  the  day  fixed  for  (paying)  instal-  being  made  punctually  on  that  day,  the 

ments    as   per  detail  below,  I  shall  creditor  is  afterwards  entitled  to  chum 

pay  the    zemindar*s  malguzari    with  the  full  amount    of  the   debt.    The 

half  as    much  again."    And    in   the  debt  was  due  from  the  conmiencement 

detail     below,      the      annual     j<ima  of  the  transaction,  and  the  undertaking 

is  stated  to  be  Rs.  725,  payable  in  three  on  the  part  of  the  creditor  that  he 

kists ;  4  annas  on  the  25th  Aswin,  8  would  accept  a  less  sum  in  satisfaction 

annas  on  the  30th  Pans,  and  4  annas  of  the  whole  if  he  be  paid  punctually, 

on  the  5th  Chaitra.  does  not  deprive  him  of  his  full  rigbt 

Thus  the  part  of  the  claim  which  in  the  event  of  the  less  sum  not  bemg 

in  the  plaint  is  denominated  '*  interest,"  so  piud. 

is  in  reality  an  increment  of  50  per  Again,  if  a  debtor  becomes  bound 
cent,  added  to  the  actual  amount  of  to  pay  a  sum  of  money  on  a  fixed  day, 
rent  reserved,  according  to  the  terms  and  for  any  reasons  which  are  known 
of  the  detailed  schedule  appended  to  to  the  parties  it  will  be  a  cause  of  loss 
the    kabuliat,    which    only    becomes  to  the  creditor  if  the  money  is  not 
due  in  the  event  of  non-payment  of  an  paid  on  that  day,  and  the  parties  at 
instalment  on  the  particular  day  upon  the  time  of  making  the  contract  far- 
which  the  instalment  was  specified  to  ther    agree    that    that  loss  shall  be 
be  paid.  measured  by  a  stipulated  amount  in 
The  defendant  did  not  appear,  and  the  shape  of  damages,  then,  in  the  event 
the  Courts  below  have  found  that  the  of  default   being  made  in    pimctual 
plaintiff  is  only  entitled  to  recover  the  payment,  the  creditor  will  be  entitled 
Rs.    90,    the  actual    amount  of  the  afterwards  to  recover  the  whole  debt, 
intalment  which  was  not  paid,  and  that  together  with  the  sum  agreed  upon,  as 
he    is    not   entitled    to   recover  the  liquidated    damages.    A   third    case 
additional  50  per  cent,  on  the  amount  will  be  one  where  the  parties  agree 
which  he  claims.  that  the  loss  which  may  accrue  to  the 
The  first  Court  has,  however,  given  a  creditor  from  the  non-payment  of  the 
smallsumofRs.  10  by  way  of  interest,  debt   on    the    day    fixed    should  be 
and  the  lower  Appellate  Court  dis-  covered  by  interest  on  the  debt  run- 
missed  the  appeal  which  was  brought  ning  from  that  day  with  the  time,  at  a 
against  that  decision.  fixed  rate  per  cent. :  in  that  event,  if 
The  claim  is  no  doubt  somewhat  of    default  in  punctual  payment  occurs, 
a  peculiar  character,  and  belongs  to  the    creditor   can    recover   the  debt 
a  class  of  cases  which  depend  on  a  plus  the  interest. 
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have  differed;  see  Roy  Nandipat  Mahata  v.  Vrquhart  (1).  1S74 
The  case  set  up  by  the  defendants  has  throughout'  been  held  to  Omda 
be  wholly  false.     They  raised  the  defence  that  the  ikrar  in  suit  «. 

Brojkndko 
CooMAR  Roy 

A  fourth  illustration  is  the  case  After  giving  our  best  consideration  Chowdhry, 
where  the  creditor  desires  punctual  to  this  case  which  is  before  us,  we 
payment  of  the  debt  and  seeks  to  think  that  it  accords  with  the  fourth 
ensure  it  bj  stipulating  that  if  the  illustration  given.  The  50  per  cent, 
money  is  not  paid  on  a  certain  day,  stipulated  for  in  the  clause  of  the 
a  certain  lesser  sum  shall  become  due,  kabuliat  was  very  clearly  of  the 
and  that  he  shall  be  entitled  to  claim  nature  of  a  penalty, 
that  sum  afterwards.  In  the  latter  case  It  bore  no  sort  of  relation  to  any 
the  stipulation  for  the  extra  sum  is  actual  or  supposed  loss  which  the 
received  as  a  penalty,  by  the  operation  zemindar  might  sustain  from  delay  in 
of  which  the  creditor  sought  to  secure  the  payment  of  the  instalments.  It 
punctual  payment ;  and  in  such  a  was  a  penalty  imposed  on  the  ticcadar 
case,  if  de&ult  in  punctual  payment  with  a  view  to  secure  punctual  pay- 
occurs,  a  Court  of  Equity  will  relieve  ment  of  the  kUts  reserved  in  the 
the  debtor  from  the  payment  of  the  potta.  This  being  so,  the  plaintiff  is 
whole  penalty,  if  it  be  shown  that  the  not  entitled  to  recover  the  whole  50 
loss  which  the  delay  in  payment  has  per  cent.,  but  only  so  much  as  will 
caused  to  the  creditor  will  be  com-  £urly  recompense  him  for  his  loss 
pensated  for  by  a  less  sum.  The  during  the  time  that  the  money  has 
Court  of  Equity  considers  that  the  been  kept  from  him ;  and  as  nothing 
creditor  will  get  all  that  he  ought  to  special  is  shown  in  this  case,  we  think 
get  from  the  stipulation  for  the  pen-  that  that  loss  ■  will  be  fairly  met  by 
alty  if  he  is  repaid  the  reasonably  interest  at  the  ordinary  rate.  The 
estimated  loss  which  non-punctual  plaint  does  not  show  what  default  or 
paymeht  has  caused  him.  defaults  were  made  out  of  which  Rs.  90 

Therefore    these    illustrations  will  accrued.    It  only  states  that  Rs.  90 

show  that  in  all  cases  of  this  kind  the  was  the  arrear  for  the  year  1278,  and 

first  question  which  the  Court  has  to  the  suit  was  brought  by  the  zemindar 

ask  is,  does  the  stipulation  for  the  in  the  following  year. 

extra  payment  bear  the  character  of  a  It  would  thus  appear  that  the  Rs.  10 

penalty ;    or    is  it  a  sum  which  the  awarded  by  the  first  Court  in  addition 

parties,    with  their  eyes  open,  have  to  the  Rs.  90  would  very  completely 

agreed  is  a  fair  and  proper  compen-  represent    any    sum    to    which   the 

sation    to  the  creditor  for  want  of  plaintiff  is  entitled  as  compensation  for 

punctuality  in  repayment  ?  the  non-payment  of  the  Rs.  90,  and 

If  the  latter,  the  creditor  ought  to  therefore  it  seems  to  us  that  the  decree 

be  allowed  to  recover  the  full  sum  in  of  the  first  Court,  which  was  affirmed 

its  entirety.    If  the  former,  that  is,  by  the  lower  Appellate  Court,  was  in 

simply  a  penalty,  he  ought  only  to  substance    a  right    decree.    Accord- 

recover  so  much  as  will  place  him  in  ingly    we    dismiss    this    appeal,    but 

the  same  position  as  he  would  have  without  costs,  as  the  respyident  has 

been  in  if  his  debt  had  been  punc-  not  appeared, 
tually  paid. 

(1)  4  B.  L.  R.,  A.  C,  181. 
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ig74       was  forged,  and  that  another  ikrar  of  different  date  had  been 

QxDA       executed,  a  statement  for  which  there  was  not  the  sli^rhtest 

V.         foundation.     All  the  issues  of  fact  were  found  in  favor  of  the 

CooMAR  Rot  plaintiff;    and  the  defendants  have  abandoned  their    former 

defence,  and  now  raise  points  which  were  not  taken  in  the  lower 

Courts,  but  are  raised  for  the  first  time  in  the  High  Court  en 

appeal. 

It  is  submitted  that  this  is  not  such  a  contract  as  the  Court 
will  set  aside  as  being  unconscionable,  oppressive,  or  extortion- 
ate. The  real  ground  on  which  Courts  of  Equity  act  in  such 
cases  is  that  they  will  allow  no  fraudulent  transaction  to  stand. 
There  must  be  fraud,  or  such  circumstances  as  amount  to  constnie- 
tive  fraud ;  no  mere  inadequacy  of  consideration,  where  there 
has  been  no  fraud,  has  been  deemed  a  sufficient  reason  for  setting 
aside  a  transaction — Earl  of  Chesterfield  v.  Jansien  (I)  and  New 
Brunswick  and  Canada  Railway  v.  Conybeare  (2). 

In  ascertaining  whether  a  sum  mentioned  in  a  contract  as 
payable  in  default  on  performance  of  a  certain  act,  is  a  penalty 
or  liquidated  damages,  each  case  must  be  dealt  with  on  its  oivn 
facts,  and  by  seeing  what  the  contract  really  was ;  see  Biehoek 
Nath  Panday  v.  *^Ramlochun  Singh  (3).  Interest  should  be 
given  at  the  rate  stipulated  for  by  the  parties.  Mere  stipnk- 
tion  for  payment  of  interest  at  a  high  rate  is  not  a  penalty. 

Baboo  Kalimohun  Doss  was  heard  in  reply. 
The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  aft^r  shortly  stating  the  facts,  con- 
tinued).— The  nature  of  the  transaction  was  this  ;  the  plaiptiff 
agreed  to  advance  money  to  the  extent  of  Rs.  20,000,  which  it  has 
been  found  that  he  did,  and  the  defendants  were  to  give  him  as  a 
security  for  repayment  of  the  money  advanced,  with  interest  at 
18  per  cent,  per  annum,  the  ijara  for  a  term  of  ten  years  from 
the  Istof  Baisakh  1277  (13th  April  1870);  one-fourth  of  the 
profits  was  to  be  taken  by  the  plaintiff  for  the  interest  on  the  sum 
advance<L  one-half  of  the  remainder  of  the  profits  was  to  be 

(1)  2  Ves.  Sen,  125 ;  see  pp.   155  &    (2)  9  H.  L.  C,  711 ;  see  p.  724. 
156,  per  Hardwicke,  L.C.  (3)  11  B.  L.  R.,  185. 
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• 

taken  by  the  plaintiff  and  applied  by  him  in  reduction  of  the        1874 
priDoipal  sum^  and  the  remaining  half  was  to  be  received  by       Omda 
the  defendants.  «. 

It  would  appear  from  the  agreement  that  the  parties  did  not  Coomar  Rot 
know  what  the  profits  would  amount  to.  It  is  not  shown  that 
any  fraud  was  practised  by'  the  plaintiff  upon  the  defendants^  or 
that  he  deceived  them  in  any  way  as  to  what  the  profits  were. 
The  terms  of  the  agreement  show  that  they  thought  it  right  to 
provide  for  the  event  of  his  refusing  to  take  the  yara  on  the 
ground  that  it  would  not  be  a  sufficient,  or  rather,  a  safe 
security  for  the  advances,  and  that  the  amount  of  the  profits 
would  not  compensate  him  for  the  interest  at  the  rate  of  18  per 
cent  per  annum.  And  he  seems  to  have  thought  it  possible 
(and  they  appear  to  have  assented  to  this)  that  the  half  of  the 
remainder  of  the  profits  might  not  be  sufficient  to  repay  the 
principal  sum ;  for  they  agree  that,  if  at  the  end  of  ten  years 
the  profits  were  not  sufficient  to  repay  the  sum  advanced,  they 
will  make  good  to  him  the  balance  that  might  be  due  with  inter- 
est at  18  per  cent.  So  far  as  we  can  gather  from  the  document, 
there  was  an  uncertainty  in  their  minds  as  to  the  value  of  the 
security  that  was  to  be  given  for  the  money  advanced  and 
interest.  And  then  it  is  stipulated  that,  if  the  defendants  fail  to 
give  the  security  for  the  loan  and  interest,  they  should  pay  the 
principal  sum  and  interest  at  75  per  cent  per  annum. 

The  first  question  to  be  considered  is,  is  the  interest  at  the 
rate  of  75  per  cent  from  the  time  of  the  advance  a  penalty,  or 
is  it,  what  is  commonly  called,  liquidated  damages — damages 
which  the  parties  have  agreed  shall  be  paid  upon  the  breach  of 
the  contract  ? 

The  breach  which  is  provided  for  in  this  way  is  a  single  act, 
namely,  the  not  giving  the  ijara.  The  reasons  which  exist 
in  the  cases  where  a  sum  is  agreed  to  be  paid  on  the  non- 
performance of  any  one  of  different  acts  with  different  conse- 
quences to  the  party  who  is  entitled  to  have  them  performed^ 
for  saying  that  it  is  a  penalty,  do  not  apply  to  the  present 
ease.  We  have,  to  see  what  was  the  intention  of  the  parties 
independently  of  any  such  rule  of  construction. 

The  value  of  the  security,  the  advantage  which  the  plaintiff 
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1874        would  derive  from  it,  was  not  capable  of  precise  estimation.     It 
Omda       ^i^  quite  natural  that  the  parties  should  agree  to  an  estimate  of 
«•  it     And  they  did  so  ;  thej  agreed  that,  if  the  ijara  was  not 

CooMAK  BoT  given^  the  plaintiff  should  get,  instead  of  it,  interest  at  the  rate 
of  75  per  cent ;  that  is,  in  case  of  a  breach  of  the  contract  they 
agreed  to  substitute  for  the  benefits  which  would  be  given  by 
the  security  interest  at  that  rate.  It  cannot,  as  I  remarked  in 
the  course  of  the  argument,  be  called  an  alternative  contract, 
because  the  plaintiff  had  a  right  to  insist  upon  having  the  ijarcL^ 
if  he  thought  fit  to  do  so,  and  he  might,  subject  to  the  question 
as  to  whether  it  is  a  contract  which  could  be  enforced  at  all,  claim 
a  specific  performance  of  it.  It  is  an  agreement,  in  the  event  of 
the  breach  in  not  giving  the  t/ara,  to  give  something  else  for  it, 
this  may  have  led  Markby,  J.,  to  speak  of  it  as  an  alternative 
contract.  The  effect  of  it  is  that  it  provides  that  the 
plaiatiff,  instead  of  compelling  the  defendants  to  give  the  ijara^ 
may,  if  he  thinks  fit  to  do  so,  claim  the  interest  at  the  higher 
mte.  In  that  way  and  so  far  as  he  is  concerned,  it  is  alternative. 
It  has  been  held  in  various  cases  in  the  English  Courts  where 
this  matter  has  been  discussed,  that  the  estimate  of  the  damages 
beiog  apparently  excessive  is  not  of  itself  conclusive  that  it  was 
intended  as  a  penalty.  The  Courts  have  said  that,  where  the 
damages  from  the  breach  of  a  contract  are  uncertain,  the  parties 
themselves  are  at  liberty  to  put  their  own  valuation  upon  them^ 
and  the  Courts  have  no  standard  by  which  they  can  pronounce 
them  to  be  excessive.  That  seems  to  be  a  reasonable  rule,  and 
one  which  ought  to  be  applied  in  this  case.  Here  we  cannot 
undertake  to  say  that  the  parties  did  not  consider  that,  looking 
at  all  the  circumstances  of  the  case,  if  the  plaintiff  lost  the  aecu* 
rity  of  the  property  which  he  -would  have  had  by  the  ijara,  it 
was  fair  to  estimate  the  injury  and  the  risk  which  he  would 
incur  of  not  recovering  the  money  at  all  at  the  rate  of  interest 
which  has  been  agreed  to  be  paid.  Therefore,  considering  the 
nature  of  the  transaction  that  it  was  a  provision  to  meet  the 
case  of  the  plaintiff  being  by  the  refusal  of  the  defendants  left 
with  nothing  but  their  mere  personal  security,  and  subject  to  the 
difficulty  which  a  creditor  so  frequently  meets  with  in  India  of 
recovering  money  from  his  debtor,  there  seems  to  be  no  reason 
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for  thinking  that,  by  the  agreement  for  the  75  per  cent  interest,         i874 
the  parties  intended  to  do  any  thino:  more  than  to  estimate  what     J^^^^ 

,  .  Khamum 

the  plaintiii  would  be  entitled  to  as  damao^es.     It  does  not  appear  ». 

.,       ,,  .  ,,  i-t  n  f  BrOJKWDRO 

that  it  was  intended  to  be  m  the  nature  of  a  penalty,  or  as  a  Coomar  Roy 
security  for  payment  of  the  much  lower  rate  of  interest,  the 
18  per  cent. 

We  are  not  in  trying  this  case  bound  by  the  English  decisions, 
but  the  rules  which  have  been  adopted  by  the  Courts  in  England 
may  fairly  be  referred  to.  And  there  is  nothing  in  the  nature  of 
the  transaction,  or  in  the  rules  which  have  been  adopted  by  .the 
English  Courts,  to  lead  us  to  the  conclusion  that  this  was  intend- 
ed by  the  parties  to  be  anything  more  than  an  estimate  by 
them  of  the  compensation  which  the  plaintiff  was  to  have  if  he 
did  not  get  his  security  by  means  of  the  ijara. 

The  question  then  which  we  shall  have  to  consider  is  whether 
taking  it  to  be  a  contract  to  pay  interest  at  the  rate  of  75  per 
cent,  as  damages  for  the  breach  of  the  contract  to  give  the  yara, 
it  is  of  such  a  nature  that  the  Court  will  consider  it  invalid. 

Two  questions  are  mixed  together, — whether  the  contract  to 
pay  those  damages  is  such  as  the  Courts  will  allow  to  be 
enforced,  and  whether  the  contract  to  give  the  ijara  for  the 
breach  of  which  the  damages  are  to  be  paid  is  also  such  ? 
Birch,  J.,  has  considered  that  it  is  not  a  contract  which  the 
Courts  would  enforce,  on  the  ground  apparently,  that  it  is  such  an 
oppressive  and  unreasonable  contract  that  it  comes  within  those 
principles  on  which  Courts  decline  to  give  effect  to  a  contract. 

The  firdt  observation  that  arises  upon  this  ground  of  defence 
is  that  the  defendants  did  not  raise  it  in  the  first  Court.     They 
rested  their  defence  upon  an  altogether  different  ground.     The 
learned    Advocate-General    seems   to   admit   that    they    were 
extremely  ill-advised  in  putting  forward  the  defence  they  did. 
They  denied  that  the  ikrar  had   been   executed,   and  that   an 
advance  had  been  made.     They  charged  fraud  and  forgery — 
forgery  with  regard  to  the  document  not  having  been  executed, 
and   fraud  in  a  claim  being  made  for  advances  which  in  fact 
were  not  made.     But  they   did  not  allege   that  the  ikrar  was 
given  under  such  circumstances  that  a  Court  of  Equity  ought  to 
set  it  aside,  or  refuse  to  allow  the  plaintiff  to  recover  upon   it, 

62 
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i»74 Nor  do  they  in  the  grounds  of  appeal  to  this  Court  make  such 

oui)A       1^  Q^Q  as  that.     If  the  matter  rested  there.  I  think  it  would  not 
,,    '  •  be  ricrht  to  allow  this  question  to  be  raised.    Parties  who  have 

<>K>MAK  uoY  had  the  suit  determined  upon  the  questions  which  they  thought 
fit  to  raise  and  to  have  determined  by  the  first  Court,  are  not 
entitled  to  make  an  altogether  different  case  in  the  Court  of 
Appeal  and  raise  an  altogether  different  defence.  I  say  **  not 
entitled/'  because  I  do  not  intend  to  say  that  there  may  not  be 
cases  in  which  the  Court  would  allow  it.  But  in  this  case  it 
api>ears  that,  although  the  question  was  not  raised  in  the  first 
Court,  nor  in  the  grounds  of  appeal,  the  learned  Judges  allowed 
it  to  be  argued.  They  refer  to  the  question  in  their  judgment, 
and  I  think  we  cannot  treat  it  now  as  a  question  that  was  not 
tried,  at  least  in  the  Appellate  Court,  namely,  before  Markby 
and  Birch,  JJ.  We  must  therefore  see  whether  upon  the  evi- 
dence in  the  suit  there  is  a  ground  for  such  a  defence* 

The  defendants  certainly  are  not  entitled  now  to  give  any 
additional  evidence  on  this  question,  and  they  cannot  complaiQ 
of  the  Court  deciding  it  upon  such  evidence  as  there  is.  The 
burden  of  proof  was  upon  them.  It  beiug  found  that  the  ikrar 
was  executed,  it  was  for  them  to  prove  circumstances  which 
made  it  proper  for  the  Court  not  to  enforce  it,  or  which  is  the 
same  thing  to  set  it  aside.  In  this  case  there  is  not  that  which 
is  an  important  element  in  cases  of  this  description  where  the 
deed  is  set  aside — a  relation  between  the  parties  which  involves  a 
confidence  reposed  by  the  person  executing  the  deed  in  the 
person  in  whose  favor  it  is  executed.  Here  the  plaintiff  had  no 
confidential  or  fiduciary  relation  with  the  defendants.  They 
were  apparently  induced  to  go  to  him  and  to  ask  him  to  lend 
them  money  by  their  thinking  that  he  possessed  peculiar  means  of 
influence,  peculiar  means  of  assisting  them  in  attaining  the 
object  for  which  they  wanted  the  money.  But  there  was  no 
confidential  relation  between  them.  The  plaintiff  had  not  any 
connexion  of  that  character  with  them. 

As  to  information  of  the  value  of  the  property  which  was  the 
subject  of  the  transaction,  it  does  not  appear  that  the  plaintiff 
had  auy  peculiar  means  of  information  on  that  subject,  or  that 
he  had  auy  information  at  all  that  the  defendants  hud  not.     The 
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defeodants  were  the  persons  who  would  be  likely  to  know  most         ^^74 
about  the  value  of  their  property,  and  what  they  were  agreeing      khamum 
to  give  as  a  security  for  the  money  which  they  were  asking  the    ^     "• 

^  ...  BllOJKMDRO 

plaintiff  to  lend.     There  is  nothing  in  the  case  to  show  that  the  Coomak  Koy 

•  /*»         t  •    /•  •  I'll  -1  •  Chowdhwy. 

plaintiff  had  any  information  which  the  defendants  did  not 
possess,  or  that  he  gave  them  any  information,  or  did  any  thing 
to  induce  them  to  enter  into  this  agreement  with  him.  So  far 
there  is  nothing  which  can  be  said  to  make  it  &  case  of  con- 
structive fraud  on  the  part  of  the  plaintiff. 

Then  there  is  another  fact  in  some  of  these  cases  which  is 
very  important, — namely,  the  capacity  of  the  person  entering  into 
the  contract.  The  Courts  have  in  many  cases  considered  the 
incapacity  of  the  person  entering  into  a  contract,  as  a  very 
important  element  in  determining  whether  it  ought  to  be 
enforced ;  such  incapacity,  as  not  being  of  age,  or,  in  some  cases, 
having  just  attained  majority,  and  the  case  of  females  who  have 
not  proper  advisers  whom  they  might  consult.  Here  there  is 
nothing  of  that  kind.  It  is  true  that  some  of  the  defendants 
were  ladies,  but  they  had  every  opportunity  of  consulting  their 
friends  on  the  subject,  and  it  does  not  appear  that  the  plaintiff 
in  any  way  prevented  it,  or  did  any  thing  to  lead  them  to  act 
without  taking  proper  advice.  The  probability  is  that  they 
were  advised  by  others  in  the  matter*,  and  there  can  be  no  ground 
for  setting  this  deed  aside  in  their  case  for  the  want  of  it.  No 
circumstance  is  shown  which  would  lead  the  Court  to  consider 
that  this  is  a  contract  that  ought  not  to  be  enforced,  except  what 
we  can  gather  from  the  contract  itself. 

Then  the  question  is,  ought  we  in  the  absence  of  any  of  the 
facts  to  which  I  have  alluded, — ^in  the  absence  of  any  confidential 
relation  between  the  parties,  of  any  imposition  or  misrepresenta- 
tion, or  any  want  of  capacity, — to  say  that  this  contract  is  of  so 
hard  or  unreasonable  a  character  that  the  Courts  ought  not  to 
enforce  it  ?  There  may  be  cases  (there  are  few)  in  which  a  Court 
of  Equity  has  refused  to  enforce  a  contract,  or  has  set  it  aside  on 
tha£  ground.  In  the  words  of  Lord  Westbury  in  Tennent  v. 
Tennents  (1),  **  there  is   an  equity   which  may  be  founded  on 

(1)  L.  R.,  2  Sc.  Ap.,  6  ;  at  p.  9. 
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i^^4  gross  iuadequacy  of  considerationi  but  it  can  only  be  where  tlie 

kVmntm  iuftdcquacy  is  such  as  to  involve  the  conclusion  that  the  party 

,.     *•  either  did  not  understand  what  he  was  about,  or  was  the  victim 


i  110HI>H1CY. 


t>>oMAit  KoY  of  some  imposition." 

The  question  then  resolves  itself  into  this,  can  this  Court  say 
that  a  contract  to  pay  interest  at  the  rate  of  75  per  cent  per 
annum^  or  to  give  a  security  for  a  loan  which  was  considered  as 
possibly  of  so  much  value  that  the  plaintiff  ought  to  be  piid 
75  per  cent  interest  if  he  did  not  get  it^  is  one  which  the  Courts 
ought  to  decline  to  enforce  ?  If  we  were  to  say  that^  it  would 
be  in  effect  to  say  that  the  Courts  will  not  enforce  a  contract 
to  pay  interest  beyond  a  certain  rate.  I  am  unable  to  say 
what  rate  should  be  fixed.  Looking  at  the  risk  in  lending 
money,  at  the  many  circumstances  which  in  different  cases  may 
induce  a  person  about  to  borrow  money  to  agree  to  give  a  very 
high  rate  of  interest,  benefits  which  he  thinks  he  may  obtain  by 
borrowing  the  money  in<a  particular  quarter,  considering  all 
possible  circumstances,  I  do  not  think  the  Court  can  undertake 
to  say  that  a  contract  to  pay  interest  at  this  rate  is,  without 
other  facts  being  shown,  so  hard  or  unreasonable  that  it  should 
be  declared  to  be  invalid.  That  is  what  this  case  is ;  for  if  the 
Court  could  not  declare  the  contract  to  pay  interest  to  be 
invalid,  I  do  not  think  that  we  can  say  that  the  contract  to  give 
the  ijaray  for  the  breach  of  which  interest  at  that  rate  was  to 
be  pacid,  is  of  itself  a  contract  of  such  a  nature  that  it  is  to  be 
held  to  be  invalid  as  being  an  unreasonable  and  oppressive  one. 
The  parties  must  have  known  very  well  that  the  plaintiff  was 
expecting  to  get  such  a  security  for  his  advance,  and  that  if  he  did 
not  get  it,  he  would  not  be  willing  to  lend  them  the  money  unless 
he  was  to  be  paid  interest  at  this  rate.  Upon  this  question  then 
I  think '  that  the  decree  which  is  appealed  from  cannot  be 
disturbed. 

Birch,  J.,  has  also  considered  that  there  was  what  has  been 
called  a  waiver  of  the  performance  of  the  contract,  a  waiver 
of  giving  the  ijara^  and  that  if  the  plaintiff  had  waived  that, 
he  would  not  be  entitled  to  recover  damages  for  a  breach  of  the 
contract  in  not  giving  it. 

This  defence  al^o  was  not  raised  in  the  first  Court,  nor  in  the 
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grounds  of  appeal ;  but  like  the  other,  it  seems  to  have  been  id74 
raised  in  the  argument  of  the  case  before  Markby  and  Birch,  J  J.  Omda 
But   wliat    is   called   a    waiver,    if    it    is   to   be     an  answer  v, 

to  the  claim  on  the  part  of  the  plaintiff,  must  be  not  a  Coomak  Kot 
waiver  of  the  giving  of  the  ijara^  the  plaintiff  not  intending 
to  relieve  the  defendants  from  the  liability  to  pay  the  damages 
if  they  did  not  give  it,  but  a  waiver  or  an  abandonment  of  the 
entire  contract.  It  does  not  appear  to  me  that  the  plaintiff  ever 
intended  to  or  ever  did  make  such  a  waiver  or  abandonment  as 
that  He  may  have  been  willing  that  the  defendants  should 
pay  him  the  higher  rate  of  interest  instead  of  giving  the  security. 
I  think  it  would  require  very  clear  evidence  to  establish  that  the 
plaintiff,  having  a  right  to  a  security  for  his  advance,  or,  if  he 
did  not  have  that,  to  be  paid  interest  at  75  per  cent,  per  annum, 
consented  to  give  up  that  right,  and  to  retain  only  the  right  to  be 
paid  interest  at  the  rate  of  18  per  cent.,  without  any  security 
for  even  the  payment  of  that.  The  letter  which  has  been 
referred  to  as  supporting  the  case  of  waiver  is  ambiguous. 
It  does  not  state  distinctly  what  the  terms  of  the  negotiations 
that  it  refers  to  were ;  and  it  is  quite  possible  that  this  letter 
referred  not  to  the  ijara  being'  given  to  Mirza  Mahomed, 
but  to  what  had  been  the  subject  of  negotiations  before,  namely, 
to  the  defendants  receiving  an  ijara  from  him,  which  would 
make  a  great  difference.  The  waiver  or  abandonment  to  be  an 
answer  to  the  present  suit  ought  to  be  clearly  proved.  The 
defendants  certainly,  in  my  opinion,  have  not  proved  it ;  and 
they  have  so  far  the  advantage  that,  if  they  originally  intended 
to  make  out  any  case  of  that  kind,  they  have  given  such 
evidence  as  they  thought  fit  on  the  subject ;  without  having 
either  in  their  defence,  or  in  their  grounds  of  appeal  given  notice 
to  the  plaintiff  that  they  intended  to  do  so,  so  that  the  plaintiff 
might  have  met  such  a  case  by  evidence  on  his  part.  I  think 
this  ground  of  defence  also  fails,  and  that  the  plaintiff  is  entitled 
to  recover  the  principal  sum  and  interest  at  75  per  cent,  per 
annum^  which  has  been  awarded  to  him. 
The  appeal  will  be  dismissed  witb  costs* 

Appeal  dismissed. 
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FULL  BENCH. 


Before  Sir  Richard  Couek,  Kt.,  Chief  Justice,  Mr,  Justice  Kemp,  Mr,  JusOee 
L.  S,  Jaeheon,  Mr.  Justice  Glover,  and  Mr,  Justice  Pantifez. 

^373        SHAMGHAND  KUNDU  and  otebrs  (Plaiktiffs)  v,  BROJONATH  PAL   > 
Dec.  9.  CHOWDHRY  ard  othbrs  (Dbfbhdahts).* 


Under-tenure,  Sale  of -^ Act  X  of  1859,  sa.  105,  106—"  Tenure;'  Meaning  of- 
Regs.  VII  of  1799  {f  VIII  of  1819— JSeiig-.  Act  VIII  of  1865,  s,  6- 
Non-registraHon. 

Bj  the  word  ^  tenare,**  as  used  ia  a.  105,  Act  X  of  1859,  is  meant  not  the 
right  or  interest  of  any  person  in  the  land,  but  the  holding  or  the  interest 
which  has  been  created  by  the  lease,  and  it  is  the  latter  which  is  sold  on  a 
sale  under  s.  105. 

Therefore,  wh^sre  A,  at  a  sale  in  execution  of  a  decree  for  debt,  bought  Qtt 
right,  title,  and  interest  of  the  holder  of  a  transferable  under- tenure,  and 
previous  to  the  confirmation  of  such  sale,  the  xemindar  sued  the  tenant  &r 
arrears  of  rent,  and  obtained  a  decree  under  which  he  sold  the  tenure  to 
persons  who  conveyed  it  to  B,  and  A  under  the  circumstances  neither  registered 
the  transfer  to  himself,  nor  made  any  deposit  of  rent  as  allowed  by  s.  6,  Beng' 
Act  VIII  of  1 865, — Held,  that  he  was  not  entitled  to  recover  possession 
from  B, 

The  plaintiffs  in  this  case  purchased  on  the  1 9th  February 
1866^  at  a  sale  in  execution  of  a  decree  for  debt^  the  rights  title, 
and  interest  of  one  Brojonath  Pal  and  others  in  a  certain  jote, 
which  was  admitted  to  be  a  transferable  under-tenure.  The 
sale  was  not  confirmed^  and  therefore  did  not  become  absolute 
and  final,  until  the  23rd  June.  Meanwhile,  on  the  6th  March, 
the  zemindar  sued  the  jotedars,  whose  rights  had  been  sold,  for 
arrears  of  rent,  and  having  recovered  a  decree  against  them 
caused  the  tenure  to  be  put  up  for  sale,  and  it  was  sold  accord- 
ingly on  the  4th  of  June,  that  is  to  say,  nineteen  days  before 
the  confirmation  of  the  sale  to  the  plaintiffs.  The  purchaser 
was  one  Kedarnath,   who   afterwards  conveyed  his  rights  to 

*  Special  Appeal,  No.  1525  of  1872,  against  the  decree  of  the  Officiating 
Judge  of  Zilla  Dacca,  dated  the  29th  June  1872,  reversing  the  decree 
of  the  Subordinate  Judge  of  that  district,  dated  the  21st  December  1871. 
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Menoka  Dossee^  one  of  the  defendauts.     Under  these  circum-        i878 
stances  the  transfer  to  the  plaintiffs  was  not  registered,  neither  Shamchanu 
did  the  plaintiffs  make  any  deposit  of  the  rent  due  as  allowed  v. 

by  8.  6,  Beng.  Act  VIII  of  1865.     In  a  suit  by  the  plain tiiS^        Pa'l 
to  confirm  their  rights  to  the  jote,  the  Court  of  first  instance  gave  C"*^^^^"**^- 
them  a  decree  for  possession,  but  this  decree  was  reversed  by  the 
lower  Appellate  Court,  and  the  plaintiffs  then  appealed  to  the 
High  Court. 

In  consequence  of  a  conflict  of  decisions,  Jackson  and 
Birch,  JJ.,  who  heard  the  appeal,  referred  for  the  opinion  of  a 
Full  Bench  the  question — ^^  Are  the  plaintiffs  entitled  to  posses- 
sion of  the  jote,  notwithstanding  the  sale  of  it  in  the  rent  suit  ?  "^ 

The  decisions  mentioned  by  the  learned  Judges  in  the 
referring  order  were,  on  the  side  of  the  plaintiffs,  Pran 
Bandhu  Sirhar  v.  Sarbasundari  Debi  (1),  Earn  Baksh 
Chatlangi  v.  Hridoy  Mani  Debi  (2),  Tirthanund  Thakoor  v. 
ParesmoH  Jha  (3),  Samiraddi  Khalifa  v.  Harischan- 
dra    (4),    Dotclut    Gazi    Chowdliry   v.  Moonshee  Munwar  (5), 

*  (1)  3  fi.  L.  R.,  A.  C,  52  note,  Macphebson,  J. — This  is  a  suit  for 

(2)  8  B.  L.  B.,  10  note,  possession  of,  and  declaration  of  title 

(3)  10  B.  L.  R.,  142  note.  to,  a  7-anna  share  of  a  certain  small 

(4)  3  B.  L.  R.,  A.  C,  49.  talook,  numbered  53,  and  registered 

(5)  Before  Mr,  Justice  Macpherson    in  the  names  of  Mushrufiboddeen  and 
and  Mr,  Justice  Mookerjee,  Shujatooddeen,    who  were    originally 

The  Uh  ApHl  1871.  *^^  proprietors  of  it. 

DOWLUT     GAZI     CHOWDHRT     and  /V'-l''^'''  f ^^^^'^^,\,^^  ^  ^^^7 

ANOTHER  (Plaintiffs)  r.  MOONSHEE  of  a  Civil  Court  agamst  Mushruffood- 

MUNWAR  AND  ANOTHER  (two  OF  THE  ^^^^  ^^d  Shujatoocldecn,   the  talook 

Defendants).*  was  attached  and  sold.     At  the  sale 

Viuier-tenvre,    Sale   of- Act   X  of   '*7,'^  Purchased  in  the  name  of  a 
1859  s  5  party  by  the  plaintiff,  Kurrum- 

unissa     and    the    defendant    Manik 
Baboos    Srimih    Doss    and    Kalt    ^.^.^   ^^^^  ^^  ^^^^^    ^^^^^   ^^^, 

Kisheu  Sen,  on  hehfdf  of  Buhoo  Oopal    ^    g.^^^^    ^j^^^^    j^    ^^^   purchase. 

Zall  Mitter,  for  the  appellants.  j^  i274.  Manik  Bibi's  8-anna  share 

Baboos    NulUt   Ckunder    Sen  aiid    was  purchased  by  the  plaintiff  Dowlut 
iCa«A/ £a»^ '^^  for  the  respondents.        Gazi    Chowdhry    at  a    sale   held  in 

Thg  following  judgments  were  deli-  szecution  of  a  decree  of  a  Civil 
vered:—  Court     against     Manik    Bibi.      No 

« 

*  Special  Appeal,  No.  1298  of  1870,  against  the  decree  of  the  Judge  of  Zilla  Tipperab, 
dated  the  7th  April  1870,  reversing  a  decree  of  the  Munsif  of  Begutngunge,  dated  the 
19th  August  1869.  * 
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1H73     ^  muUtion    of  names    was  ever  made  at  the  time  of  the  decree  and  sale,  no 

SiiAMCHAND    in  the  books  of  the  zemindar;    but  interest  whatever  in  the  tenure.    An 

KuNDo        rent  for  the  7-anna  share,  which  is  to  this  the  Judge  says  :•—"  Bat  in  thii 

BitojoNATn     '^«  subject  of  this  suit,  was  received  suit  there  is  no    question    of  wbst 

Chowdhut     ^^^  1271-72  firom  Kumimunissa  and  was  sold  or  bought,  the  only  ques- 

Manik    Bibi,    who,    in    the    receipt  tion    being    wheUier   there  wss  sbj   ' 

granted  to  them,  are  described  as  the  fraud    in    putting  up  the  taJook  to 

auction-purchasers.  sale,  &c." 

Subsequent     to   the    purchase    by  In  special  appeal,  it  is  contended    > 
Dowlut  Gazi   Chowdhry,   the  holder  before  us   that  the  lower  Appellate 
of  the   7-anna  share  of    the  talook  Court  was  wrong  in  refusing  to  con- 
instituted  a  suit  under  Act  X  of  1859  sider  the  question  of  what  was  sold  or 
for  the  rent  of  1273-74.     This  suit  bought,  and  in  holding  that  the  suit 
was    not    against  Kumimunissa  and  necessarily  failed   if  the  fraud  alleged 
Dowlut   Gazi    Chowdhry    (the    per-  were  not  proved, 
sons  really  interested  in  the  matter),  It  appears  to  me  that  the  appellanli 
but    against    the    original    recorded  Are  entitled  to  our  judgment,  and  that 
proprietors      Musbruffooddeen      and  ^^  decree  of  the    lower    Appellate 
Shujatooddeen    and   against     Manik  Court  should   be  reversed.    On  tbe 
Bibi,  no  one  of  whom    any    longer  ^»ce  of  the  transaction,  there  is  strong 
had  anything  to  do  with  the  property,  evidence  in  support  of  the  allegation 
An    ex  parte  decree  was   obtained ;  ®^  fraud  which  is  made  in  the  plaint 
a  7-anna  share  in    the    talook    was  ^^^  *'  ^^  "^t  much  to  be  wondered  at 
sold  in  execution  of  it ;  and,  at  the  '^  *^®  ^^^^^  question,  as  to  whether 
sale,  the  defendant  Amjad  Ali  was  the  anything  passed  by  the  sale  to  Amjad 
purchaser.    Amjad  has  since  been  put  '^**»  ^^  ^^^  specially  put   forward, 
in  possession  by  the  Court.  ^'^^^'^  ***«  «^"<^g«  reversed  the  Maa- 
Tbo  plaintiffs  then  8ue<l.     In  their  ""^^  ^"^^"S  "  ^  f"»"^'  I  think  he 
plaint    they   allege    the    suit    under  ^^^^^  ^*^®  decided  the  question  t^ 
which  the  defendant  Amjad  Ali  pur-  ^  '^^ether  Amjad  Ali  purchased  anj- 
chased  to   be  fraudulent  as    against  *?*".«'  "^^^^^  question  was  then  raised 

them,  and   pray  that  the  sale   may    ^f  T  f^    """"^    ^°''    '^^  '^^*'"'*'"  '^ 

therefore  be  set  aside,  &c.    The  Mun-  ^'"'^    *^7    '^"'^    *™P'«    ™*«"^*' 

c          *i.       ^i_     1           x»               ,  "P^"*  record, 

sit  gave  them  the  decree  they  sought  t          r     •  •       .t   . 

fl«J;«n.   «u„f   4^u     c      1      u      A  lamofopmion  that,  under  s.  105 

finding   that   the  fraud    alleged   was  ^^  ^^^  ^  of   1859,   Ae  Court   h«. 

rpi^*i  „_     *       u  ^     r>      i.  1.  ij  power  only   to   seize  and    sell   that 

The    lower    Appellate   Court  held  whichatthe  time  is  the  property  of  the 

that  no  fraud  was  proved,  reversed  judgment-debtor;   see  PrZ   Bandku 

the  decree  of  the  Munsif,  and  dis-  Sirkar  v.  Sarbasundari  Debt  (a)  and 

missed  the  suit.    Before  the    lower  Ram  Baksh  Chailangi  y.  Hridoif  M<mi 

Appellate     Court    it    was  urged,   on  Debt  (b).    Tbe  decree  under  which 

behalfofthe  plaintiff;  that,  even  if  fraud  Amjad    Ali    purchased    was   against 

were  not  proved,  they  were  entitled  to  persons   who    at    tlie    time   had   no 

succeed,  as  Amjad   Ali  had  in  fact  inter^  in    the    tenure    which    wa^ 

bought  nothing,  the  persons  against  sold,  and  nothing  therefore  passed  to 

whom    the  decree  (under  which  he  him. 

purchased)  had  been  -obtained  having,  The  decision  of  the  lower  Appellate 

(a)  3  B.  L.  R.,  A.  C,  52  note.  (6)  8  B.  L.  R.,  10  noie. 
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Forbes   v.    Lutehmeput    Singh   (1)   and    Waked  Alt   v.  Sadiq       1878 
All  (2);    and    on    the    aide    of  the    defendants— Khoobaree  '»"^"j.^/„*„"° 

V, 
■w      »      rr  «         r        *t-  BbOJONATH 

Court  is  reversed,  and  the  decree  of  Baboo  Kashi  Kant  Sen  for  tne  re-         p^^ 

the  Munsif  is  restored  and  affirmed,  spondent.                                                  Chowdhkt. 

The  appellants  are  entitled  to  their  rp^^  judgment  of  the  Court  was 

costs  in  all  the  Courts.  delivered  by 

Macphbbsou,  J. — ^It  appears  to  me 
MooKBRjBB,  J.-I  concur.    I  also    ^^^^^  ^^^  ^^^^^^  ^^  ^^  1^^^^  Appellate 

think  that  the  Judge  ought  to  have  Court  ought  to  be  reversed,  and  that 

tried  the  point  distinctly  rwsed  before  ^^^  plaintiff's  suit  ought  to  be  dis- 

him  as  to  the  respective  rights  of  the  ^^jg^^^j 

parties  under  their  purchase.    I  find  ,^^^     ^^^^^  ^^^  ^.^  ^.^^  ^^^ 

from  the  sale  certificate  of  the  delena-  ,  ^  -.      ^        i   . 

,  V      J  ^i      •  i.i.     a  purchase  made  at  a  sale  m  execution 

ant  that  he  merely  purchased  the  right,      /  a  *  v  ^^y 

tide,  and  interest  ofthe  old  proprietors  f,  *  '"°\f\''"!  l^J^        v..     1 

of  this  yo/.,  who  had   no  title  at  all  ^^^f^>    T}'^^  ^'^.    ^'°.  ^^^^"""^ 

at  the  time  of  the  decree  or  the  sale;  «g"°st  Makbul  Ab.  but  it  appears 

whatever  right  and  title  those  persons  ^^^^  P"^'  ^  *^e  date  of  the  decree 

possessed  had  completely  passed  to  the  ^^^^  ^^^^ch  that  sale  took  place,  the 

plaintiff  in  a  previous  execution-sale.  tenure  had  been  sold  to  Wahed  Ali. 

The  defendant   therefore    purchased  That  being  the  case,  the  tenure  was 

nothing.     The  right  of  the  plaintiff  »<>'  the  property  of  Makbul  Ali  at  the 

must,  therefore,  I  apprehend,  prevail  time  of  the  decree,  or  of  the  subse- 

over  that  ofthe  defendant.    I  would  quent  attachment  and  sale,  and  the 

therefore  allow  this  appeal  with  all  plaintiff  who  purchased  at  the  sale 

costs.  simply  took  nothing. 

Following  the  decisions  in  the  cases 

_  _    P        Q  of   Fran  Bandku  Sirkar  v.  Sarba- 

(1)  10  15.  L..  K.,  13».  sundaH  Debt  (a).  Earn  Sakak  Chat- 

(2)  Before  Mr,  Justice  Macpherson  i^ngi  v.  Hridoy  Mani  Debt  (6),  and 

and  Mr.  Justice  Mitter.  Dowlut    Gazi   Chowdhry  v.  Moonshi 

The  I5tk  March  1872.  ^«««'«'*  (^)'  ^®  ^^^^  *^*^^  ***«  ^"^^ 

under  which  the  plaintiff  purchased 
WAHED  ALI  (OKE  of  thb  Defbkd-      ^^         j^^^.  ^     ^^^^  ^j^^,  ^^  ^^^  ^^^ 

AJiT8)«.  SADIQ  ALI(Plai»tiff).»        i,j-x        1-*u*  u-u 

^  ^         ^  had  no  interest  m  the  tenure  which 

Under^tenure,    Sale    of ^  Act   X   of    "^^  sold  in  execution  of  that  decree, 
1859  s   105  ^°^  therefore  that  nothing  passed  to 

the  plaintiff.    The  decree  of  the  lower 
Baboo    Umbica    Chum    Bose   for    Court  is  reversed,  and  the  suit  is  dis- 
the  appellant.  missed  with  costs. 

♦  Special  Appeal,  No.  767  of  1871,  against  the  decree  of  the  Subordinate  Judge  of  ZilU 
Chittagong,  dated  the  18th  April  1871,  affirming  the  decree  of  the  Munsif  of  Bagayu, 
dated  the  19th  September  1871. 

(a)  3  B.  L.  R,  A.  C,  52  noU,  W  8  B.  L.  R.,  10  note, 

(c)  AnUy  p.  485. 
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1878         Hai  V.    Hoghoobur  Rai  (1)  and    Gopal  Mundul  v.  Soobhudra 


KUNUU 

r. 
Brojohath 

Pal 
Chowdhbt. 


Shamchahd  Boistobee  (2),  the  Full  Bench  Ruling  in  Sheikh  Afzal  AH  ▼, 
Lala  Gaurnarayan  (3),  (which^  however^  as  their  Lordships 
observed^  did  not  appear  to  bear  directly  on  the  point),  Doorga 
Persad  Bose  v.  Sreekisio  Munshee  (4),  Sadhan  Chandra  Bosev, 
Guru  Char  an  Bose  (5),  Grish  Chunder  Mitter  v.  Sheikk 
Jhaku  (6)^  and  Anundlall  Mookerjee  v.  Khalika  Persad 
Misser  (7). 


(1)  2  W.  R.,  131. 

(2)  5  W.  R.,  205. 

(3)  B.  L.  R.,  Sup.  Vol.,  519. 

(4)  W.  R.,  Jan.  to  July  1864, 
Act  X  RuL,  48. 

(5)  8  B.  L.  R.,  6  note, 

(6)  Before  Mr,  Justice  L,  S.  Jackson 

and  Mr,  Justice  Mitter, 

The  22nd  February  1872. 

GRISH  CHUNDER  MITTER  (Plaintipp) 
V.   SHEIKH    JHAKU,    alias    ABDUR 

BUHOMAN,    AND    ANOTHBR    (DbPRND- 

AKT8),  AND  MOOHUSUDUN  MITTER 
(Ihtkbvuiob).* 

Under-tenure^    Sale    of— Act   X   of 
1859,  ss.  105,  and  108  to  110 

Baboo  Tarucknaih  Dutt  for  the 
appellant. 

Baboo  Bhowani  Chum  Dutt  for  the 
intenrenor. 

Baboo  Oopendro  Chunder  Bose  for 
the  other  respondents. 

Thb  judgment  of  the  Court  was 
delivered  by 

Jacksoh,  J. — This  was  a  suit  for 
rent  brought  by  Grish  Chunder  Mitter 
against  Abdur  Ruhoman  and  another. 

The  plaintiff  alleged  that  these 
defendants  occupied  two  and  a  hfill 
bigas  of  land  in  the  village  of  Kat- 
pore    Alipnugger,    within    a   tenure 


formerly  held  by  Khettermohon 
Bose,  which  tenure  the  plain  tiff  alleged 
that  he  had  purchased  in  execati(n 
of  a  decree  of  the  Civil  Court. 

The  defendants  denied  that  tbey 
were  liable  to'pay  any  rent  to  the  plamt- 
tff,  and  in  accordance  with  this  answer 
of  theirs,  one  Modhusadun  Mitter 
intervened  and  procured  himself  to 
be  made  a  party  to  the  suit,  aHeging 
that,  subsequent  to  the  alleged  pur- 
chase by  the  plaintiff,  he  himself  had 
bought  the  tenure  in  question  at  a  sale 
by  order  of  the  Revenue  Court  in  exe- 
cution of  a  decree  for  arrears  of 
rent. 

The  Munsif  who  tried  the  suit  gave 
the  plaintiff  a  decree. 

That  decision  has  been  reversed  bj 
the  Judge,  who  holds  that,  not«ith« 
standing  the  prior  sale  in  execution  of 
a  Civil  Court  decree,  the  sale  by  order 
of  the  Revenue  Court  passed  the 
whole  tenure,  and  that  consequently 
the  intervener,  and  not  the  plainti^ 
had  got  the  tenure,  and  was  entitled 
to  the  rents. 

Several  grounds  of  appeal  have 
been  raised,  and  one  of  them  is  that 
which  directly  traverses  the  principal 
an4  sole  ground  of  the  fudges 
decision,  namely,  that  the  sale  by  the 
Civil  Court  was  a  valid  sale,  and  that 

(7)  See  next  page. 


«  Special  Appeal,  No.  1247  of  1871,  against  the  decree  of  the  Judge  of  Zilla  24-Per- 
gunnas,  dat«d  the  27th  June  1871,  reversing  the  decree  of  the  Munsif  of  Alipore, 
dated  the  13th  August  1870. 
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Baboos  Ohunder  Madhub   Ghose,  Bungshi  Dhur   Sen,  and 
Juggut  Doorlubh  Bysack  for  the  appellants. 


the  subsequent  purchaser  at  the  sale 
in  the  Revenue  Court  took  nothing, 
the  rights  of  the  outgoing  tenant 
having  previously  passed  to  the  pur- 
chaser at  the  Civil  Court  sale. 

There  seems  to  be  something  in 
the  nature  of  a  conflict  of  decisions 
on  this  point,  and  if  we  were  obliged 
to  decide  the  case  on  that  point,  it 
might  have  been  necessary  to  refer 
the  case  to  a  Full  Bench.  But  I 
think  we  are  not  under  that  necessity, 
because  one  point,  on  which '  the 
decision    of    the  Munsif    rests,  and 


(7)  Before  SirR.  Couch,  Kt,  Chief 
JusticCf  and  Mr,  Justice  Glover. 

The  13M  May  1873. 

ANUNDLALL  MOOKERJEE,  son  of 
BHUGWANCHCJNDERMOOKERJEE, 
Decrasbd  (Dbpeitdant)  v.  KHALIKA 
PERSAD  MISSER^ltOTHBBS  (Plaint- 
iffs).* 

Under 'tenure.  Sale  of— Act  Xofl  859, 
w.  105  ^  106— Irregularity-Stay 
of  Sale—Beng.  Act  VI  of  1865, 
S8,  6  5*  13. 

Baboos  Ashooiosh  Dhur  and  JRo- 

which  has  not  been  noticed  by  the  mesh  Chunder  Mitter  {or  the  K^^eilfint. 
Judge,   appears  to    be  sufficient    to 

dispose    of  the    case.    It    turns    out  ^^^^^  ^*^*  ^^^^  Bass  for  the 

that  the  purchase  by  the  intervener  '^spondents. 

in  the  Revenue  Court  took  place  upon  Thb  judgment  of  the  Court  was 

a  decree  for  rent  obtained    at    the  delivered  by 
instance  of    the  intervenor    himself, 

who  sued  in  that  Court  as  the  ijara-  Couch,  C.J. — The  Judge  has  found 

dar  and  locum  tenens,  not  of  the  sole  that  the  sale    was   not  a  fraudulent 

owner,  or  the  whole  body  of  owners,  one.     Therefore,  we  are  not  to  consi- 

but  of  the  owner  of  a  fractional  share  der  the  case  as  a  suit  brought   by  a 

of  the  estate.    That  being  so,  it  comes  third  person,  or  a  person  not  a  party 

within  the  provisions  of  ss.  108  to  110,  to  the  suit  in  which  the  sale  was  made, 

ActXof  1859,  and  the  sale  in  question  for  setting  it  aside  on  the  ground  of 

was  not  that  of  the  tenure,  but  of  the  fraud.    We  shall  have  to  see  whether 

riohis  and  interests  of  the  holder  of  it  it  can  be  entertained  as  a  suit  to  set 

as  if  in  an  ordinary  Civil  Court  exe-  aside  the  sale  on  account  of  irregularity 

cution.  in  it. 

This  seems  to  dispose  of  the  whole  A  decree  had  been  obtained  for  an 

case,  and  upon  that  ground,  I  think,  arrear  of  rent  due  in  respect  of  the 

the  intervenor*s  claim  failed,  and  that  under-teuurc.    The  defendant  in  that 

the  plaintiff  was  undoubtedly  entitled  suit  was  the  person  whom  the  zemin- 

to  the  rent.    I  think,  therefore,  that  dar  had  a  right  to  suppose  was  the 

the  judgment  of  the  lower  Appellfite  tenant.      Beng.   Act  VIII  of    1865 

Court  must  be  set  aside,  and  that  of  provides  for  the  manner  in  which   a 

the  Munsif  restored  with  costs.  sal^  shall  be  made  under  a  decree  of 


1873 
Shamghand 

KUNDU 
V, 

Brojonath 

Pal 
Chowdhby. 


*  Special  Appeal,  No.  911  of  1872,  against  the  decree  of  the  Judge  of  Zilla  Jcssore, 
dated  the  27th  March  1872,  modifying  a  decree  of  the  Subordinate  Judge  of  that  district, 
dated  the  13th  December  1870. 
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i??__      Baboos  Gopal  Lall  Mitter,  Obhoy  Churn  Base,  Kali  Mobun 


SwAMCHAHD  DosSf  Hem    Chunder   Banerjety    Durga    Mohun   Doss,    Bama 
Churn  Banerjee,  and  Bhowani  Churn  Dutt  for  the-  respondents. 


KUNDU 

V. 

Brojonatr 

Pal 
Chowohrt. 


thai  kind,  and  i.  6  aajs  that,  if  the  in  the  only  way  which  would  anthorixe 
sum  due  under  the  decree  is  paid  the  stopping  of  the  sale,  and  until 
into   Court  at  any  time  before  the  the  money  was  paid  into  Court,  the 
sale  commences,  either  by  the  default-  authorities  ought  not  to  have  taken 
ing  holder  of  the  nnder-tenure,  or  notice  of  it.    The  law  has  provided, 
any  one  on  his  behalf,  or  any  one  &nd  I  think  wisely,  that,  in  order  to 
interested  in  the  protection  of  the  stop  the  sale,  the  sum  due  under  the 
under-tenure,  the  sale  shall  not  take  decree  shall  be  paid  into  Court.     This 
place.    The  present    plaintiff  might  provision  seems  to  have  been  made  to 
have  stopped  the  sale  by  paying  the  prevent  any    question    being    raised 
sum    due    under    the    decree    into  upon  the  doubtful  and  untrustworthy 
Court.    Although    his    transfer    was  testimony  of  witnesses,  whether   the 
not  registered,  he  was  a  person  inter-  money  had  been  paid  to  a  naib  or 
ested  in  the  protection  of  the  under-  mookhtar    of  the  zemindar,    or  sny 
tenure,  and  entitled  to  do  that.    The  oth^r  person.    In  fact,   according  to 
money  was  not  paid  into  Court,  and,  the  finding  of  the  Judge,  there  was 
therefore,  there  is  no  ground  in  law  not  an  irregularity  which  injuriously 
for  saying  that  the  sale  was  improper  affected    the   parties  so  as  to   be  a 
or  irregular  on  account  of  the  pay-  ground  for  setting  aside  the  sale, 
ment  of  the  money  to  the  naib  of  The  law  has  said  what  shall  be  done 
the  zemindar.    The  person  who  wish-  in   the  case  of  an  irregularity  of  this 
ed  to  stop  the  sale  ought   to  have  description   in  sales.   S.    13  of  Beng. 
taken  the  proceedings  directed  by  the  Act  VIU  of  1865  says  that  an  appeal  is 
law.     The  only  irregularity  which  the  to  lie  to  the  Collector  from  any  pro- 
law  could    take  notice  of   in  these  ceedings    of  a  Deputy  Collector,   if 
proceedings  was  that  the  sale  was  not  made  within  fifteen  days,   and   then 
held  at  the  place  named  in  the  notifi-  it  says  that  ^*  no  proceedings  under  thn 
cation.    That,    no    doubt,    was    an  Act  shall  be  reversed  or  modified  on 
irregularity,  but  the  Judge  finds — and  appeal,   except  upon  the  ground   of 
he  is  the  proper  authority  to  come  to  irrelevancy  of  the  law,  or  of  such  an 
a  finding  upon  that  matter — that  the  irregularity  in  procedure  as,    in  the 
changing  of  the  place  of  sale  did  not  opinion  of  the  appellate  authority,  hma 
cause  any  deficiency  of  bidders,  and  in  caused  injury  to  the  interests  of  one 
that  way,  injuriously  affect  the  owners  of  the  parties  to  the  suit  in  which  tlie 
of   the  property  that  was  sold.     He  decree  was  passed."    Here  no  ground 
considered  that  it  did  operate   inju-  is  shown   upon  which  this  sale  could 
riously,  because,  as  he  says,  if  the  place  have  been  set  aside,  if  this  course  had 
had  not    been  changed,    the  money  been  taken. 

would  have  been  received  in  time  to  Then,  should  the  present  plaintiff 

stop  the  sale,  and  so    the  sale  would  be  in  a   better  position  for    setting 

have  been  stopped.    But  that  is  not  a  aside  this  sale  for  irregularity   than 

ground  of  injury  that  can  be  taken  the  person  against  whom  the  decree 

notice  of ;  for  the  money  was  not  paid  was  made  would  have  been  ?    There 
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arrears  of  rent  took  place  under  s.  105,  Act  X  of  1859 ;  but  at  the  ^^^,^^J^^^ 
time  of  the  Collector's  decree  under  which  that  sale  took  place,  the 
rights  of  the  jotedar  8  had  already  passed  to  the  appellants.  On  con- 
firmation of  the  sale  to  them,  the  appellant's  title  related  back  to 
the  date  of  sale,  t.e,,  the  19th  February.  [Kemp,  J. — It  is  the 
certificate  which  passes  the  right.  Couch,  C.J. — Till  confirma. 
tion  there  is  a  good  contract  of  sale,  but  it  is  merely  a  contract.] 
Yes ;  but  when  the  sale  has  been  confirmed,  the  title  dates  from 
the  date  of  the  contract.  The  zemindar's  right  to  sell  under 
8.   105^  Act  X  of  1859,  is  limited  to  cases  in  which  the  tenure 


is  no  ground  upon  which  he  can  be 
in  abetter  position,   and  be  entitled 
to  complain,  of  anything  as   an  irre- 
gularity which  the  other  would  not  have 
been  entitled  to  complain  of.    S.   106 
of  Act  X  of  1859  expressly  says  that 
"  no  transfer  of  an  under- tenure  which, 
by  the  provisions  of  this  Act,  or  any 
other  law  for  the  time  being  in  force, 
is  required  to  be  registered   in  the 
garrishia  of  the  zemindar  or  superior 
tenant,  shall  be  recognized  unless  it 
shall  have  been  so  registered.**    That 
proviso  applies  to  s.  105.    These  two 
sections    are   to    be  taken  together. 
S.  105  provides  for  the  sale  of  trans- 
ferable   tenures  ;  and    s.    106  for  a 
person  to  whom  a  tenure  has    been 
transferred,  putting  in  a  claim   that  it 
may  not  be  sold  in   execution  of  a 
decree  against  another  person.  Where 
a  decree  has  been   obtained  against 
the    tenant  who  was  known  to   the 
zemindar,  it  enables  the  transferee  to 
come  in  and  allege   that  the  person 
against    whom  the  decree  has  been 
obtained  was  not  the  proprietor  of  the 
under-tenure,  and  was  not  in  lawful 
possession.    But  then  it  provides  that 
no  transfer  shall  be  recognized  for  any 
such  purpose  unless  it  has  been  regis- 
tered.    It    may    be    that    for   other 
purposes,  the  transfer  would  operate ; 
it  would  operate  between   the  person 


making  it  and  the  person  to  whom  it  is 
made ;  but  until  it  has  been  registered, 
the  zemindar  is  entitled  to  treat  the 
transferor  as  his  tenant,  as  the  person 
liable  to  be  sued  for  the  rent  and 
against  whom  the  decree  is  properly 
obtained.  Where  the  ^ansfer  has 
not  been  registered,  all  that  the 
transferee  can  do  is  to  stop  the  sale 
under  s.  6  of  Beng.  Act  VIII  of  1865, 
by  paying  the  money  into  Court,  or  if 
there  has  been  an  irregularity  of  which 
the  defendant  in  the  rent-suit  could 
complain,  and  by  appealing  have  the 
sale  set  aside  on  account  of  it,  the  trans- 
feree may  be  able  to  do  the  same. 
He  is  in  the  same  position  as  the 
transferor,  and  is  not  entitled  to  go 
beyond  that  where  there  has  been  no 
fraud. 

I  think  this  suit  to  set  aside  the 
sale  cannot  be  maintained,  because  no 
irregularity  has  been  shown  which 
caused  injury  to  the  interests  of  one 
of  the  parties  to  the  suit  in  which  the 
decree  was  passed. 

The  decree  which  has  been  appealed 
from  must  be  reversed,  and  the  decree 
of  the  first  Court  in  which  a  proper 
view  of  the  case  seems  to  have  been 
taken  will  stand.  The  appellant  will 
have  the  costs  of  this  appeal  and  of 
the  appeal  to  the  lower  Court. 


492  BENGAL  LAW  REPORTS.  [VOL.  XU. 

1873 remains  in  the  hands  of  the  defaulter — Fran  Bandhu  Sirkar  ▼. 

^"kundu"""   Sarbasundari  Debt  (1),  Ram  Baksh  Chatlangi  v.  Hriday  Mani 
V*  Debi  (2)  ;  Tirthanund  Thahoorv.  Paresmon  Jha  (3),  and  Sami" 

Pal  dirad  Khalifa  v.  Harischandra  (4),  [Kemp,  J. — That  was  a 
decision  by  Loch  and  Mitter,  J  J.,  and  it  is  directly  in  conflict 
with  a  previous  decision  of  the  same  learned  Judges  in  Mustawnut 
Sufuroonissa  v.  Saree  Dhoopee  (5).]  The  two  cases  are  distin- 
guished by  Loch,  J. ;  Sheikh  Afzal  Alt  v.  Lala  Gaurnarayan  (6) 
and  Dowlut  Gazi  Chowdhry  v.  Moonshee  Munwar  (7) 
are  to  the  same  effect.  [Cough,  C.J. — There,  according  to 
Mookerjee,  J.,  the  defendant  merely  purchased  the  rights  title, 
and  interest  of  former  proprietors  which  were  ntV,  here  the  tenure 
itself  was  sold.]  In  Forbes  v.  Lutchmeput  Singh  (8),  the  Privy 
Council  appear  to  adopt  the  view  expressed  in  Tirthanund 
Thakoor  Y.  Faresmon  Jha  {3) ;  and  see  also  Mojon  Mollo  v. 
Dula   Gazi  Kulan  (9).      This  view   is   further  confirmed  by 

(1 )  3  B.  L.  R.,  A.  C,  52  noU.  Baboo  Bungshi  Dhur  Sen  for  the 

(2)  8  B.  L.  R.,  10  note.  respondents. 

(3)  lOB.  L.  R.,  142no/«. 

(4)  3  B.  L.  R.,  A.  C,  49.  The  judgment  of  the  Court   was 

(5)  8  W.  R.,  384.  deliTered  by 

(6)  B.  L.  R.,  Sup.  Vol.,  619. 

(7)  Ante  p  485  Jacksow,  J. — The  decision  of  the 

(S)  10  B  L  R    139  lower    Appellate .  Court  in  this   case 

/n\  r>  ^       i#     7    ^-     r    o    r    r         indicates  an  entire  inability  to  gnsp 
(d)  Before  Mr,  Justice  L,  S,  Jackson      ,  ,   i.    .         ^  .  .. 

J  %j      T    A-      TkM'^s  ^^  re^  mctB  and  questions   ansins 

and  Mr,  Justice  Miller,  ..        ^    .        ^i  ,         ,     ^ 

upon  these  facts  as  thej  ought  to  hare 

Hie  25<A  February  1873.  been  grasped.   The  plaintiff  purchased 

an  istemrari  jote^  that  is  to  say,  the 

**2^*^^  ?.?x^I^  (Plaihtiff)  .dula    right,  title,  and  interest  of  the  tenant 
GAZI  KULAN  AND  AMOTUBB  (Defend-  ,v^     .      .      *  ^    ,^^^     ^  i     - 

^^v  «  therein  in  August   1 866  at  a  sale  in 

execution  of  a  Civil  Court  decree.  This 

Under^tenure,    Sale   of-^Act   X   of   i«  unquestionable.    It  is  also  allied, 

1 859,  *.  1 05— Fftiifrf— J?<?y  w/ra/iV>«    «n<i  t^^ere  appears  to  be  really  no  reason 

Act  (XX  of  1866J,  *.  Ze-^liefusal    to  doubt,  that  in   p jrsuance  of  that 

to  register.  purchase   the    plaintiff    went  to  the 

zemindar    and  received  from  him  a 

Baboos  Hurry  Mohun  Chuckerbutty    potta,      which    potta     the     pluntiff 

and    AukhH    Ckunder   Sen    for    the    sought  to  n^ster  according  to  law. 

appellant.  The  zemindar  appeared  in  the  Regis- 

^  ^wcial  Appeal,  No.  241  of  1872,  against  the  decree  of  the  Additional  Jndge  of 
Zilla  Chittaf^ni^,  dated  the  9fh  October  187L  reTersiiifi;  a  decree  of  the  Uunsaf  of 
Chovrky  Raog«n,  datctl  the  9ih  May  1871. 
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the  provision  at  the  close  of  s.  105  enabling  a  zemindar  who        i878 
has  failed  to  realize  the  full  amount  of  the  arrears  by  a  sale  of  S"amchakd  • 

•'  KUNDU 

V. 

try  office,  and  there  admitted  the  landlord  not  getting  his  rents  had  a  Brojonath 
execution  of  the  potta,  but  did  not  right  to  look  to  the  occupier  of  his  land  Ghowdhrt. 
assent  to  its  being  registered,  where-  and  to  the  land  itself  as  his  security, 
upon  the  Registering  Officer  (why  I  and  the  plaintfT,  when  his  potta  was  re- 
do not  know)  withheld  registration,  fused  r^stration,  had  his  full  opportn- 
Under  s.  36  of  the  Registration  Act,  nity  to  have  that  registration  enforced, 
it  appears  to  us  that,  on  the  Register-  if  it  was  his  right."  The  Judge  alto- 
ing  Officer  enquiring  whether  or  not  gether  overlooks  the  fact  that  the 
the  document  was  executed  by  the  zemindar  well  knew  that  the  plaintiff 
person  by  whom  it  purports  to  have  had  acquired  the  tenure  by  purchase, 
been  executed,  if  such  person  admits  Notwithstanding  that  knowledge,  three 
the  execution  of  the  document,  the  years  afterwards,  he  brought  a  suit  for 
plain  duty  of  the  Registering  Officer  is  arrears  of  rent  against  a  person  whose 
to  register  the  document  whether  the  interests  he  knew  had  become  extin- 
executant  asks  or  consents  to  it  or  guished,  and  obtained  the  sale  of  the 
not.  The  plaintiff,  no  doubt,  if  well  tenure,  on  the  strength  of  an  ex  parte 
advised,  ought  to  have  made  proper  decree  against  such  person.  If  it  were 
application  to  enforce  registration,  but  necessary  to  decide  the  case  on  that 
he  did  not.  After  this  the  zemindar  point  alone,  it  would  be  sufficient  to 
brought  a  suit  for  arrears  of  rent  say  that  the  zemindar,  by  such  subse- 
against  the  tenant  who  had  been  sold  quent  purchase  in  execution  of  a  decree 
out,  which  suit  was  undefended,  a  against  a  sold-out  tenant,  had  taken 
decree  was  passed,  the  tenure  was  nothing,andwasbound  togive  waytoa 
put  up  to  sale,  and  purchased  by  the  bond  fide  purchaser  like  the  plaintiff, 
zemindar  himself  for  Rs.  2.  The  More  than  that,  under  the  circum- 
zemindar  then  applied  to  the  Collector  stances  of  the  case,  it  is  quite  clear  that 
to  put  him  in  possession,  which  was  the  conduct  of  the  zemindar  is  tainted 
done  notwithstanding  the  protest  of  with  fraud.  He  is  made  aware  of  the 
the  plaintiff.  The  plaintiff,  therefore,  pluntiff's  purchase,  he  actually  exe- 
brings  this  suit  to  be  restored  to  cutes  a  potta  in  plaintiff's  favor,  goes 
possession.  to  the  Registrar's  office  to  register 
The  C!ourt  of  first  instance  found  the  document,  and  there  declines  to 
that  the  zemindar's  conduct  was  register  it.  He  then  tries  to  avoid  his 
tainted  with  fraud,  and  gave  the  own  act,  and  ignoring  the  plain tifi 
plaintiff  a  decree :  that  decree  has  been  brings  a  suit  against  a  party  whose 
reversed  by  the  Additional  Judge  rights  he  knows  to  be  non-existent, 
upon  very  insufficient  reasons.  The  Under  such  circumstances  if  the  sale 
Judge  says : — **  The  plain tifi*s  potta  is  under  the  rent  decree  had  any  validity, 
inadmissible  as  evidence,  and  I  can-  and  could  prevail  over  the  previous 
not  but  think  that  probability  lies  on  purchase  made  by  plaintiff,  it  would 
the  side  of  want  of  genuineness  in  have  been  the  duty  of  the  Court  to 
ik\AdakMla».  I  am  certainly  unable  to  order  the  zemindar  to  reconvey  the 
determine  that  the  plaintiff  has,  since  tenure  to  the  plaintiff,  but  as  I  have 
his  auction-purchase  in  1866,  paid  already  st«ted  that  is  unnecessary  as 
rent  to  the  zemindar  defendant.    The  the  zemindar  took    nothing    by    his 
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1873        the  tenure,  to  proceed  against  "  any  other  property  belonging 
Shamchamu  to  the  debtor."  [Pontipex,  J. — The  effect  of  such  a  construction 

KUNDU  •  *- 

^'  would  be  that  the  tenant,  by  transferring  the  tenure  before  sale 
Pal  by  the  zemindar,  could  altogether  get  rid  of  his  liability  for  the 
arrears ;  because  the  zemindar's  right  to  proceed  against  the 
*^  other  property"  does  not  arise  until  **  after  the  sale  of  the 
tenure."  Couch,  C.J. — S.  105  does  not  say  the  tenure  is  to  be 
sold  "  as  the  property  of  the  tenant."  In  many  cases  the  tenure 
is  the  zemindar's  only  security.]  The  plaintiffs  can  bring  a  civil 
suit  to  set  aside  the  sale  of  the  tenure — Gunga  Dots  Duti  t. 
Bamnarain  Ghose  (1).  [CouCH,  C.J.  —  There  fraud  wm 
alleged.  The  question  here  is  whether  the  plaintiffs  can  bring  this 
suit  before  the  transfer  to  them  is  registered.  They  might  have 
stayed  the  sale  under  the  rent  decree  by  depositing  the  amount 
due.]  They  were  not  interested  in  the  protection  of  the  tenure ; 
see  Ram  Baksh  Chatlangi  v.  Hridoy  Mani  Debt(2).  The  cases 
mentioned  in  the  referring  order,  as  supporting  the  defendant's 
view,  are  opposed  to  the  decision  of  the  Privy  Council  in 
Forbes  v.  Lutchmeput  Singh  (3). 

Baboo  Kali  Mohun  Doss  for  the  respondents. — In  all  the 
cases  before  the  case  of  Pran  Bandhu  Sirkar  v.  Sarbasundari 
Debi  (4),  it  was  held  that  the  zemindar  could  follow  the  land 
so  long  as  the  defaulting  tenant  remained  on  the  register.  That 
case  proceeded  on  a  misconstruction  of  the  words  **  other  pro- 
perty" in  s.  105,  Act  X  of  1859. 

At  this  point  he  was  stopped  by  the  Court:  b.ut  no  reply 
was  made  on  behalf  of  the  appellants. 

The  following  judgments  were  delivered  by  the  Full  Bench:— 

Couch,  C.J.  (Kemp,  Glovee,  and  Pontifex,  JJ.,  con- 
curring).— The  decision  of  the  present  question  depends  in  my 
opinion  upon  the  construction  which  is  to  be  put  upon  ss.  105 
and  106  of  Act  X  of  1859.     Those  sections  I  think  must  be 

purchase.    The  judgment  of  the  lower  (1)  B.  L.  R.,  Sup.  VoU  625. 

Appellate  Court  is  overruled,  and  that  (2)  S  B.  L.  R.,  10  note. 

of  the  first  Court  is  restored  with  oil  (3)  10  B.  L.  R.,  139. 

costs.  (4)  3  B.  L.  R.,  A.  C,  52  note. 
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read  togettierj  fonning  as  they  do  a  provision  for  the  sale  of       i878 
transferable  tenures  in  execution  of  decrees  for  arrears  of  rent.     Shamohahd 
S.  105  says  that^  if  there  is  a  decree  ^^  for  arrears  of  rent  due   _     «• 

Bbojohath 

in  respect  of  an  under-tenure  which  by  the  title-deeds^  or  the  Pal 
custom  of  the  country^  is  transferable  by  sale^  the  judgment- 
creditor  may  make  application  for  the  sale  of  the  tenure,  and 
the  tenure  may  thereupon  be  brought  to  sale  in  execution  of 
the  decree,  according  to  the  rules  for  the  sale  of  under-tenures 
for  the  recovery  of  arrears  of  rent  due  in  respect  thereof  con- 
tained in  any  law  for  the  time  being  in  force." 

By  tenure  is  meant,  not  the  right  or  interest  of  any  person 
in  the  land,  but  the  holding  or  the  interest  which  has  been 
created  by  the  lease,  and  giving  to  the  word  its  plain  and  ordi- 
nary meaning,  it  is  that  which  is  to  be  sold.  If  this  had  not 
been  intended,  and  the  person  who  obtained  a  decree  for  rent 
was  to  be  only  entitled  to  sell  the  right  and  interest  of  the 
person  against  whom  the  decree  was  obtained,  it  would  not  have 
been  necessary  to  make  the  provision  in  this  section,  as  ihe 
decree  might  be  executed  upon  all  hie  property  in  the  same 
manner  as  any  other  decree.  It  seems  to  me  that,  by  providing 
that  the  tenure  shall  be  sold,  more  was  meant  than  selling  what 
is  the  property  of  the  person  against  whom  the  decree  had  been- 
obtained.  And  the  words  *'  according  to  the  rules  for  the  sale 
of  under-tenures  for  the  recovery  of  arrears  of  rent  due  in  respect 
thereof,"  may  assist  us  in  coming  to  this  conclusion.  The  rent 
is  not  regarded  as  due  from  the  person  against  whom  the  decree 
is  obtained,  but  as  due  in  respect  of  the  tenure. 

The  words  in  the  latter  part  of  the  section,  '^  other  property," 
do  not  appear  to  me  to  limit  the  meaning  of  the  first  part. 
In  many,  if  not  in  most,  cases,  the  tenure  would  be  the  property 
of  the  person  against  whom  the  decree  is  obtained,  and  then 
the  words  ^^  other  property,  moveable  or  immoveable,  belonging 
to  the  judgment-debtor"  would  not  be  inappropriate.  I  think  it 
would  be  giving  too  great  an  effect  to  the  words  '^  other  property" 
to  say  that  they  show  that  the  intention  of  the  Legislature  was 
not  that  \he  whole  of  the  tenure  should  be  sold,  but  only  the 
right  and  interest  of  the  judgment-debtor  in  it  When  we 
compare  the  words  of  Act  ^  with  those  of  the  Regulation 

64 
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1873        which  was  repealed  by  it,  and  for  which  the  proviBions  in 

Shamohad    ^ct  X  were  sabatituted,  it  seems  that  some  alteration  of  the 

«•         law  was  intended :  Act  X  professes  to  be  an  Act  to  amend  the 

Bbojovatk 

Pal  law^  and  not  merely  a  consolidating  Act  Many  proyifiions  in 
the  Regulation  are  repealed,  and  others  are  substitnted  for  them. 
The  part  of  the  7th  clause  of  s.  15  of  Regulation  YII  of  1799, 
which  would  be  applicable  to  the  present  question,  says : — **  If 
the  defaulter  be  a  dependent  talookdar,  or  the  holder  of  any 
other  tenure  which  by  the  title-deeds,  or  established  usage  of 
the  country,  is  transferable  by  sale  or  otherwise,  it  may  be 
brought  to  sale  by  application  to  the  Dewanny  Adawlnt,  in 
satisfaction  of  the  arrear  of  rent."  This  authorizes  the  sale 
where  the  defaulter,  the  person  against  whom  a  decree  might 
be  obtained,  is  the  holder  of  the  tenure.  The  Judicial  Com- 
mittee of  the  Priyy  Council,  in  the  case  of  Forbes  y.  Lutehmepni 
Singh  (1),  allude  to  these  words,  and  consider  that  they  are 
yery  material  as  to  what  cases  were  within  the  Regulation. 
They  say: — "They  were  not  the  holders  of  any  tenure,  to 
use  the  words  of  Regulation  VII  of  1799,  and  were  certainly 
not  ^proprietors'  in  the  words  of  the  Regulation  YIII  of  1819." 
In  Act  X,  words  which  are  capable  of  a  much  wider  meaning 
are  substituted  for  the  words  of  the  Regulation.  The  Act  says 
generally  that,  if  there  is  a  decree  for  arrears  of  rent,  the  tenure 
may  be  sold.  There  are  no  words  limiting  it  to  a  decree 
obtained  against  the  person  who  is  at  the  time  the  holder  of 
the  tenure. 

There  is  another  difference  between  the  Act  and  the  Regu- 
lation which  shows  that  it  was  the  intention  of  the  Legislature 
to  giye  to  the  zemindars  a  more  effectual  remedy  than  they 
possessed  before.  The  8th  clause  of  s.  15  of  the  Regulation 
directs  that  transfers  shall  be  registered.  "  As  a  further  security 
to  the  zemindars  in  maintaining  their  rights  oyer  the  dependent 
talookdars  continued  under  them,  the  latter  are  hereby  required 
to  register  in  the  sudder  cutcherry  of  the  zemindari  to  which 
their  talooks  may  be  attached,  all  transfers  of  such  talooks 
or  portions  of  them,  by  sale,  gift,  or  otherwise,  as  well  as  all 
successions  thereto  and  diyisions  among  heirs  in  cases  of  inherit- 

(1)  lOB.  L.  R.,  139;  at  p.  152. 
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auce."    But  it  does  not  provide^  as  Act  X  does  in  the  proviso        1878 
to  8.   106,  that  no  transfer  which  is  required  to  be  resristered  Shamghand 
shall  be  recognized  unless  it  has  been  so  registered,  or  unless         v. 
sufficient  cause  for  non-registration  be  shown  to  the  satisfaction        Pal 
of  the  Collector.    More  stringent  provisions  in  favor  of  zemin*     "**^^''"*  • 
dars  are  inserted  in  Act  X  of  1859  than  in  the  Regulation. 
It  appeara  to  me,  taking  ss.   105   and  106  together  with  the 
proviso,  that  it  was  intended  that  the  zemindar  should  be  at    • 
liberty  to  treat  as  the  holder  of  the  tenure  and  the  person  whom 
he  might  sue  for  the  arrears  of  rent,  the  pe^on  who  is  registered 
in  his  books  as  the  owner,  unless  any  one  could  show  that  there 
had  been  a  transfer,  and  that  there  was  sufficient  cause  for 
its  nourregistration.     In  such  a  case  a  zemindar  might    find 
that    he    had  been   suing  the   wrong  person.     Taking  these 
sections  together,  I  think  that  the  zemindar,  having  obtained 
a  decree  for  arrears  of  rent,  is  entitled  to  sell  the  tenure ;  and 
that  the  person  who  has  obtained  a  transfer  which  he  has  not 
registered,  and  cannot  show  a  sufficient  cause  for  not  registering, 
is  bound  by  the  sale,  and  cannot  set  up  a  title  which  he  has 
acquired  by  a  previous  sale. 

S.  106  appears  to  provide  for  cases  where  the  zemindar  has 
sued  the  wrong  person.  The  real  proprietor  may  come  in  upon 
the  condition  of  depositing  the  amount  of  the  decree,  and  may 
show  that  he  was  the  owner  of  the  tenure,  and  should  have 
been  sued.  That  is  a  wholesome  provision,  for  a  suit  might  be 
brought  collusively,  and  a  decree  for  the  arrears  of  rent  might 
be  obtained,  and  the  tenure  be  sold  without  the  real  proprietor 
being  able  to  show  that  in  fact  the  arrears  claimed  were  not  due. 

The  opinion  that  I  now  state,  and  which  I  stated  in  a  former 
case  (1)  when  I  sat  with  Glover,  J.,  ia  in  accordance  with  the 
earlier  decisions  of  this  Court.  And  in  the  conflict  of  opinion 
which  there  is  amongst  the  learned  Judges  of  this  Court,  it  is 
satisfactory  for  me  to  find  that  in  the  earlier  cases  the  same 
was  decided  as  I  now  propose  that  we  should  decide. 

In  the  case  of  Gunga  Doss  Dutt  v.  Ramnarain  Ghose  (2),  which 
is  a  Full  Bench  Ruling,  the  late  learned  Chief  Justice,  no  doubt, 

(1)  See  Anundlall  Mookerjee  v.  Khaliha  Persad  Misser^  ante^  p.  489. 

(2)  B.  L.  R.,  Sup.  Vol.,  025. 
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^^^       appears  to  have  expresaed  an  opinion  eontrarjr  to  this ;  but  it 


^"kuhdu"^  does  not  aeem  to  me  that  the  decision  there  was  npon   the 

^^  ^'         question  which  is  .now  before  us*     The  cases  in  this  Court  in 

Pal        which  the  question  had  been  decided  were  not  referred  to  in 

Chowdhbt. 

that  case,  and  were  not  in  an  j  way  the  ground  of  the  reference 
to  the  Full  Bench*  From  this  I  conclude  that  it  was  not  flten 
intended  to  refer  the  present  question.  What  was  referred 
was  the  question  as  to  incumbrances,  although  no  doabt  tlie 
Chief  Justice  expressed  an  opinion  on  the  question  now  before 
ns.  On  the  other  hand,  in  the  case  of  Sheikh  Afzal  AU  t.  Lida 
Gaurnarayan  (1)/  which  was  also  a  Full  Bench  case.  Sir  Barnes 
Peacock  appears,  so  far  as  we  can  gather  from  his  language,  to 
have  been  of  the  same  opinion  as  myself.  Under  these  circum- 
stances, it  seems  to  me  that  we  are  not  bqund  by  the  decision  of 
the  Full  Bench  in  the  case  of  Gunga  Doss  Dutt  v.  Ramnaraxm 
Ghose  (2),  and  I  think  the  question  now  comes  properly  before 
this  Full  Bench  to  determine  it  independently  of  any  previous 
decision  of  this  Court*  Looking  at  it  as  a  question  under  tJie 
Act,  I  think  the  answer  ought  to  be  that  the  sale  under  the 
Act  did  confer  a  complete  title  upon  the  purchaser* 

Jackson,  J. — I  am  of  the  same  opinion  with  the  learned 
Chief  Justice.     I  also  think  that  we  are  not  concluded  by  the 
judgment  of  the  Full  Bench  in  the  case  of  Gunga  Doss  Dutt  ▼. 
Eamnarain  Ghose  (2).     The  decision  of  the  Full  Bench  on  that 
occasion  appears  rather  to  have  been  a  decision  upon  a  nearly 
similar  point  on  a  different  ground  than  a  decision  upon  the 
question  now  before  us.     If  it  were  otherwise,  no  doubt  under 
the  rules  for  references  to  the  Full  Bench,  we  should  probably 
have  to  govern  ourselves  by  that  decision.     The  simplest  and 
only  safe  mode  of  deciding  the  question  before  us  appears  to 
be  upon  the  construction  of  ss.  105  and  106  of  Act  X  of  1859, 
taking  those  sections  along  with  the  other  sections  of  the  Act. 
The  modes  of  executing  decrees  passed  under  Act  X  were 
originally  pointed  out  in  the  sections  commencing  with  s.  86  of 
that  Act     The  86th  section  has  been  repealed,  and  is  replaced 
by  s.  17  of  Beng.  Act  YI  of  1862.  That  section  declares  generally 
what  the  procedure  open  to  a  decree-holder  is  in  these  words : — 

(1)  B.  L.  R.,  Sup.  Vol.,  519.  (2)  B.  L.  R.,  Sup.  Vol.,  625. 
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**  Process  of  execution  in  any  suit  hereafter  to  be  instituted       1873 
under  this  Act,  or  under  Act  X  of  1859,  may  be  issued  against  sh^mchahd 
either  the  person  or  the  property  of  a  judgment-debtor,  but         v, 

111  !•  I'l  1  -ii  Brojowath 

process  shall  not  be  issued  sunultaneously  against  both  person  Pal 
and  property.'*  Then  in  some  of  the  subsequent  sections,  "  ^^ 
particular  remedies  or  mode^  of  procedure  are  indicated  in 
particular  cases.  Accordingly,  s.  105  enacts : — ^'  If  the  decree 
be  for  ah  arrear  of  rent  due  in  respect  of  an  under-tenure,  which 
by  the  title-deeds  or  the  custom  of  the  country  is  transferable 
by  sale,  the  judgment-creditor  may  make  application  for  the  sale 
of  the  tenure,"  &c  There  is  a  limitatioii  of  that  in  s.  108, 
where  the  person  who  has  obtained  the  decree  is  a  sharer  in  a 
joint  undivided  estate;  otherwise,  subject  to  the  claim  to  be 
made  under  s.  106,  the  decree-holder  might  apply  for  sale,  and 
the  Court  might  proceed  to  sell  the  under-tenure*  That  pro*, 
cedure  is  quite  separate  from  the  course  to  be  taken  in  respect  . 
of  other  immoveable  property  in  respect  of  which  I  conclude 
the  Court  would  sell  the  right,  title,  and  interest  of  the  judgment- 
debtor  ;  but  under  ss.  105  and  106,  the  tenure  itself,  I  take  it,  is 
the  thing  to  be  sold.  It  is  to  be  observed  that  the  position  of  a 
claimant  under  s.  106,  and  what  the  claimant  has  to  do,  are  quite 
distinct  from  those  of  a  claimant  under  the  other  sections  of  the 
Act.  A  claimant  under  s.  106  is  to  allege  that  he  is  the  pro- 
prietor of  the  under-tenure,  and  was  in  lawful  possession  of  it^ 
and  has  to  deposit  in  Court  the  amount  of  the  decree.  That 
is  provided  in  respect  of  claimants  with  regard  to  under-tenures : 
and  taking  all  the  provisions  of  these  two  sections  together,  it 
seems  to  me  clear  that  the  Legislature  contemplated  \  a  separate 
procedure,  and  intended  that  the  Court  should  go  on  to  the  sale 
of  the  under-tenure  itself.  1  concur  therefore  in  thinking  that 
the  under-tenure  in  this  case  was  liable  to  be  sold,  and  that  the 
plaintiff  could  not,  by  reason  of  his  intermediate  purchase  at  a 
sale  in  execution  of  a  decree  of  the  Civil  Court,  recover  the 
under-tenure  from  the  party  who  had  purchased  it  at  a  sale 
under  Act  X. 

Couch,  C.J. — The  special  appeal  will  be   dismissed  with 
costs. 
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Before  Mr,  Juitice  Kemp  and  Mr.  Justice  Pomti/ex, 

1873  CHOWDHRY  SHEIKH  WAHED  ALI  (PtAiirriFF)  v.  MULUCK 

May  1^-2.  ENAYET  HOSSBIN  ALI  and  othbbi  (DmiiDAHTC).* 

Execution  of  Decree'^ Joint  and  Several  Liability — Limitation — Proceedimg  to 

keep  Decree  in  Force^Act  XIV  of  1859,  #.  20. 

On  29th  NoYember  1861,  A  obtained  a  decree  against  2^,  C,  i>,  and 
others  in  the  following  terms : — that  **  the  salt  be  decreed  with  mesne  profits 
as  far  as  they  can  be  ascertained  to  be  charged  upon  all  the  defendants 
jointly  and  severally ;  the  costs  of  the  plaintiff  to  be  paid  by  the  defendants, 
and  each  of  the  defendants  to  pay  his  or  her  own  costs."  On  6  th  October 
1866,  C  institated  a  suit  against  A  to  have  the  sale  of  certain  m^n^** 
which  had  taken  place  in  execution  of  A*s  decree,  set  aside.  This  suit  was 
decided  by  the  High  Court  in  favor  of  C,  and  the  decision  was  confirmed  b j  die 
Privy  Council  on  14th  June  1872.  In  the  meanwhile  A  proceeded  to  execute 
his  decree  as  against  B  and  D ;  D  objected ;  the  lower  Court  allowed  her 
objections,  and  the  High  Court  on  appeal,  on  12th  December  1866,  affirmed 
that  decision.  The  lower  Court  allowed  A  to  proceed  to  execute  his  decree 
as  against  B,  and  on  2nd  June  1866,  certun  property  belonging  to  B  wmm 
sold  in  execution  of  ^*s  decree  and  purchased  hj  A.  On  8th  August  1866, 
the  Court  duly  confirmed  the  sale,  and  ordered  the  suit  to  be  struck  off  the 
file.  On  5th  July  1869,  A,  stating  that  there  was  still  a  sum  of  money  due  to 
him  under  the  decree  of  29th  November  1861,  made  an  application  praying 
that  the  suit  might  be  restored  to  the  file,  and  that  the  rights  of  B  in  certain 
property  might  be  put  up  for  sale.  Upon  a  remand  the  lower  Court  refused 
to  grant  il*s  application  on  the  ground  that  it  was  barred  by  linutation. 

Heid^  that  A*b  application  was  not  barred,  inasmuch  as  the  confirmation  of 
the  sale  by  the  Court  on  8th  August  1866  was  a  proceeding  within  the  meaning 
of  8.  20,  Act  XIV  of  1859,  and  sufficient  to  keep  A's  decree  in  force. 

Held  also  that  A*s  decree  being  a  joint  on^,  he  was  entitled  to  execute  it 
against  any  of  the  defendants  he  might  select. 

Chowdhby  Sheikh  Wahed  Ali,  the  plaintiff  in  the  present 
suit,  obtained  a  decree  in  1852  in  a  suit  brought  by  him^  on  a 
zur^i'peshgi  title,  for  tbe  refund  of  the  zur-i-peshgi  in  respect 

*  Miscellaneous  Regular  Appeal,  No.  245  of  1870,  against  the  decree  of  the 
Judge  of  ZiUa  Patna,  dated  the  25th  Juue  1870. 
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of  a  certain  share  of  Mauza  Magjara.  Execution  of  that  decree  1873 
was  opposed  by  one  Waris  All  and  his  daughters  Mussamut  Chowdhrt 
Jumaee  and  Mussamat  Teetoo,  who  severally  claimed  different  Wahed  au 
portions  of  the  mauza^  Waris  Ali  claiming  under  two  bhama  Hultjck 
leases  or  bonds  which  he  said  he  had  made  over  to  his  son-in-law^  Hosskin  Ali. 
Mullick  Bnayet  Hossein  Ali,  the  present  defendant,  who  was  the 
husband  of  Jumaee,  and  Jumaee  and  Teetoo  setting  up  independ- 
ent titles  under  alleged  purchases  from  the  original  proprietors 
prior  to  the  zur-i-peshgi ;  in  the  case  of  Mussamut  Teetoo  there 
was  also  a  further  claim  as  kutkinadar  of  175  bigas.  The  claims 
thus  set  up  appear  to  have  been  disallowed,  and  the  property 
was  put  up  for  sale  and  purchased  by  Wahed  Ali.  The  latter^ 
however,  being  unable  to  obtain  possession,  brought  another  suit 
in  1854  for  possession  of  the  property  and  for  mesne  profits 
against  Waris  Ali,  Enayet  Hossein  Ali,  Mussamuts  Jumaee  and 
Teetoo,  and  others.  While  this  suit  was  pending,  Waris  Ali  died, 
and  the  three  last-named  persons  were  made  parties  defendant 
as  representing  his  estate.  They  thus  became  parties  to  the 
suit  in  a  double  capacity, — namely,  in  their  own  rights  and  as 
representatives  of  Waris  Ali.  On  the  29th  November  1861, 
the  Judge  of  Patna,  although  he  had  stated  in  his  judgment  that 
Mussamuts  Jumaee  and  Teetoo  had  proved  their  title  to  the 
shares  which  they  claimed,  made  a  decree  in  favor  of  Wahed 
Ali  against  all  the  defendauts  (about  200  in  number)  in  the 
following  terms : — ^^  That  the  suit  be  decreed  with  mesne  profits 
as  far  as  they  can  be  ascertained,  to  be  charged  upon  the  defend- 
ants jointly  and  severially ;  the  costs  of  the  plaintiff  to  be  paid 
by  the  defendants,  and  each  of  the  defendants  to  pay  his  or  her 
own  costs."  This  erroneous  decree  gave  rise  to  a  series  of 
intricate  and  often  irregular  legal  proceedings,  in  the  course  of 
which  the  Judge  of  Patna  expressly  found  that  Mussamuts 
Jumaee  and  Teetoo  had  inherited  nothing  from  their  father. 
Previously  to  this,  however,  Wahed  Ali,  in  execution  of  the  decree 
of  29th  November  1861,  had  attached  and  sold,  and  himself 
become' the  purchaser  of,  Mussamut  Jumaee's  separate  property. 
Mussanfut  Jumaee  objected  to  the  sale,  but  her  objections 
were  overruled  as  being  too  late,  and  she  was  forced  to 
bring  a  regular  suit  in  October  1866  against  Wahed  Ali  for 
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^    1873 the  recovery  of  her  property.    This  suit  was  decided  in  her 

^H^^fKH  "^  favor,  on  the  13th  August  1868,  by  a  Full  Bench  of  the  High 

WahxdAu  Court  (1),  and  on  appeal  by   Wahed  Ali,  the  Privy  Council, 
HuLLicK    while  dissenting  from  some  of  the  reasons  upon  which  the  decree 

HossKur  All  of  the  High  Court  was  founded,  affirmed  thit  decree  on  the  14th 
June  1872  (2). 

During  the  pendency  of  these  proceedings  Wahed  All 
endeavoured  to  execute  his  decree  against  Enayet  Hossein  Ali 
and  Mussamut  Teetoo.  The  latter  objected,  and  her  objection  was, 
on  the  12th  December  1866,  allowed  by  the  High  Court  on  the 
ground  that  it  had  been  found  that  she  was  not  in  possession  of 
any  property  derived  from  her  father  Waris  Ali,  and  that  she 
could  not  be  made  liable  under  the  decree  save  to  the  extent  of 
property  so  derived  by  hen  In  the  meanwhile  the  lower  Court 
had  granted  Wahed  Ali's  application  for  execution  as  against 
Enayet  Hossein  Ali,  and  in  pursuance  of  an  order  dated  the  13th 
March  1866,  the  latter's  rights  in  certain  property  were  sold  on 
the  2nd  June  1866,  and  purchased  by  the  plaintiff.  The  sale  was 
duly  coniSrmed  on  the  8th  August  1866,  and  li^ahed  Ali  filed 
a  receipt  for  the  amount  of  the  purchase-money :  at  the  same 
time  it  was  ordered  that,  since  the  decree-holder  sought  no 
further  assistance  from  the  Court,  hb  suit  should  be  struck  off 
the  file.  After  the  lapse  of  nearly  three  years,  Wahed  Ali,  in 
a  petition,  presented  on  the  5th  July  1869,  stated  that  the  sum 
of  Bs.  16,604-4-3  was  still  due  under  the  decree  of  the  2l8t 
November  1861,  he  therefore  prayed  that  the  suit  might  be 
restored  to  the  file,  and  that  the  rights  of  Enayet  Hossein  Ali  in 
certain  other  properties  might  be  sold.  Enayet  Hossein  Ali 
objected  that  execution  was  barred  by  the  law  of  limitation,  and 
the  Judge,  t%|cing  the  same  view,  dismissed  the  application.  Wahed 
Ali  appealed  to  the  High  Court.  The  appeal  was  heard  by 
Bayley  and  Norman,  JJ.,  who,  on  the  1st  April  1870,  the 
original  decree  not  having  been  put  upon  the  record,  remanded 
the  case  to  the  lower  Court  to  ascertain  whether  such  decree 
was  a  joint  one ;  and  if  so,  to  determine  whether  the  proceedings 
against  Mussamut  Teetoo  were  sufficient  to  keep  it  in  force.    On 

(1)  2  B.  L.  R.,  F.  B.,  73.  (2)  11  B.  L.  R.,  149. 
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remand  the  Judge  of  Patna  held  that  execution  was  barred.        i^s 
inasmuch  as  the  objections  of  Mussamut  Teetoo  had  prevailed,    Chowdhrt 
and  she  had  been  '^  discharged  "  by  the  order  of  the  High  Court   Wahkd  ali 
dated  the  12th  December  1866^  and  it  could  not^  therefore^  be  said     Mulltck 
that  Wahed  Ali  was  proceeding  in  good  faith^  although  at  the  Hossein  au. 
same  time  the  Judge  expressed  his  opinion  that  Wahed  Ali  was 
doing  his  best  to  recover  the  money  from  Mussamut  Teetoo. 
He,  accordingly,  rejected  the  application,  and  Wahed  Ali  there- 
upon preferred  the  present  appeal  to  the  High  Court.     He  urged 
that  the  Judge  was  wrong  in  holding  that  his  attempts  to  execute 
the  decree^  because  unsuccessful,  must  be  considered  not  to  be 
hon&Jide  so  as  to  save  limitation  ;  that  the  entire  circumstances 
and  facts  of  the  case  showed  that  Mussamut  Teetoo  was  liable  ; 
that  the  decree  was  a  joint  one;  and  that  he  was  justified  in  pro- 
ceeding against  any  one  of  the  joint-debtors ;  that  the  proceed- 
ings against  Mussamut  Teetoo  were  in  law  sufficient  to  keep 
the  decree  alive ;  and  that,   at  any   rate,   limitation   ought  to 
be    counted    from  the  date  of  order  of  the  High    Court, — 
namely,  the  lath  December  1866. 

Mr.  Woodroffe  (with  him  Mr.  Twidale)  for  the  appellants 

Mr.  Gregory,  for  the  respondents. 

Mr.  Woodroffe, — The  steps  taken  by  the  plaintifi*  are  sufficient 
to  prevent  the  operation  of  the  law  of  limitation.  The  question 
to  be  decided  is,  whether  a  proceeding  is  bon&  fide  or  not : 
success *or  non-success  is  entirely  immaterial — Ram  Sahai  Stuff hv, 
Sheo  Sahai  Singh  (1);  Thomson  on  Limitation,  p.  324. 
There  is  nothing  on  the  evidence  to  show  that  the  plaintiff 
did  not  bond  fide  consider  Mussamut  Teetoo/  liable  under 
the  decree.  Where  a  decree  is  a  joint  one  in  favor  of  several 
plaintiffs,  the  right  of  one  of  the  decree-holders  to  execute  is 
kept  alive  by  proceedings  duly  taken  by  another — Mohesh 
Chunder  Chowdhry  v.  Mohun  Lai  Sircar  (2);  Stephenson  v. 
Unnoda  Dossee  (3) ;  Thomson  on  Limitation,  pp.  336  and  337. 
The  decree  in  this  case  t^reated  a  joint  and  several  liability 

(1)  B.  L.  E.,  Sup.  Vol,  492.  (2)  8  W.  R.,  80. 

(3)  6  W.  R.,  Mis.,  18. 
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^i87B as  regards  mesne  profits,  and  a  joint    liability    as    regards 

^Shk'*"**^    costs.     fFise  r,  Kajnarain  Ckuckerbutty  {I)  letkres  the  qnestioa 

Waukd  ali   undecided  whether,  upon  a  decree  declaring  the  existence  of 

MuLT.icK     a  joint  and  several  liability,  proceedings  against  one  judgment- 

0ostitiN  Ai.1.  debtor  are  sufficient  to  keep  the  decree  in  force  against  the  other.«. 

[Kemp,   J. — In  that  case  there  were  virtually   two  decrees.] 

When  a  joint  decree  is  made  against  several  co-defendants^  the 

decree-holder  can  proceed,  at  discretion,  against  all  or  any  of  his 

judgment-debtors — Sreenath  Ghose  v.  Sahib  Ram  Roy  (2).    The 


(1)  10  B.  L,  R.,  258. 

(2)  Before  Mr,  Justice  Kemp  and 

Mr.  Juitice  Markhy, 

The  12rt  ^v^#/1869. 

8REEKATH  GHOSE  (Judohkxt-dkbt- 
or)  v.  SAHIB  RAM  ROY  axd  othkm 
(Dbcbkk-holdsrs).* 

Execution  of  Decree — Procens  against 
one  of  joint  Judgment-debtors, 

In  execution  of  a  Joint  decree  against 
the  izardars  of  certain  propertj  and 
their  gomasta,  the  present  appellant, 
inade  iii  a  suit  to  recover  damages  for 
an  alleged  illegal  distress,  the  judg- 
ment-creditors proceeded  against  the 
{^omastfi ;  and  both  the  Court  of  first 
instance  and  the  lower  Appellate 
Court  having  held  that  thej  were 
entitled  so  to  do,  the  gopiasta  prefer- 
red the  preaent  appeal  to  the  Hi^h 
Court. 

Baboo  Bama  Chum  Banerjee  for 
the  appellant. 

The  respondents  did  not  appear. 

The  following  judgments  were  deli- 
Tered ; — 

Kbq^p,  J. — Two  points  are  taken  in 
special  appeal :  *^  \st^  that  the  lower 
Courts  have  misconstrued  the  decree 
sought  to  be  executed  in  holding  that 
^PUr  petitioner  was   liable  under  it, 


whereas  the  decree,  when  read  with  tike 
judgment  on  which  it  is  bued,  clearly 
shows  that  the  izardarM — nameljr, 
Lalla  Hurrjhur  Fersad  and  Baboo 
Hurrj  Singh— were  the  partiea  made 
liable  under  the  decree,  and  not  jonr 
petitioner;  and  2fMf,  that  eren  if 
it  be  considered  that  jour  petitioner 
was  liable  along  with  the  izardars^  tlie 
decree  should  not  be  allowed  to  be 
executed  against  your  petitioner,  un- 
less it  is  in  the  first  instance  executed 
against  the  izardars^  who  are  the 
parties  chiefly  interested."  These 
grounds  are  given  in  the  words  of  the 
petition  of  appeal.  On  the  fi»t 
ground  I  think,  afler  hearing  the 
decretal  order  read,  that  the  peti- 
tioner, the  special  appellant,  is  jointly 
liable  with  the  lessees  under  the 
decree.  There  can  be  no  questioo 
that  the  distraint  was  an  illegal  one, 
and  that  it  admittedly  was  so  appears 
from  the  fact  that  an  issue  was  raised 
as  to  whether  the  lessees  were  liable 
for  the  illegal  act  of  their  gonmsta, 
the  special  apellant  before  ua,  a&d  it 
does  not  follow  that  beoaoae  the 
liability  of  the  lessees  is  established, 
the  gomasta  is  relieved  from  all 
liability.  The  decretal  order  being 
very  clear  as  to  the  liability  of  the 
special  appellant,   I    think  that  the 

*  Miscellaneous  Special  Appeal,  No.  285  of  1869,  against  the  decree  of  the  Jadge  of 
Zilla  Beerbhoom,  dated  the  11th  Jane  1869,  affirming  a  decree  of  the  Subordinate  Jndge 
«f  t]i|it district,  dated  the  SUt  August  1868, 
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principle  laid   down  in  Khaja   Abdul   Ganni    v.    Pogose  (1)        1873 
applies  to  Mussamut  Jumaee's  suit.     The  word  "  proceedins  "  Chowbhrt 

,  .  r  n  Shkikii 

in  8.  20  of  Act  XIV  of  1859  includes  every  application  for  WaukdAu 
execution   bona  fide  m^ie-^Bam  Sahai  Singh  v*   Sheo   Sahai     Mullick 
Singh  (2).     The  principle  of  that  case  has  been  affirmed  by  the  Homkxn  Al* 
Privy  Council — Roy  Dhunput  Singh  Roy  Bahadoor  v«  Mudho- 
motee  Dabia  (3).     The.  proper  test  is^   does  a  litis  contestatio 
exist — Maharajah     Dheernj    Mahtab     Chand     Bahadoor     v. 
Bulram  Sing  (4).     The  date  on  which  the  sale  was  confirmed 

Coart  below  has  not  misconstrued  the  been  cited  upon  the  second  point.    I 

decree,  and  the  first  ground  of  appeal  am  very  much  inclined  to  think  that  if 

therefore  fails.    On  the  second  ground  we  had  aojtbhig  more  than  the  short 

we  have  been  referred  to  a  case  which  judgment  of  the  Gou^t  before  us,  it  is 

is  not  published,  but  an  authenticated  very  possible  that  that  case  might  be 

copy  of  which  has  been  filed  with  the  explained ;  but  even  if  it  could  not,  I 

record,    and  which    was  decided  on  must  say,  although  with  great  respect 

the   13th  September    1865  by  Loch  for  the  Judges  who  decided  that  case, 

and  Glover,  J  J. ;  that  was  a  case  in  that  I  should  have  some  difficulty  in 

winch  the  Court  of  Wards  and  their  coming  to  a  conclusion  that  on  a  joint 

sarbarahkar,  Mr.  Gregor  Grant,  were  decree  against  the  Court  of  Wards  and 

sued    for  wcuilat^  and  a  decree  was  the  servants  of  the  Court  any  control 

passedagainstbothjointly;  the  learned  could  be  exercised  as  to  which  party 

Judges  in  that  case  were  of  opinion  the  execution-creditor  should  proceed 

that  execution  could  not  be  taken  out  against.    I  consider  that  on  a  joint 

against  Grant  until  every  means  bad  decree  in  every  case  the  execution- 

T)een    taken  to  recover  the  amount  creditor  is  at  liberty  to  proceed  against 

covered  by  the  decree  from  the  Court  all  or  any  of  his  judgment-debtor  as 

of  Wtirds :  the  Judges  did  not  express  he    may  choose.    But    as    has    been 

any  very  decided  opinion  in  the  matter,  pointed     out     by     Kemp,    J.,    thi» 

ami  whatever  the    law   may    be    as  is  not  a  case  between  the  Court    of 

between  the  Court  of  Wards  and  a  Wards  and  their  servant,  but  a  case 

Mosharahkar^  it  is  very  clear  that  in  the  between    an  izardar  and  his  gomas^ 

present  case,  between  a  landlord  and  ta,  so  that  it  is.  not  necessary  to  say 

lus  gomasta,    who    both    have  been  decisively  in  this'  case  whether  or  no 

guilty  of  an  illegal  act,  and  both  have  the  former    decision    of  this    Court, 

been  held    to   be  jointly  liable,   the  quoted  above,  is  right.    I  am  quite 

lower  Courts  were  not  wrong  in  law  clear  that  in  this  case  execution  may 

in  allowing  the  deeree-holder  to  pro-  proceed  against  the  gomasta. 
ceed    against    the  gomasta,  the  ap- 
pellant   before  us.    The    appeal    is 

therefore  dismissed,  but  without  costs,  (1)  4  B.  L.  R.,  A.  C,  I. 

ns  nobody  appears  for  the  respondents.  (2)  F.  L.  R.,  Sup.  Vol.,  492'. 

(8)  1 1  B.  L.  R.,  23. 

Mabkbt,  J.— I  am  of  the  same  opin-  (4)  fi  B.  L.  R.,  61 1 ;  S.  C,  13  Moore*ii 

iou  with  regard  to  the  coAe  tkftt  hm  I,  A.>  479. 
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V. 
UULLICK 

Enatkt 

HOMKIW  ALI 


____  and  the  plaintiffs  received  the  proceeds  of  the  sale,  is  the   date 
^'bbk'!^''   ^^  ^^^^^  ^^^  '***  "  proceeding  "  was  taken  within  the  meaniog 
WahbdAli  of  s.   20  of  Act   XIV   of    lS59—Gunffa    Buhen    Chand  t. 
Maharaja  Dhiraj  Mahtah  Chand  Bahadur  (I). 

(1)  Be/ore   Mr.   Justice  BayUy  and    case.  There  it  was  held  that  a  mere  for- 
A#r.  Justice  Mitter.  mal  confirmatioD  was  not  a  proceeding. 

^       ,    ,  But  her^  we  have  the  special  appeUaot 

The  4ih  Aygust  ms.  objecting,  hi.    objections    set    aside, 

GUNGA  BISHEN  CHAND  (JuDOMa.,.  ^^t  '^''  "?^/^*  "'?,'^!°  *^^  °*^'*^ 
DEBTOR)  •.  MAHARAJA  DHIRAJ  *^^°'  '^^'''^  certainlj  is  to  mj  mmd 
MAHTAB        CHAND        BAHADUfi    •  pw>ceediDg. 


(  Dbcrbs-boldbk).* 

Act  XIV  of  1859,  «.  ^O^ Proceeding 
to  enforce  Decree — Receipt  of  Sale 
Proceed* —  Onue. 


Therefore  I  would  reject  the  appeal 
with  costs. 


MiTTBB,  J.— I  entirely  concur  with 

my  learned  colleague.  It  is  not  nec&» 

sary    for  us  to  decide  in  this   case, 

Baboo    Rashbeharee    Qhoee  for   the    whether  a  proceeding  for  the  confirma- 


appellant. 


Baboo   Chunder  Madhub   Qhoee  for 
the  respondeat. 

Thb  following  judgments  wcredeli- 
Tcred:— 


tion  of  a  sale  held  in  execation  of 
a  decree  is  a  proceeding  within  the 
meaning  of  s.  20,  Act  XIV  of  185S>. 
The  decree-holder  received  the  pro- 
ceeds of  sale  subsequent  to  sneh  a 
proceeding,  and  the  receipt  of  sale 
,  proceeds     is     undoubtedly      a    pro- 

Batlbt,  J.— -There  is  no  ground    ceediug  within  the  meanii^  of   tfajU 
whatever  for  thisjippeaL  section. 

The  decree-holder  could  not  pro-  The  second  objection  is  equaUr 
perly  obtam  the  money  on  his  decree  untenable.  The  decree-holder  showa 
until  the  sale  was  confirmed,  and  there-  that  there  was  a  proceeding  within 
fore  It  was  no  fault  of  his  that  the  con-  three  years  neat  preceding  Uie  date 
firmatory  order  was  delayed,  but  it  of  the  last  application.  If  the  judg. 
was  owing  to  the  objection  of  the  ment-debtor  wanted  to  question  the 
special  appeUant,  judgment-debtor,  proceeding  on  the  ground  that  it  waa 
Again,  there  is  not  the  slightest  not  bona  fide,  it  was  for  him  to  uige 
trace  of  the  decree  not  being  bond  that  objection  in  the  Court  below,  and 
fide,  as  has  been  contended  by  the  not  only  to  urge  it,  but  to  prove  it  also 
special  appellant.  in  the  best  manner  he  could. 

In  my  opinion  the  appeal  is  alto-        There  is  no  reason  why  any  proceed- 

gether  vexations  and  ill-advised.  ings  taken  in  execution  of  a  decree  duly 

The   decision  in   Juggut  Mohinee    obtained  in  a  Court  of  Justice  should 

Bibee  V.  Ram  Chand  Qhose  (a)  has  no    be  presumed  to  be  mala  fide,  and  in  the 

bearing  on  the  circumstances  of  this    absence  of  any  such  presumption,  the 

♦  MiBcellaneoiis  Appeal,  No.  286  of  1868,  against  the  decree  of  the  Judge  of  ZiUa 
East  Burdwan,  dated  the  8rd  March  1868,  affirming  a  decree  of  the  Fhacipal  »-^^^>> 
Ameen  of  that  district,  dated  the  26th  September  1867. 

(a)  9  W.  ».,  100. 
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Mr.  Gregory y  iot  the  respondents^  submitted  that  the  proceed-        i878 
ings  against  the  co-debtors  would  not  keep  the  decree  alive  as  Chowdhrt 
against  Enayet  Ali — fFise  r.  Bajnarain  Chuckerhutty  (1)  and  WahbdAu 
Khema  Debea  v.   Kumolahant  Buhshi  (2).     According  to  the     Mulliok 
later  decisions  the  substance^  and  not  the  form^  of  the  decree  Hossbui  au. 
must  be  looked  at. 

Mr.  Woodroffe  was  not  called  upon  to  reply. 

Cur,  adv.  vulL 
The  judgment  of  the  Court  was  delivered  by 

Kemp^  J,  (who,  after  shortly  stating  how  the  case  now  came 
before  the  Court,  continued). — The  question,  therefore,  is 
whether  the  application,  made  on  the  dth  of  July  1869,  is  barred 
under  s.  20,  Act  XIV  of  1859  ?  We  are  clearly  of  opinion  that 
it  is  not  barred.  It  is  proved  that  the  sale  was  confirmed  on 
the  8th  of  August  1866.  It  is  said,  and  this  also  seems  to  have 
been  the  opinion  of  the  late  Norman,  J.,  that  the  decree- 
holder  is  not  entitled  to  date  from  the  date  of  the  confirmation 
of  the  sale.  It  seems  to  us  that,  under  the  Full  Bench  Ruling 
in  Ram  Sahai  Singh  v.  Sheo  Sahai  Singh  (3),  which  judgment 
was  subsequently  noticed  and  approved  of  by  the  Privy 
Council  in  Maharaj  Dhiraj  Mahtab  Chand  Bahadoor  v.  Bulram 
Sing  (4),  that  any  act  of  the  Court — and  the  confirmation  of 
the  sale  would  be  an  act  of  the  Court — would  be  an  act  done 
in  keeping  in  force  the  decree.  In  this  case  it  is  clear  that 
the  decree-holder,  who  is  the  purchaser  at  the  sale  which  took 
place  on  the  2nd  of  June  1866,  received  money,  or  did  that 
which  is  tantamount  to  receiving  money,  by  giving  a  receipt  for 
the  purchase-money  of  the  property ;  and  that  act  on  his  part 
could  not  have  been  done  until  the  sale  was  confirmed.  There- 
onus  lies  upon  the  party  who  challen-  fore,  that  this  objection  too  must  be 
ges  them  as  such.  The  uniform  rule  overruled.  The  appeal  ought  to  be 
of  law  is  that  the  party  who  pleads  dismissed  with  costs, 
want  of  bona  fides  has  to  prove  it, 

but  in  this  case  the  judgment-debtor      (1)  10  B.  L.  R.,  25S. 
neither  appears  to    have  taken  this      (2)  Id,,  259  note, 
objection  in  the  Court  below,  nor  has      (3)  B.  L.  R.,  Sup.  Vol.,  492. 
he  attempted  to    substantiate  it  by      (4)  5   B.  L.    R.,    611;    S.    C,   13 
evidence  of  any  kind.    I  think,  there-    Moore's  I.  A.,  479. 
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1878        fore  we  think  that,  taking  the  8th  of  August  1866  as  the  date 
Chowdkuy    of  the  last  act  done  in  keeping  this  decree  in  force.,  the   present 

Shkikh  .        .  i      o  ... 

Wamkd  ali   application,  nftuie  on  the  5th  of  Julj  1869,  is  in  time. 

p«  

MuLMCK         We  are  further  of  opinion  that,  looking  to  the  acts  of  the 

BossK»  All  decree-holder  from  the  time  he  obtained  his  decree  many  years 

back,  up  to  the  12th  of  December  1866,  in  the  case  of  Mussamot 

Teetoo,  and  up  to  a  much  later  date  in  the  case  of  Mussamut 

Jumaee,  he  was  all  along  endeavouring  to  execute  his  decree. 

Their  Lordships  of  the  Privy  Council,  in  a  decision  in  the  case  of 

Boy  Dkunput  Singh  Roy  Bahadoor  v.  Mudhomotee  Dabia  (1), 

ebserve  that  it  does  not  follow  that,  because  the  steps  taken  by  a 

decree-holder  are  unsuccessful  or  infructuous,  therefore  it  most 

be  held  that  he  has  not  proceeded  in  a  bon&  fide  manner  to 

keep  his  decree  alive.     The  case  of  the   Maharaja  of  Burdwan 

above  alluded  to  was  a  very  peculiar  one,  and  this  case  is  much 

stronger.     In  the  case  of  the  Saja,  he  had  made  the   mistake 

of  applying  to  execute  his  decree  in  the  wrong  case.     Their 

Lordships  held,  however,  that  this  proceeding,  although  it  was  a 

mistake,   showed  a  hon&  fide  intention  on   the  Raja's   part  io 

execute  his  decree,  and  he  was  allowed  to  do  so.     We,  therefore, 

think  in  this  case  that  the  decree-holder  is  entitled  to  execute 

his  decree,  and  the  decree  being  a  joint  one,  he  is  entitled  to 

execute  it  against  any  of  the  parties  he  may   choose  to  select 

He  first  attempted  to  execute  it  against  other  parties,  and  was 

unsuccessful ;  he  is  now  seeking  to  execute   it  against  Enayet 

Ali;  and  as  his  application  of  the  5th  of  July   1869,   as  shown 

above,  is  not  barred,  we  reverse  the  decision  of  the  Court  below 

and  decree  this  appeal  with  costs. 

The  decree  not  awarding  any  interest,  this  Court  passes  no 

order  as  to  interest 

Appeal  allowed. 
(1)  11  B.  L.  R.,  2S. 
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ORIGINAL  CIVIL. 


Before  Sir  Richard  Cauch^  Kty  Chief  Justice^  and  Mr.  Justice  Pontifex, 

Thb  bank  op  bengal  (Plaintiffs)  ».  NUNDOLALL  DOSS  and  1873 

"^  ANOTHER  (Defendants).  Jany,  6  jr  7. 

Execution  of  Decree — Attachment  hy  Mortgagee — Act  VIII  of  ^^5^^  *.  271. 

FeRding  a  suit  against  A  and  N  upon  a  bill  of  exchange,  A  deposited  with 
tbe  plaintiff  as  security  for  the  amount  due  upon  th^  bill  the  title  deeds  of 
property  belonging  jointly  to  N  and  himself.  The  plaintiff  subsequently  got 
a  decree  for  the  amount  due  upon  the  bill.  Thereafter  one  S^  in  execution 
of  a  decree  against  A  and  N^  attached  certain  property  of  theirs,  including  the 
mortgaged  property,  and  caused  it  to  be  sold ;  and  the  surplus  sale  proceeds, 
after  satisfaction  of  S*8  decree,  were  paid  into  Court  to  the  credit  of  his  suit. 
Intermediately  between  this  attachment  and  sale,  the  plaintiff  also  attached 
under  his  decree  on  the  bill  of  exchange  the  mortgaged  and  other  property 
of  A  and  N,  and  after  the  plaintiff^s  attachment  JV  ratified  the  equitable 
mortgage  made  by  A.  The  sale  under  S's  attachment  having  taken  place, *the 
plaintiff  sued  A  and  JV  and  the  purchasers  at  such  sale  of  the  mortgaged 
property  for  foreclosure  or  sale  thereof,  and  obtained  a  decree  declaring  that 
he  had  a  good  equitable  mortgage  of  A*s  share  in  the  joint  property,  and  for 
an  account  and  sale  in  default  of  payment;  and  the  plaintiff  subsequently 
on  26th  May  1873  got  an  order  under  his  decree  upon  the  biU  of  exchange 
for  payment  to  him  of  the  surplus  sale  proceeds  lodged  in  Court  to  the 
credit  of  S's  suit,  and  for  sale  of  certain  of  the  properties,  other  than  the 
mortgaged  property,  which  he  had  attached.  Under  this  order  the  money 
was  paid  out  to  the  plaintiff,  and  the  properties  were  advertized  for  sale. 
Macpherson,  J.,  having,  on  an  application  by  A,  set  aside  this  order,  and 
directed  that  the  plaintiff  should  refund  into  Court  the  money  paid  out  to 
him,  and  that  the  sale  should  be  stayed,  the  Court  on  appeal  refused  to  set 
aside  the  order  of  the  26th  May,  but  made  the  plaintiff  undertake  to  pay  into 
Court  the  mortgage-money  with  interest  if  the  same  should  be  received  by 
him  from  the  defendants  in  the  mortgage  suit. 

Appeal  from  an  order  of  Macpherson,  J.,  dated  the  26th 
August  1873,  directing  the  plaintiff  Bank  to  refund  into  Court 
a  certain  sum  which  it  had  taken  out,  and  restraining  the  Bank 
from  selling  certain  properties  which  it  had  attached. 

The  circumstances  under  which  the  order  was  made  were  as 
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1873        foUowg :— On  the  29t;h  of  July  1872,  the  Bank  obtained  a  decree 
Bank  op     against  Nundolall  and  Anundolall  Doss  upon  a  bill  of  exchange 
9'  drawn  by  t)m  former  and  accepted  by  the  latter.     Previous   to 

Do«8.  the  date  of  this  decree,  but  after  suit,  Anundolall  deposited  with 
the  Bank,  as  security  for  the  amount  due  on  the  bill,  the  title 
deeds  of  certain  property  which  belonged  to  himself  and 
Nundolall  jointly.  On  the  31st  July  1872,  one  Sambhoo 
Chunder  Ghose,  in  execution  of  a  decree  against  Nundolall  and 
Anundolall,  attached  the  mortgaged  as  well  as  certain  other 
properties ;  and  on  the  9th  of  August  the  Bank  under  its  decree 
of  the  29th  July  also  attached  the  mortgaged  and  other  proper- 
ties of  the  two  Dosses.  On  the  3rd  September  Nundolall  rati- 
fied the  equitable  mortgage  made  to  the  Bank  by  Anundolall. 
In  December  Sumbhoo  Chunder  Ghose  caused  the  properties 
attached  by  him  to  be  sold,  and  the  surplus  proceeds  of  sale, 
after  satisfaction  of  his  decree,  amounting  to  Rs.  2,679-3-5, 
were  paid  into  Court  to  the  credit  of  his  suit  Preyioualy  to 
this  sale  the  Bank  gave  the  Sheriff  notice  of  its  claim  under  the 
equitable  mortgage ;  and  it  was  stated  that  the  letter  containing 
such  notice  had  been  read  aloud  at  the  sale,  but  this  was 
denied  by  the  Bank.  On  the  i4th  January  1873,  the  Bank  sned 
Nundolall,  Anundolall,  and  the  purchasers  of  the  mortgaged 
property  at  the  Sheriff's  sale  for  foreclosure  or  sale  thereof,  and 
on  the  14th  of  May  obtained  a  decree  which  declared  that  the 
Bank  had  a  good  equitable  mortgage  of  the  defendant  Anun- 
dolall's  share  of  the  property,  and  for  an  account  and  sale  in 
default  of  payment.  On  the  26th  of  the  same  month  the  Bank 
got  an  ex  parte  order  in  its  suit  upon  the  bill  of  exchange  for 
payment  to  it  out  of  Court  of  the  Rs.  2,679-3-5  which  had  been 
lodged  to  the  credit  of  the  suit  by  Sumbhoo  Chunder  Ghose, 
and  for  the  sale  of  certain  of  the  properties  attached  by  it  on 
the  9th  August  1872,  other  than  the  mortgaged  property. 
Pursuant  to  this  order  the  money  was  paid  over  to  the  Bank, 
and  the  property  was  advertized  for  sale.  Thereupon,  and 
before  the  decree  in  the  mortgage  suit  had  been  drawn  up,  an 
application  was  made  on  behalf  of  the  defendant  Anundolall, 
for  an  order  directing  the  Bank  to  refund  the  money  into 
Court,  and  restraining  it  from  selling  the  property  which  had 
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been  so  advertized  for  sale.     This  application  was  opposed  by         1878 
the  Bank;  but  was  granted  on  tlie  26th  of  August  1873,  the      Bark  of 
following  being  the  judgment  of  the  Court : —         *  v. 

NUHIMLALL 


Doss. 


Macphbbson,  J.  (after  shortly  stating  the  facts,  continued). 
—Under  s.  271  of  Act  VIII  of  1859,  the  Bank  is  not  entitled  to 
take  this  money  out  of  Court.  The  concluding  clause  of  that 
section  says : — '*  Provided  that,  when  any  property  is  sold  subject 
to  a  mortgage,  the  mortgagee  shall  not  be  entitled  to  share  in 
any  surplus  arising  from  such  sale."  In  this  case,  perhaps,  the 
property  was  not  formally  and  expressly  sold  subject  to  the  mort- 
gage. But  practically,  and  in  fact,  it  was  so  sold.  Though  it 
is  said  that  the  letter  from  the  Bank  to  the  Sheriff,  giving  him 
notice  of  the  Bank's  claim  as  equitable  mortgagee,  was  not  read 
aloud  at  the  sale,  the  Bank  did  give  formal  notice  of  the  mort- 
gage to  the  Sheriff.  That  being  so,  whether  the  notice  was  form- 
ally read  out  or  not  matters  little  in  my  opinion  ;  and  in  fact, 
the  Bank  have  since  sued  those  who  purchased  at  that  sale,  and 
have  obtained  a  declaration  from  the  Court  that  they  purchased 
subject  to  the  Bank's  mortgage.  It  may  be  that  some  of  the 
money  taken  out  by  the  Bank  was  not.  the  produce  of  the  sale 
of  the  mortgaged  property.  But  it  is  certain  that  some  of  it 
is  the  produce  of  the  sale  of  that  property.  That  being  so,  and 
considering  that  our  practice  is  similar  to  that  laid  down  in 
s.  271,  the  Bank,  before  asking  to  have  any  of  the  money  in 
Court  paid  out  to  it,  should  have  shown  clearly  what  money  it 
asked  for,  and  that  it  was  not  money  produced  by  the  sale  of 
the  mortgaged  premises.  To  a  considerable  portion  of  the 
money  the  Bank  could  not  have  been  entitled.  The  money 
must  be  brought  into  Court ;  and  the  Bank,  before  taking  any 
portion  of  it  out  again,  must  satisfy  the  Court  that  it  is  not  the 
proceeds  of  the  sale  of  that  which  was  the  subject  of  the  mort- 
gage. 

I  think  there  is  no  doubt  that  the  Bank  has  a  right  to  proceed 
under  both  decrees  so  long  as  it  proceeds  in  a  regular  manner, 
and  does  not  needlessly  harass  the  judgment-debtor.  There- 
fore I  cannot  order  the  property  to  be  released  from  the  attach- 
ment in  the  first  suit     My  only  doubt  is  as  to  staying  the  sale 
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1873  which  has  been  advertized.  As  regards  Uiat  sale,  Annndolall 
Bamk  op  Dos8*a  point  is  that,  whereas  this  samA  mortgaged  property  was 
p.  sold  under  Sumbhoo  Chunder's  attachment,  and  sold  subject  to 
"d^.  the  mortgage  (which  it  was,  inasmuch  as  the  Bank  has  obtained 
decree  to  that  effect  against  the  purchasers),  the  Bank  is  now 
entitled  to  sell  Anundolall's  share  of  the  property  free  from  any 
encumbrance  created  by  the  sale  in  Sumbhoo  Chunder's  anik 
And  Anundolall  Doss  urged  the  Bank  to  exercise  this  right, 
because  if  the  Bank  does  not  do  so,  Anundolall  will  practically 
lose  the  value  of  the  equity  of  redemption  which  he  has  againat 
the  Bank,  because  the  purchasers  at  Sumbhoo  Chunder'a  sale 
have  a  clear  title  against  him.  There  is  some  equity  in  this: 
but  I  should  not  be  prepared  to  restrain  the  Bank  from  pro- 
ceeding, if  the  Bank  would  protect  Anundolall  from  loss  in  this 
matter.  If  the  Bank  makes  over  to  Anundolall  its  right  and 
title  in  the  mortgaged  property  sold  under  Sumbhoo  Chunder's 
attachment,  I  shall  not  restrain  it.  But  if  no  arrangement  can 
be  made  to  protect  Anundolall  from  what  as  it  seems  to  me 
really  is  an  unfair  position  in  which  he  is  placed,  I  think  this 
sale  should  be  stayed,  and  that  steps  should  be  taken  to  have 
the  two  decreea  which  the  Bank  holds  for  this  one  debt  worked 
out  together  so  as  not  to  cause  unnecessary  loss  to  Anundolall 
Doss.     The  matter  will  stand  over  till  Thursday  morning. 

Subsequently,  on  the  28th  August  1873,  the  Advocate- 
General,  on  behalf  of  the  plaintiffs,  stated  that  they  were  not 
disposed  to  make  any  concession. 

The  Court  then  made  the  order  to  stay  the  sale,  and  that  the 
plaintiffs  should  pay  the  costs  of  the  application;  the  whole 
order  to  bear  date  as  of  the  26th  August  1873. 

The  present  appeal  was  preferred  by  the  Bank  against  the 
above  order. 

The  Advocate- General  offg.  (Mr.  Paul)  and  Mr.  Evans  for 
the  appellants. 

Mr.  Lowe  and  Mr.  Phillips  for  the  respondent  Anundolall. 

The  Advocate- General. — This  was  an  application  by  Anun- 
dolall alone,  whereas  the  relief  is  with  respect  to  the  whole 
interest  both  of  Nundolall  and  Anundolall.     The  property  wad 


VOL.  XIL] 


man  court. 


513 


not  sold  subject  to  our  mortgage.  S.  271,  Act  YIII  of  1859,  does 
not  apply  to  a  case  like  this  ;  its  operation  is  limited  to  cases  of 
competition  amongst  rival  creditors.  If  the  judgment  be  cor- 
rect^ a  mortgagor  will  always  be  able  to  relieve  himself  of  all 
liability  under  his  covenant  by  alienating  the  mortgaged  pro- 
perty. The  Bank  may  work  either  of  the  decrees  it  has 
obtained.  Anundolall  can  have  no  equity,  because,  if  he  pays, 
he  would  be  entitled  to  stand  in  the  place  of  the  Bank.  More- 
over, till  the  decree  in  the  mortgage  suit  is  drawn  up,  it  is 
impossible  to  say  what  equities  there  may  be  between  the 
parties. 

Mr.  Evans  on  the  same  side. — The  effect  of  the  decree  in  the 
mortgage  suit  was  to  give  the  purchasers  at  the  Sheriff's  sale 
the  whole  interest  of  Nundolall  in  the  mortgaged  premises,  but 
only  the  equity  of  redemption  of  Anundolall's  share.  It  would 
be  wholly  impossible  to  determine  in  what  shares  Nundolall 
and  Anundolall  were  entitled  to  the  money  paid  into  Court.  If 
any  equities  existed  between  them,  such  equities  could  only  be 
worked  out  by  themselves ;  the  Court  could  not  work  them  out : 
and,  at  all  events,  it  could  not  do  so  on  a  motion  like  this  made 
in  the  action  upon  the  bill  of  exchange.  Those  equities,  if  raised 
at  all,  should  have  been  raised  in  a  suit  properly  instituted  for 
that  purpose.  The  Bank  had  merely  a  right  capable  of  being 
enforced  by  legal  proceedings  against  the  purchaser — Sheikh 
Fakeer  Bux  v.    Chutturdaree    Chowdry  (1).  It  had  a  clear  right 


1878 


Bank  of 

Bbnoal 

u. 

KUNDOLALL 


(1)  Before  Sir  Richard  Couch,  Kt.y 
Chief  Justice,  and  Justice  Sir  C.  P» 
Hohhoune  Barty 

The  5th  August  1870. 

SHEIKH  FAKEER  BUX  (Dbgrre- 
holdbr)  v.  chutturdaree  CHOW- 
DRY  (Jui>omi£NT-dbbtor).* 

Execution  of  Decree — Attachment  by 
Mortgagee-'Act  VIIIoflS69,  *.  271. 


Moonshee  Mahomed  Yoosuff  for  the 
appellant. 

Mr.  JR.  E,  Twiddle  for  the  respond- 
ent. 

TuBJudgmentof  the  Court  was  deli- 
vered by 

Couch,  C.J.— I  think  that  s.  271, 
Act  VIII  of  1859,  or  rather  the  pro. 
viso  in  that  section,  is  intended  to 


*  MiscellaneooB  Special  Appeal,  No.  184  of  1870,  against  the  order  of  the  Officiating 
Judge  of  Zilla  Tirhoot,  dated  the  12th  February  1870,  reveraiug  an  order  of  the  Munsif  of 
Mozttfiferpore,  dated  the  4th  September  18C9. 
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1873        to  attacli  the  surpluB  sale  proceeds  in  execution  of  its  moiiey- 
Bank  or     decree — Bolakee  Lai  v.  Chowdhry  Bungsee  Singh  (1). 

Bbmoal 

9. 

^^^^^^  Mr,  Phillips  for  the  respondent. — Although  this  suit  was 
brought  on  the  bill  of  exchange^  yet,  as  it  was  for  the  same  debt 
which  constituted  the  consideration  for  the  mortgage,  the  qaea* 
tion  may  be  treated  as  though  the  suit  had  in  the  first  inatmnce 

apply  to  a  case  where  the  property  is  I  think  there  is    another   grooad 

actually  sold  subject  to  a  mortgage,  upon  which  it  may  be  held  that  the 

and  where  the  transaction  is  such  that  above  section   does  not  apply ;     and 

the  purchaser  is  buying  the  property  that  is  this, — that  it  was  competeni 

subject  to  the  mortgage,— -where  he  is  for  the  present  appellant  to  waive  his 

in  &ct  only  bujing  the  equity  of  re-  right  as  a  mortgagee,  and  to  bring  his 

demption  which  remains  in  the  judg-  euit  for  the  recoveiy  of  the  monej  doe 

ment-debtor ;  and  it  does  not  apply  to  him  upon  the  bond.    He  did  bring 

to  a  case  where  there  is  merelj  the  that  suit,  and  got  a  decree  for  the 

right  by  law  in  the  mortgagee  to  enforce  money.    It  is  true  that  that  decree 

his  mortgage  against  the  purchaser,  says  that  the. execution  shall  be  had 

This  appears  to  have  been  the  view  against  the  property  which  was  pledged, 

taken  by  this  Court  in  Mirza  Futeh  and  afterwards    against   the    person. 

Ali  V.  Gregory  (a).    There  the  Court  Nevertheless,  it  is  a  decree   for   the 

says :  — *  *  It  is  not  equitable  that  the  pur-  money  which  was  due  upon  the  bond, 

chaser  who  purchased  and  paid  for  only  and  I  think  it  was  competent  for  him 

the  mortgagor*s  interest  in  this  property  to  say  ^*  I  am  content  to  rest  opoo  the 

should  hold  it  released  from  Gregory's  decree  which  I  have  obtained,   and 

lien."    Now  here  it  does  not  appear  '^*»^e  the  right  which  I  have  as  mort- 

that  the  sale  to  the  purchaser  was  in  g*g«e,  and  resting  upon  that  decree,  I 

fact  subject  to  the  mortgage.     By  "  in  "^'^  ^^^  *®  ***▼«  *  ^^'^  i^  *^e  surplus 

fact"  I  mean  that  it  was  not  so  sub-  proceeds  of  sale  under  s.271."  I  think 

ject  by  the  contract  of  sale,  and  there  ^®  "  entitled  to  do  that     For  both 

was  merely  a  legal  right  existing  which  tj^e  reasons  it  seems  tome  that  the 

might  be  capable  of  being  enforced.  ^!^'''?  «^^!  ^«^  ^<>^  ^  .^»S- 

It  seems  that  a  petition,  which  was  ^^.^^^^  ^°  accordance  wiA  the 

presented  by  the  present  appeUant,  decision  of  Steer  and  Levinge.  JJ.,  m 

was  not  taken  notice  of,  and  neither  ^\  ^yal  Banetjee    v.    Ramiuipo 

in  the  proclamation  of  sale,  nor  in  any  '^  *'^**  '  '* 

of  the  sale  proceedings,  is  mention  We    reverse   the   decision   of  tbi? 

made  of  the  existence  of  any  mort-  lower  Appellate  Court  with  costs  of 

gage.    Nor  is  there  sny thing  to  show  ^^^^  Court  and  of  the  lower  Appellate 

that  only  a  limited  right  of  the  judg-  Court  and  the  oider  of  the  first  Court 

ment-debtor  was  to  be  sold.    There-  ^*"  ■'**^d. 
fore  upon  that  construction  of  s.  271, 
I  should  say  that  the  proviso  does  not 

apply  to  the  present  case.  (1)  7  W.  R.,  309. 

(a)  6  W.  R.  Mis.,  18.  (6)  W.  R.,  Jan,  to  July  1864,  326. 
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been  brought  for  the  mortgage  debt.     Now  it  has  been  decided        i878 
over  and  over  again  that  a  judsrment  on  the  covenant  in  a  mort-     Bank  of 

^  ^      o  3  •  1  Bkngal 

eraife  bond  will  not  entitle  the  mortgagee  to  proceed  against  the         r. 
equity  of  redemption.   [Pontifbx,  J. — ^AU  that  the  cases  decide       Doss. 
is  that  the  mortgagee  cannot  sell  subject  to  his  mortgage^  i.e., 
that  he  shall  not  sell  the  property  and  at  the  same  time  retain 
his  security.     Moreover,  the  money  is  not  the  same  thing  as  the 
equity  of  redemptiou.]     The  Bank  never  attached  the  money, 
it  attached  the  property;   and  although  the  sale  was  at  the 
instance  of  another  creditor,  it  was  for  the  benefit  of  all.     As 
to  the  mortgagee's  incapacity  to   attach  and  sell  the  equity  of 
redemption,  see  S.  M.  Kamini  Debi  v.  Ramlochan   Sirkar  (1). 
[Couch,   C.J. — There  the   mortgagee  attached  and  sold  the 
equity  of  redemption,  whereas  in  the  present  case,  although  the 
mortgagee  may  be  said  to  have  attached  the  equity  of  redemp- 
tion, it  was  neither  sold  at  his  instance,  nor  was  he  the  pur- 
chaser.] No,  but  as  I  have  already  mentioned,  the  sale  enured  for 
the  benefit  of  all  attaching-creditors.     If  at  the  time  of  sale 
the  Bank  had  perfected  the  suit  on  the  mortgage,  the  question 
might  have  been  diiferent ;   but  as  it  was,  until  the  termination 
of  the  six  months  during  which  the  mortgagor  is  entitled  to 
redeem,  the  Bank  had  no  right  to  the  money.    [Couch,  C.J. — 
That  is  the  case  according  to  the  practice  in  Bombay.]    I  submit 
that  it  must  be  the  practice  here  also,  for  otherwise  the  mort- 
gagee could  do  indirectly  what  he  could  not  do  directly,  viz.y  pro- 
ceed against  the  mortgaged  property.    See  further  on  this  point — 
Brajanath  Kundu  Chowdhry  v.  5.  M,  Gobindmani  Dasi  (2)  and 
Neerunjun  Mookerjee  v.  Oopendro   Narain  Deb   (3).    [CouCH, 
C.J. — Those  cases  decide  that  the  mortgagee  cannot  attach  and 
sell,  but  where  the  attachment  and  sale  are  by  another  creditor, 
the  reason  for  the  prohibition  does  not  apply.     In  the  case  of 
Brajanath  Kundu  Chowdhry  v.    S.   M.   Gobindmani  Dasi  (2), 
Phear,    J.,    doubtless,     contemplated    a    sale    following    the 
attachment]     If  that  had  been  in  his  contemplation  he  might 
have  allowed  the  attachment ;  since  in  a  case  in  which  there  are 

(1)  5  B.  L.  R.,  450.  (2)  4  B.  L.  R.,  O,  C,  83. 

(3)  10  B.  L.  E.,  57. 
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1873        several  attaching-creditors,  the  sale  might  take  place  under  any 

Bank  of     one  of  the  attachments ;  but  as  a  matter  of  fact,  Phear^  J.^  denied 

V.  the  mortgagee's  right  to  attach.     The  cases  which  have  been 

Doaa.        cited  show  that  the  mortgagee  cannot  satisfy  his  money   decree 

out  of  the  mortgaged  property  either  directly  or  indirectly. 

[PoNTiPEX,  J. — The  mortgagee  is  not  allowed  to  sell,  becanse 

the  mortgagor  has  a  right  of  redemption ;  but  when  another 

attaching-creditor  sells^  that  right  of  redemption  ceases.]     As  to 

that  see  the  observations  of  Norman,  J.,  in  S.  M.  Kamini  Debi  v. 

Ramlochan   Sirkar  (1).     [PoNTiFEX,  J-— S.   271,  Act  VTII 

of  1859,  recognizes  the  mortgagee's  right  to  attach  the  nnort* 

gaged  property.]     Not  necessarily ;  because  if  the  mortgagee 

attached  other  property  than  the  mortgaged  property,  he  would 

still  come  within  the  words  of  the  proviso  in  that  section. 

Mr.  Lowe  on  the  same  side. — The  Civil  Procedure  Code 
does  not  contemplate  a  perpetual  attachment  without  power  of 
sale:  but  if  the  mortgagee  be  allowed  to  attach  the  equity  of 
redemption,  the  mortgagor  will  be  prevented  from  raiBing 
money  by  alienation  of  the  equity  of  redemption,  unless  he  can 
obtain  the  consent  of  the  mortgagee.  Such  consent  might  or 
might  not  be  given ;  in  the  latter  case  the  attachment  would  be 
perpetual ;  in  the  former  it  would  be  an  instrument  to  compel 
the  mortgagor  to  pay  off  the  mortgage  debt  before  it  was 
legally  due. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — The  ground  upon  which  we  decide  is  shortly 
this:  If  the  Bank,  on  26th  of  May  1873,  instead  of  applying 
for  the  order  which  it  did  apply  for,  had  attached  tlie  surplus 
money  which  was  in  Court,  its  proceedings  would  have  been 
regular  under  s.  237  of  Act  VIII  of  1859.  The  equity  of 
redemption  having  been  sold  in  execution  of  decrees  obtained 
by  other  persons,  there  is  no  authority  against  the  riglit  of  the 
Bank  to  execute  the  decree  which  it  had  obtained  on  Jhe  but- 

(1)  5  B.  L.  R.,  450,  at  p.  460. 
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plus  remaining  after  satisfying  those  decrees,  that  being  the  1878 
property  of  the  defendants  in  the  suit  on  the  bill  of  exchange.  3^"^^' 
The  cases  we  have  been  referred  to  appear  to  me  to  be  author*  ^' 
ities  against  a  mortgagee  attaching  and  selling  the  equity  of  Doas* 
redemption.  The  reasons  given  in  those  cases  for  the  decision 
do  not,  I  think,  apply  to  a  mere  attachment  by  the  mortgagee. 
It  may  be  reasonable  that  he  should  be  allowed  to  attach  the 
equity  of  redemption  so  as  to  preserve  to  himself  the  right  of 
sharing  in  the  surplus  if  any  other  creditor  should  attach  and 
sell  it,  although  it  ^ould  not  be  right  he  should  do  it.  But 
assuming  that  the  authorities  go  so  far  as  to  prevent  an  attach- 
ment by  a  mortgagee,  still,  as  the  Bank  might  have  attached  the 
surplus,  I  think  we  ought  not  to  set  aside  the  order  which  was 
made  on  the  26th  of  May  1873 ;  but  we  ought,  in  declining  to 
set  aside  the  order,  to  impose  on  the  Bank  of  Bengal  terms 
which  will  secure  to  the  applicants  Nundolall  Doss  and  Anun- 
dolall  Doss  the  repayment  of  any  surplus  which  may  be  in  the 
hands  of  the  Bank,  or  which  may  remain  in  Court  after  the  Bank 
has  been  satisfied  what  is  due  in  respect  of  its  mortgage.  The 
best  way  of  doing  this  is  that  the  Bank,  instead  of  keeping  the 
mortgage  money  and  interest,  if  it  should  be  received  from  the 
defendants  in  the  foreclosure  suit,  should  undertake  to  pay  the 
money  into  Court  in  the  same  manner  as  it  would  be  paid  in  if 
the  property  should  be  sold. 

The  fact  of  the  order  which  restrains  the  Bank  from  pro- 
ceeding to  sell  the  property  which  was  not  mortgaged  goes  on 
the  same  ground.  The  order  of  the  26th  August  last  is  set 
aside.  The  money  will  be  paid  into  Court,  whether  the  pro- 
perty is  sold  or  not,  to  be  dealt  with  according  to  the  respective 
rights  of  the  Bank  of  Bengal,  Nundolall  Doss,  and  Anundolall 
Doss. 

We  think  the  Bank  ought  to  have  the  costs  of  this  appeal 
and  of  the  motion  before  the  original  Court. 

Appeal  allowed. 

Attorneys  for  the  appellants :  Messrs.  Chauntrell,  Knowlesy 
and  Roberts. 

Attorney  fcr  the  respondents :  Baboo  G.  C.  Chunder. 
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Before  Mr.  Justice  Macpherson, 

BANK  OF  BENGAL  v.  NEWTON  and  akothbb. 

Attachment  be/ore  Judgment-^ Priority  of  Official  Assignee^Act   Vlli  of 
*.  ^l^lnsolvent  Act  (\\  Sf  \2  Vict.,  c.  21  J,  ss.  7  ^  49. 

In  this  case  the  Bank  of  Bengal  had,  on  the  13th  Maj  last,  institated  a  suit 
against  the  defendants,  who  were  the  members  of  the  firm  of  Payne  and  Co., 
and  who  carried  on  business  at  the  Belatee  Bungalow  in  Calcutta,  for  the 
recovery  of  Rs.  22,261-8-2,  with  interest.  On  the  15th  May,  the  Bank 
applied  for  and  obtained  a  prohibitory  order  for  an  attachment  before 
judgment  under  s.  81  of  the  Civil  Procedure  Code,  under  which  they  attached 
the  defendants'  right,  title,  and  interest  in  and  to  the  Belatee  Bungalow,  the 
attachment  being  made  on  the  17th  May.  The  defendants,  on  the  20th  May, 
were  adjudicated  insolvents  on  the  petition  of  the  Agra  Bank,  and  on  the 
same  day,  a  vesting  order  was  made  vesting  the  estate  and  effects  of  the 
insolvents  in  the  Official  Assignee. 

Mr.  Kennedy^  on  behalf  of  the  Official  Assignee,  now  moved,  on  notice  to  the 
Bank's  attorneys,  for  an  order  directing  the  release  of  the  attached  property, 
on  the  ground  that  the  Official  Assignee's  claim  under  the  vesting  order  was 
entitled  to  priority  over  the  claim  of  the  Bank  under  the  attachment.  The 
learned  Counsel  contended  that,  although  an  attachment,  previous  to  the  date 
of  the  vesting  order,  in  execution  of  a  decree,  confers  on  the  judgment-creditor 
a  prior  right  to  that  of  the  Official  Assignee,  see  Anand  Chandra  Pal  v.  Pan* 
chilal  Surma  (1)  and  Aga  Mahomed  AH  Shiraji  v.  Judah  (2),  the  law  is 
otherwise  as  regards  attachment  before  judgment  under  s.  81  of  the  Civil  Pro* 
cedure  Code ;  see  Petumher  Mundle  v.  Gocool  Does  Soonderjes  (3),  Ram- 
peraaud  v?  Callachund  Doss  (4),  and  Oamhle  v.  Bholagir  (5). 

The  Advocate^Oeneral^  ofig.  (Mr.   Paul)^  for  the  Bank  of  Bengal,  admitted 
that  he  could  not  dispute  the  Official  Assignee's  claim  to  priority. 

Macphbbson,   J.,  ordered  the  prohibitory  order  to  be  set  aside,  and  the 
property  attached  thereunder  to  be  released. 

Attorney  for  the  Official  Assignee :  Mr.  Dignam, 

Attorneys  for  the  judgment-creditor:  Messrs.  Chauntrellk  Co. 

(1)  5  B.  L.  B.,  691.  (4)  1 1.  J.  (N.  S.),  826 ;  S.  C.  on  appeal, 

(2)  7  B.  L.  R.,  60.  1 1.  J.  (N.  S.),  878. 

(8)  1  I.  J.  (N.  S.),  827.  (6)  2  Bom.  H.  G  Rep.,'l49. 

A— I 
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Be/ore  Mr.  JugHee  Jaekion  and  Mr,  JuHiee 

1878         In  THB  MArriB  or  trv  CHAIRMAN  of  trs  MUKiaPAL  CX)MinSSIONEBS  fa 
Sept  1  ] .  THB  8UBUBBS  or  CALCUTTA  v.  ANEESOODDEEN  KEAH.* 

Convictitm-^Illegal  SenUnee-^Fine. 

Thi  following  e«ie  wu  referred  bj  the  Magistrate  of  the  24-Pergiiniiu 
for  the  opinion  of  the  High  Coart :  — 

'*  The  defendant  was,  on  the  18th  Jaly  last,  conTicted  before  a  Bench  of 
Magistrates  for  infringing  the  proTisions  of  s.  66,  Beng.  Act  III  of  1864,  in  Uiit 
he  bad  kept  on  his  land  some  bones  more  than  twentj«foiir  hours,  otherwise  tins 
in  a  proper  receptacle.  The  Bench  found  him  guilty,  and  sentenced  bim  to  ptj 
a  fine  of  Rs.  10,  and  farther  ordered  him  to  remove  the  bones  in  three  days,  or  in 
default  to  pay  a  fine  of  Rs.  2  for  every  day  the  nuisance  continued  anabated. 

**It  appears  to  me  that,  in  accordance  with  the  rulings  of  the  High  Court  is 
the  cases  of  In  re  W.  R.  Love  (1)  and  In  re  Sagar  IhUt  (2),  the  latter  put 
of  the  conviction  is  bad,  as  being  in  fact  an  adjudication  in  respect  of  as 
offence  which  had  not  then  been  committed.  As  such  an  order  Titiates  tiie 
entire  conviotion,  I  submit  the  proceedings  with  a  view  to  their  being  quashed 
ahould  the  High  Court  think  this  course  necessaiyr 

The  opinion  of  the  Court  was  delivered  by 

Jacksoh,  J. — We  think  it  proper  to  fb]1ow  the  precedent  in  the  case  of 
In  re  W,  R,  Love  (1).  In  the  case  of  In  re  Sagar  DuU  (2),  the  Court  hsd 
before  it  a  conviction  before  the  Justices,  regulated  by  the  English  law,  asd 

•     which  "  could  not  be  amended.*' 

J  We  set  aside  so  much  of  the  order  before  us  as  inflicts  a  fine  prospectirdy 
of  "  Rs.  2  for  every  day  the  nuisance  remains." 


1878 


Be/ore  Mr.  Jueiice  Markby  and  Mr,  JueUee  Bireh. 

H0K60LA   DOSSBB,    Motrbr   or    SHOSHEE   B&OOSUN    KUB,    Mnoa 
jJay'r.  (DarKHDAHT)  r.    8AB0DA  DOSSEE  (PLAiiiTirr).t 

~  Minor,  Suit  ogainst'^Parfy^Ouardian^CerHficate^Act  XL  of  1858,  t.  8- 

Adoption — Declaratory  Decree.  ^ 

Tms  was  a  suit  brought  in  the  first  instance  against  "  Sreemutty  Mongols 
Dossee,  mother  of  Shoshee  Bhoosun  Kur."    Subsequently,  but  how  and  wbea 

♦  Beferenoe  to  the  High  Court,  under  b.  296  of  Act  X  of  1872,  by  the  Magistrate  of  tfa« 
24-PergUDna8,  dated  the  29th  August  1878. 

t  Special  Appeal,  No.  1159  of  1872,  from  a  decree  of  the  Judge  of  Midnapore,  dated 
the  l8t  May  1872,  affirming  the  decree  of  the  Officiating  Subordinate  Judge  of  that 
district,  dated  the  20th  May  1871. 

1.  L.  R,  App.  86.  (2)  I  B.  L.  B.,  0.  Cr.,  41. 
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did  not  appear  the  words  *'  a  minor  **  were  inserted  after  the  name  **  Shoshee 
Bhooson  Kur." 

The  suit  was  brought  to  set  aside  "  the  allegation  of  the  defendant,  Mongola 
Dossee,  that  her  son,  Shoshee  Bhoosun  Eur,  had.  been  adopted  bj  Nobokishore 
Kur,  the  father  of  the  plaintiff,  and  had  therefore  inherited  his  property,** 

In  settling  the  issues  the  Officiating  Subordinate  Judge  designated  Mongola 
Dossee  as  the  guardian  of  the  minor  Shoshee  Bhoosun,  but  the  designation 
of  the  defendant  in  all  the  other  proceedings,  including  the  decree,  corresponded 
with  that  in  the  plaint.  In  the  appeal  to  the  District  Judge,  and  in  the 
appeal  to  the  High  Court,  the  defendant  designated  herself  as  **  mother  and 
guardian  of  Shoshee  Bhoosun,  a  minor.**  There  was  nothing  to  show  that 
Mongola  Dossee  had  obtained  a  certificate  of  guardianship,  or  had  been 
appointed  guardian  ad  litem. 

The  Officiating  Subordinate  Judge  of  Midnapore  decided  the  case  in  faTor 
of  the  plainti£^  and  the  Judge,  on  appeal,  confirmed  his  decree. 

The  defendant  then  preferred  a  special  appeal  to  the  High  Court. 

Mr.  O.  Gregory  (with  him  Baboo  Bhowanichum  DuU)y  for  the  appellant) 
contended  that  Shoshee  Bhoosun  ought  to  be'  a  party  to  the  suit,  otherwise 
the  decree  therein  would  not  bind  him.  The  objection  was  not  made  too 
late ;  see  Sreenarain  Mitter  ▼.  SreemuUy  Kishen  Soondery  Dosiee  (l). 

Baboo  Doargamohun  DoUy  for  tin  respondent,  urged  that  the  non-joinder 
of  the  minor  ought  to  haye  been  objected  to  in  the  Court  of  first  instance.  He 
was  properly  represented  by  his  mother,  and  at  all  events  the  decree  was 
good  as  against  Mongola  Dossee. 

The  judgment  of  the  Court  was  delivered  by 

MAMKBt,  J.  (who,  after  stating  tHe  facts,  continued). — It  is  not  very 
easy  to  ascertain  whether  the  plaintiff  originally  intended  this  as  a  suit 
against  Mongola  Dossee  as  guardian  of  the  minor,  or  as  a  suit  against 
Mongola  Dossee  herself.  It  is  however  now  contended  that  the  suit  was 
brought  against  the  miiTor.  If  that  be  so,  the  proceedings  in  the  first  Court  were 
informal  throughout ;  and  even  supposing  that  there  had  been  no  other  objec* 
tion  to  them,  it  is  extremely  doubtful  whether  they  would  have  been  valid  as 
against  the  minor.  In  all  suits  in  which  the  minor  is  concerned,  the  minor  \ 
ought  to  be  himself  the  defendant^  and  to  be  so  described ;  some  other  person 
being  named  as  his  guardian  in  the  suit.  That  is  the  form  pointed  out  in  an 
analogous  case  by  Beng.  ^Act  IV  of  1870,  s.  69,  and  is  in  accordance 
with  well-known  practice.  But  further  than  this,  it  nowhere  appears  upon  the 
record  that  Mongola  Dossee  is  the  certificated  guardian  of  this  minor,  or  that 
she  has  been  allowed  to  defend  this  suit  under  the  provisions  of  s.  3  of 
Act  XL  of  1858.  It  is  impossible  therefore  to  treat  this  as  a  suit  against 
the  minor. 

(1)  11  B.  U  B.,  171,  at  p.  191. 
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It  18  contended,  faowerer,  that  it  mtj  be  treated  as  a  sait  againat  Mongola 
Dosaee  herself^  and  that  it  is  at  anj  rate  a  good  declaratory  decree  agaiaat  ber. 
It  ia  somewhat  strange  to  argue  that  a  decree  is  good  as  against  a  peraon 
whom  the  plaintiff  did  not  intend  to  sae ;  but  spart  from  that,  we  think  no 
suit  to  make  anj  declaration  as  to  this  adoption  could  be  brought  against  aaj 
other  person  than  the  adopted  son  himself. 

If  any  such  declaration  ought  to  be  made  at  all,  it  ought  to  be  made  in 
a  suit  in  which  the  minor  is  defendants  It  is  something  quite  novel  to  attempt 
to  bring  a  suit  for  the  simple  purpose  of  declaring  the  rights  of  persons  who 
are  not  parties  to  the  suit.  Such  a  proceeding  we  consider  altogether 
improper,  and  we  think  that  we  ought  to  discountenance  it  by  deciding  that 
no  such  suit  will  lie,  and  that  the  decree  of  the  Moonsiff,  as  well  as  the  order 
of  the  District  Judge  affirming  the  same,  be  set  aside.  The  appeal  haa  been 
in  a  mannor  successful ;  but  as  the  objection  was  not  taken  below,  there  will 
be  no  order  as  to  coats. 


1878 
Sepi,  2. 


Before  Mr,  Justice  PonHfex. 

In  re  GHASSEERAM,  ah  InbolVeht. 

Taxation-^  Cammiuiany  Charge  hy  Judicial  Officer  for  executing-^ CaunceN 

Fees — Insolvent  Court — Practice, 

Ih  the  course  of  the  proceedings  in  this  insolvency,  the  Official  Assignee,  Mr. 
A.  B,  Miller,  obtained,  on  the  12th  February  1872,  a  rule  nisi  calling  on  one 
Dabee  Persaud,  alleged  to  have  been  gomasta  to  the  insolvent,  to  show  cause 
why  he  should  not  hand  over  and  pay  to  the  Official  Assignee  certain  goods 
and  moneys  claimed  as  part  of  the  insolvenl^s  estate.  Dabee  Persaud,  with  a 
view  to  showing  cause,  applied  for  a  commission  directed  to  the  Judge  of 
Agra  as  Commissioner  to  examine  certain  witnesses  on  his  behalf.  The 
commission  duly  issued,  but  the  Judge  of  Agra  refused  to  execute  it,  except 
on  being  paid  in  the  first  instance  a  fee  of  five  gold  mohurs  for  each  sitting 
under  the  commission,  and  Dabee  Persaud  was  accordingly  obliged  to  pay 
such  fees,  the  total  of  which  amounted  to  Rs.  595.  On  cause  being  shown 
the  rule  nisi  of  the  12th  February  1872  was  discharged,  and  Mr.  Miller 
was  ordered  to  pay  Dabee  Persaud's  costs  of  appearing  to  show  cause,  includ* 
ing  his  costs  of  the  commission. 

Upon  the  taxation  of  the  bill  of  costs  as  between  party  and  party,  the  Tax- 
ing Officer  disallowed  the  sum  of  Rs.  595  p^id  by  Dabee  Persaud  to  the  Judge 
of  Agra  for  the  execution  of  the  commission,  and  allowed  a  brief  fee  of 
ten  gold  mohurs,  and  two  additional  fees  of  ten  gold  mohui-s  each,  to  the 
senior  Counsel  for  Dabee  Persaud. 

Exceptions  to  this  taxation  were  filed  by  both  parties ;  but  the  Taxing  Officer 
over  ruled  the  objections,  on  the  ground,  as  regarded  the  Rs.  565  paid  to 
the  Judge  of  Agia,  that  a  judicial  officer  is  not  entitled  to  charge  for  executing 
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a  commiflsion ;  see  a  muiiite  of  Sir  Barnes  Peacock^s,  in  which  two  other        1873 


Judges  (the  late  Norman,  J.,  and  Phear,  J.)  concurred  (1).     He  intimated  in         In  re 
conclusion  that  Dabee  Persaud  might  have   obtained  the  directions  of  the  G^^-assk^b^m* 
Insolvent  Court  before  complying  with  the  demand  of  the  Judge  of  Agra ;  and 
it  was  still  open  to  him  to  take  such  steps  as  he  might  be  advised  for  a  refund. 
On  the  question  of  the  allowance  to  the  senior  Counsel  of  a  brief  fee,  and 
two  additional  fees  of  ten  gold  mohurs  each,  the  Taxing  Officer  said : — "  It  is 
contended  that  not  more  than  half  the  amount  should  have  been  allowed  as 
between  partj  and  partj.     A  fee   of  ten  gold  mohurs  may  be  considered  as 
a  maximum  fee  to  be  allowed  to  Counsel  for  appearing  in  the  Insolvent  Court. 
In  the  present  case  it  did  not  seem  to  afiord  more  than  adequate  remuneration, 
having  regard  to  the  nature  of  tbe  case.    It  should  be  mentioned  that  the 


(1)  The  minute  in  question  dated  8rd  Jane  If  not,  the  attorney  who  sent  the  commission 

1865  was  appended  by  Peacockf  C.  J.,  to  a  should  be  called  upon  to  show  cause  why 

nferenoe  by  the  Officiating  Registrar  of  the  he  should  not  pay  the  money ;  unless  upon 

High  Court  asking  for  the  opinion  of  the  application  by  the  Registrar,  he  will  under- 

Court  as  to  the  manner  in  which  the  costs  take  to  settle  the  amount 

and   expenses  of    executing   commissions  The  learned  Judges,  who  usually  exercise 

issuing   from  the  High  '  Court  should   be  original  jarisdiction,  should  be  consnlted  as 

provided  for,  and  was  as  follows : —  to  this  before  anything  is  done^    For  this 

**  It  appears  to  me  that  the  difficulty  is  in  purpose  it  should  be  circulated  to  them." 

this  Court's  remitting  the  money.   If  an  order  (Sd.)    B.  PEACOCK, 
be  made,  under  s.  182,  Act  YIII  of  1869|. 

that  a  reasonable  sum  be  paid  into  Court  by  The  mmute   was    accordingly   sent  ^  to 

the  party  at  whose  instance  the  commission  Norman  and  Phear,  JJ.,  who  concurred  in 

is  issued  to  cover    the  expenses  thereof,  I  the  course  therein  proposed  to  be  adopted 

think  it  would  be  advisable  to  add  a  note  ^ith  the  following  remarks  :— 

at  the  foot  of  the  commission,  stating  that  »« I  think  that  this  is  the  best   mode  of 

the  Commissioner   shall   not  be  bound  to  dealing  with  the    difficulties    which  have 

execute  the  same,  unless  such  a  sum  as  the  arisen.    I  have  lately  ordered  deposits  to  be 

Commisaioner    shall    think    reasonable  be  made,ortheattorney  tonndertal^e  topay  the 

deposited  with  the  Commissioner   for  the  expenses.    But  the  objection  to  that  course 

expenses  [of  executing  the  same,  and  also]  is  that  the  attorney  has  often  no  means  of 

of  summoning  the  witnesses,  and  defraying  ascertaining  what  the  expenses  are  likely  to 

their  travelling  and  other  expenses.    If  the  be." 

commission  be  issued  to  a  Court  of  Justice,  /qj  \    j    p   VQRMAN 
or  other  office,  not  entitled  to  charge  for 

executing    the  commission,  the    words  in  **  I  have  lately  made  it  a  condition  of  the 

brackets  may  be  omitted.  commission  issuing  that  the  attorneys  of  the 

As  a  general  rule,  the  commission  under  parties  become  respectively  liable  for  the 

s.    175,   Act   VIII  of   1869,  would    issue  expenses  which  flow  from  the  execution  of 

to  the  Court  within  whose  jurisdiction  the  their  portions  respectively  of  the  commis- 

witness  may  reside,  and  which  can  most  oon-  sion ;  and  I  have  directed  a  memorandum  to 

veniently  execute  the  same,  in  which  case  I  be  inserted  in  the  commission  to  .the  effect 

apprehend  no  fee  would  be  paid  to  the  Court  ^-hat  the  Commissioner  may  refuse  to  enter 

executing  it.  upon  it  until  his  charges  and  expenses  are 

I  presume  that  the  money  mentioned  in  prepaid  him.    I  am  inclined  to  think  that 

letter  No.  81  of  1864,  dated  July  8th,  from  ^1*"  i*  the  least  cumbersome  mode  of  obviat- 

Major  Fytche,  has  been  paid,  and  that  the  ^S  ^«  ^^hject  of  complaint." 

letter  was  merely  sent  up  as  an  example.  (Sd.)    J«  B.  PHKAR* 
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1878         f^  to  which  exception  has  been  made  if  not  more  than  was  paid  hj  the  Official 

In  re        Assignee  to  his  own  senior  Counsel.** 
Ghassbbbak.       Dabee  Persaud  thereupon,  with  Mr.  Miller's  consent,  petitioned  the.Cooit 
that  the  exceptions  filed  respectiTeljr  on  behalf  of  himself  and  of  Mr.  Miller  to 
the  taxation  of  his  bill  of  costs  might  be    set  down  for  argnmenti  and  the 
matter  accordingly  now  came  on  for  hearing. 

Mr.  W.  Jackson  for  Dabee  Persaud.— In  disallowing  the  charge  of  exeeutnig 
the  commission,  the  Taxing  Officer  has  entirely  relied  on  the  minate  of  & 
Barnes  Peacock ;  but  the  rule  therein  laid  down  is  not  applicable  to  the  Court 
at  Agra.  The  fees  to  the  senior  Counsel  were  rightly  allowed :  the  Taxing 
Officer  has  a  discretion  in  such  matters ;  he  finds,  as  a  fact,  that  these  fees  were 
reasonable,  and  the  Court  will  not  interfere,  Marshall  on  Costs,  p.  3i7. 
Moreover,  a  similar  fee  was  paid  by  the  other  side  to  their  senior  CounseL 

Mr.  Ingram  for  A,  B.  Miller. —The  Judge  at  Agra  was  bound  to  execute 
this  commission ;  and  it  would  be  contrary  to  public  policy  to  pay  him  for  what 
he  was  boond  to  do.  The  fees  to  the  senior  Counsel  were  excesaiTC.  A 
client  may  give  his  Counsel  any  fee  be  may  choose,  but  it  is  another  thing  to 
ask  the  other  side  to  pay  if;  that  is  the  principle  on  which  the  Taxing  Officer 
has  gone,  audit  is  clearly  wrong. 

Mr.  Jackson  in  reply. 

PoRTirax,  J.— It  was  under  the  order  ot  this  Court  that  the  commission  in 
question  was  issued;  anda  subsequent  order  contains  a  direction  for  the  payment 
of  the  costs  of  the  commission.  I  do  not  think  a  judicial  officer  at  Agra  is 
bound  to  execute  commissions  issuing  from  the  Court  for  the  Belief  of  Lisol- 
vent  Debtors  without  making  a  charge  for  so  doing.  With  respect  to  the 
amount  of  the  charge  to  be  allowed,  that  is  a  matter  for  the  Taxing  Officer  to 
consider,  and  depends  on  his  discretion.  Jf  the  judicial  officer  in  the  present 
case  acted  improperly  in  requiring  or  accepting  payment  for  the  execution  of 
the  commission,  that  impropriety  is  a  matter  between  him  and  the  Qovemment^ 
and  not  between  him  and  the  parties  to  the  commission. 

With  regard  to  the  fee  of  ten  gold  mohurs,  I  do  not  think  it  would  be  a 
correct  principle  for  the  Taxing  Officer  to  measure  the  amount  to  be  allowed  by 
the  amount  which  the  Official  Assignee  had  paid  his  senior  Counsel.  The  ques- 
tion for  the  Taxing  Officer  to  consider  is  what  was  the  fair  and  reasonable  fee 
to  be  allowed  for  Counsel,  regard  being  had  to  the  nature  and  circumstancea 
of  the  case. 

With  these  directions  the  matter  will  go  back  to  Mr.  Belchamben.  Costs 
of  the  present  application  will  be  reserved. 

Attorney  for  Dabee  Persaud :  Mr.  Oregory, 

Attorney  for  A.  B.  Miller:  Mr.  Dignam, 
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•  Before  Mr.  Justice  Macpherson, 

JALBERAM  v,  CHUNDER  COOMAREB  DOSSEE  ahd  otHSBs.  .     ^^^g. 

Mortgagor  and  Mor^agee — Sale-  of  mortgaged  Propertiee  in  Execution  of     ^'  ^  J  * 
Decree  ^Purchase    by    Mortgagee — Parties    to  join  in  the   Conveyance 
— Practice, 

Where  a  mortgagee  becomes  the  purchaser  of  property  sold  under  41  decree  for  sale 
obtained  by  him  on  his  mortgage,  it  is  not  necessary  that  the  mortgagor  should  join  in 
the  conveyance  of  the  property  to  the  mortgagee. 

Thb  plaintiff,  a  mortgagee,  under  a  mortgage  in  the  English  forrn^  having 
obtained  a  decree  for  an  account  and  sale  of  the  mortgaged  premises,  with  the 
usual  directions  that  all  proper  parties  should  join  in  the  conveyance,  and 
having  obtained  liberty  to  bid,  became  the  purchaser  at  the  sale.  The  defend- 
ants, the  mortgagors,  objected  to  execute  the  conveyance  to  him,  and  he  there* 
upon  called  upon  the  R^strar  to  certify  who  were  proper  parties  to  join  ip 
the  conveyance.  The  Registrar  refused  to  certify  that  the  mortgagors  were 
proper  parties,  and  the  plaintiff,  upon  notice  to  the  defendants,  now  moved  for 
an  order  that  the  B^gistriur  should  certify  who  were  the  proper  parties  to  join 
in  the  conveyance,  that  he  should  settle  the  same,  and  that  the  defendants 
should  execute  it  when  so  settled,  or,  in  their  default^  that  the  Registrar  should 
execute  it  in  their  names,  and  on  their  behalf. 

Annexed  to  an  affidavit  filed  by  him  in  support  of  his  application  was  a 
minute  by  the  Registrar,  stating  the  grounds  of  his  refusal,  wherein  he  observ- 
ed that,  although  it  had  always  been  the  practice  here  to  require  the  moFtgagor 
to  join  in  the  conveyance  when  the  purchaser  was  a  third  party,  or  to  execute  a 
release  of  the  equity  of  redemption  when  the  mortgagee  was  the  purchaser, 
yet  the  practice  was  at  variance  wilh  the  practice  in  England,  and  was,  more- 
over, attended  with  considerable  expense,  especially  when  the  mortgagor,  as 
usually  happened,  was  recalcitrant  Afler  referring  to  numerous  authorities 
illostrating  the  English  practice,  the  Registrar  concluded  as  follows:  — 
'*  In  the  present  case  the  equitable  estate  which  was  in  the  mortgagors  has  now 
Tested  in  the  mortgagee  as  a  purchaser  under  a  decree  of  this  Court,  in 
addition  to  -the  legal  estate  which  was  already  in  him.  This  completes 
his  title,  and,  therefore,  nothing  further  is  required.** 

Mr.  R,  Allen^  for  the  plaintiff,  while  admitting  that,  on  a  sale  under  a 
decree  of  the  Court  of  Chancery  in  England,  the  purchaser  was  not  enti- 
tled to  the  concurrence  of  any  persons,  being  parties  to  the  suit,  or  other- 
wise bound  by  the  proceedings  therein,  whose  interests  were  merely 
equitable,  observed  that,  in  consequence  of  a  different  practice  having 
prevailed  in  thi^  country  through  a  Ion;;  course  of  years,  it  became  necessary 
to  obtain  %  diatlnot  roling  of  the  Ooiirt  in  order  to  perfect  the  plaintiff's  title. 
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The  learned  Gountel  referred  to  the  following  oaset : — Li  the  Matter  of  WiU 
liamt'  Estate  (1),  KeatUige  ▼.  Keatmge  (2\  Webber  ▼.  James  (3),  Cole  t.  Sem- 
ell  (4),  and  Lechmere  ▼.  Clamp  (5). 

The  defendants  did  not  appear. 

Cur,  adv.  wiL 

Macphbuoh,  J.-— This  is  a  case  of  a  mortgage  in  the  English  form.  Tie 
mortgagee,  plaintiff  in  this  sait,  got  leare  to  hid  at  the  sale  h^d  irader 
the  decree  which  he  obtained,  and  he  has  been  declared  the  parchaaer.  The 
eqaitable  estate  which  remained  in  the  mortgagor  has  passed  to  bim  under  the 
decree  and  sale,  and  he,  under  his  mortgage,  already  had  the  legal  estate. 

It  appears  to  me  that,  under  such  circumstances,  the  practice  which  has 
prevailed  here  is  wrong ;  it  is  causing  additional  trouble  and  expense,  without 
being  of  anj  real  benefit ;  for  the  title  of  the  purchaser  is  complete  withoat 
the  mortgagor  joining  in  the  conveyance.  Therefore  I  think  the  Registrar  n 
right  in  the  view  which  he  has  expressed.  1  have  consulted  the  Chief 
on  the  matter,  and  he  is  of  the  same  opinion. 

Attorney  tbr  the  plaintiff :  Mr.  C.  D,  Linton,     ., 


1878 
8^  1. 


Before  Mr,  Justice  Markby  and  Mr,  Justice  Birch, 

RAJAH  NILMONEY  SING  DEO  (Plaiktitf)  v,  CEINIBAS 
MAHANTI  ARD  OTHBms  (Dbfbbdaiits).* 

Judgments,  Copies  of,  Delay  in  furnishing — Act   VIII  of  1859,  a.    198 — 

Admission  of  Special  Appeal, 

Ik  this  case  the  plaintiff  had  applied  to  the  Court  of  the  Judicial  Gommia* 
stoner  of  Ghota  Nagpore  for  the  admission  of  a  special  appeal,  which  applica- 
tion was  refused  on  the  ground  that  the  time  for  the  admission  of  the  appeal 
had  expured.  It  appeared  that  the  plaintiff  had  applied  for  a  copy  of  the 
judgment  and  decree  which  had  been  refused  him  on  the  ground  that  he  had 
not  put  in  a  sufficient  quantity  of  blank  papers  for  copies. 

From  the  decision  of  the  Judicial  Commissioner  the  plaintiff*  now  appealed 
to  the  High  Court 

Baboo  Bhowanee  Chum  Dutt  for  the  appellant. 

No  one  appeared  for  the  respondents. 

*  Application  lor  admission  of  special  appeal,  from  a  decision  passed  by  the  Judicial 
Commissioner  of  Chota  Nagpore,  dated  the  7th  May  1873,  affirming  a  dedsioa  of  the 
Assistant  Ck>mmi88ioner  of  Manbhoom,  dated  the  18th  January  1878. 


(1)  6  DeG.  A  Sm.,  615. 

(2)  6Ir,£q.  Sep.,  48. 
(8)    Jd^l^ 


(4)  17  Sim.,  40. 

(5)  SlBeav.,  578. 
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Markbt,  J.— We  think  that  this  appeal  must  be  admitted.    There  appears     n/J^mo*|^y 
to  h%ve  been  some  dehiy  in  delivering  out  the  copy  t)f  the  decree  and  of  the     ®^^**  ^^^ 
judgment  owing  to  the  appellant  not  having  put  in  sufficient  quantity  of  blank      CniNiBAs 
papers  required  for  copies.    But  in   point  of  law  the  Judicial  Commissioner     M^hamti. 
was  not  justified  in  delaying  the  giving  of  the  copies  until  the  blank  papers 
were  put  in  by  the  applicant;  because  s.  198  of  Act  VIII  of  1859  requires  ^ 
that  certified  copies  of  the  decree  and  judgment  shall  be  furnished  to  the   '< 
parties  on  the  production  of  the  necessary  stamps ;   and  by  a  Resolution  of   • 
this  Court  dated  the  6th  July   1872  (1),   which  has  been  circulated  to  the 
District  Judges  and  Judicial  Commissioners,  it  is  pointed  out  that,  when 
stamps  are  put  in  by  a  party  to  the  suit  as  required  by  s.  198,  a  copy  of  the 
decree  and  judgment  must  be  furnished  to  him  without  further  costs.     It  was 
clearly  the  intention  of  the  Legislature  that  the  stamp  should  coyer  all  the 
costs  of  giving  the  copies  asked  for.     The  result  is  that  the  delay  was  entirely 
owing  to  the  act  of  the  Court,  and  not  to  the  default  of  the  appellant. 

The  appeal  must  be  adittitted. 


Before  Mr,  Justice  L,  S.  Jackson  and  Mr.  Justice  Mitter, 

NUNDO  COOMAR   MOOKERJEE  (Dbcbee-holdbr)  v,  ISSUR  1873 

CHUNDER  BHUTTACHARJEE'(Jddgment.debtob).*  ^^'^^  ^^' 

Limitation—Act  IXoflSll^s.   1,   ^   Sched,  11,  No.  IGT-- Application  for 

Execution  of  Decree, 

This  was  an  application  made  on  the  13th  of  May  1872  for  execution  of  a 
decree  passed  on  the  13th  May  1869.  The  lower  Appellate  Court  held  that 
execution  was  barred  by  the  Limitation  Act  (IX  of  1871),  and  the  decree- 
holder  then  appealed  to  the  High  Court. 

Baboo  Bungshee  Dhur  Sen  for  the  appellant  contended  that,  inasmuch  as 
the  suit  was  instituted  before  the  1st  of  April  1873,  the  case  was  governed  by 
the  old  law,  as  by  s.  1  of  Act  IX  of  1871,  Parts  ii  and  iii  of  the  Act  are  not 
to  apply  to  suits  instituted  before  that  date  (2),  and  that  the  application 
therefore  was  in  time.  [Jackson,  J. — The  operation  of  the  Act  is  restricted 
only  as  regards  suits,  not  as  regards  appeals  and  applications ;  see  s.  4  of  the 
Act,  where  the  words  used  are  difierent  from  those  used  in  s.  1.] 

♦  Miscellaneous  Special  Appeal,  No.  158,  against  the  order  of  the  Judge  of  Zilla 
Jessore,  dated  the  2l8t  February  1873,  reversing  an  order  of  the  Munaif  of  Khoolnia* 
dated  the  7th  September  1872.    . 

(1)  9  B.  L.  R.,  H.  C.  Rules,  &c.,  19.  July  1871,  but  that  nothing  contained  in 

(2)  S.  1,  Act  IX  of  1871,  provides  that  as.  2  and  3,  or  in  Parts  ii  and  iii,  shall  apply 
the  Act  shall  come  into  force  on  the  1st  of    to  suits  iastituted  before  the  ^st  April  1873. 
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1873  Mr.  H.  E,  Mendes  for  the  respondent  was  not  called  upon. 

NUNDO 

M^WM       The  judgment  of  the  Court  was  delivered  by 

r, 

Chithdrr  Jackson,  J. — ^The  decree  in  this  case  was  passed  on  the  18th  May  1869.  Tlie 
BflurrACHAB-  present  application  was  made  on  the  Idth  May  1872.  It  was  therefore  sn 
application  made  after  the  Limitation  Act  (IX  of  1871)  had  come  into  fioroe. 
It  is  not  protected  by  the  terms  of  s.  1  of  the  Act,  therefore  Ko.  167  of  the 
second  schedule  of  the  Act  applies ;  and  as  the  application  ought  to  hare  been 
made  within  three  years,  the  period  beginning  to  run  from  the  d^te  of  the 
decree,  it  ought  to  have  been  made  on  or  before  the  12th  May,  when  the  time 
years  had  expired.  The  present  application  is  consequently  barred,  and  the 
appeal  is  dismissed  with  costs. 


Before  Mr.  Justice  Jackson  and  Mr.  Justice  MitUr» 

1879  SARBOBEE  KANTO  BHUTTACHARJEE  (ohkof  thb  Dbpbndahts)  v.  ANADIi 

jj^  24.  BL/INTO  BHUTTACIIABJEE  (Plaihtiff).* 

ArhitraUon-^Appeal-'Act  V III  of  1859,  #.  325  (1). 

Thb  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of  the  Court 

Baboo  Hem  Chunder  Banerjee  (Baboo  Doorga  Mohan  Doss  with  him), 
for  the  respondent,  took  the  preliminary  objection  that  by  s.  325,  Act  YIU 
of  1859,  no  appeal  would  be  in  this  case. 

Baboo  Hurry  Mohun  Chuekerbutty  for  the  appellant. — The  award  is  incom- 
plete and  does  not  decide  all  the  matters  referred.  The  arbitrators  ought  io 
have  decided  on  all  the  issues  submitted  to  them.  Where  there  is  no  good 
award  an  appeal  lies  —  Sashti  Charon  Chatterfee  v.  Tarak  Chandra 
ChatUrjee  (2). 

Jackson,  J.^The  suit  before  the  Munsif  related  to  two  items  claimed  by 
the  plaintiff,  one  being  a  piece  of  land  which  he  claimed  as  his  own,  and  the 
other  a  right  of  way  which  he  asserted  OTcr  the  defendant's  land.  It  appears 
that  seven  issues  were  fixed  in  the  Munsifs  Ck^urt  for  the  determination  of  these 
questions.  The  parties  then  agreed  to  refer  the  matter  to  arbitration,  and  the 
suit  was  accordingly  referred  to  three  arbitrators.  What  is  material  to  be 
noted  here  is  that  the  arbitrators  in  coming  to  an  award  took  up  specifically 
some  of  the  issues  framed  in  the  MunsiTs  C(^t,  and  declined  to  enter  into 

*  Special  Appeal,  No.  822  of  1873,  from  a  decree  of  the  Judge  of  Naddea,  dated  the 
10th  September  1872,  affirming  a  decree  of  the  Sadder  Mimsif  of  that  district,  dated 
the  29th  December  1870. 

(1)  See  Gvnga  Narain  Gkoss  T.  Bam  CHand  Ghose,  ante,  p.  i8t 

(2)  8  B.  L.  a,  815. 
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others.  But  thej  determined  the  two  matters  in  issue  between  the  parties, 
ajid  having  so  determined  them,  and  the  award  having  been  signed  bj  all  the 
three  arbitrators,  two  of  them  appear  to  have  subjoined  a  suggestion  in  respect 
of  the  questions  which  had  been  determined  by  them,  to  the  effect  that  if  the 
defendant  would  construct  a  certain  pucka  drain,  the  necessity  for  carrying 
out  the  award  might  not  arise  as  the  plaintiff  would  then  suffer  no  injury. 
The  Munsif,  on  receiving  this  award,  dealt  with  the  suggestion  so  added  as 
surplusage,  and  he  gave  the  plaintiff*  a  decree  in  accordance  with  the  award 
signed  by  the  three  arbitrators.  The  defendant  appealed  to  the  District 
Court  after  having  first  unsuccessfully  applied  to  the  Munsif  for  a  review  of 
his  judgment.  In  appeal  he  contended  that  the  award  was  not  a  legal  award, 
and  he  sought  to  have  the  decree  of  the  Court  below  set  aside.  The  Judge 
found  that  the  decree  was  in  accordance  with  the  award,  and  he  considered 
himself  precluded  by  the  terms  of  s.  325  of  the  Civil  Procedure  Code  from 
disturbing  the  decision  of  the  Court  below.  It  is  contended  here  in  special 
appeal  that  the  award  was  incomplete,  because  the  seventh  issue  was  not 
decided,  and  also  that  the  decree  is  not  in  accordance  with  the  award,  because 
it  does  not  embody  the  final  suggestion  of  two  out  of  the  three  arbitrators. 
Now  by  s.  325  it  is  provided : — ''If  the  Court  shall  not  see  cause  to  remit 
the  award,  or  any  of  the  matters  referred  to  arbitration,  for  reconsidera- 
tion in  the  manner  aforesaid,  and  if  no  application  shall  have  been  made  to  set 
aside  the  award,  or  if  the.  Court  shall  have  refused  such  application,  the  Court 
shall  proceed  to  pass  judgment  according  to  the  award,  or  according  to  its  own 
opinion  on  the  special  case,  if  the  award  shall  have  been  submitted  to  it  in  the 
form  of  special  case  ;  and  upon  the  judgment  which  shall  be  so  given,  decree 
shall  follow,  and  shall  be  carried  into  execution  in  the  same  manner  as  other 
decrees  of  the  Court.  In  every  case  in  which  judgment  shall  be  given  according 
to  the  award,  the  judgment  shall  be  final."  It  is  therefore  the  Court  of  first 
instance  which  determines — and  it  has  full  discretion  in  the  matter — whether  it 
will  or  will  not  remit  the  award  for  reconsideration,  or  set  aside  the  award  for 
any  of  the  reasons  stated  in  s.  324,  and  if  it  shall  not  see  cause  so  to  do, 
it  shall  proceed  to  pass  judgment  according  to  the  award,  and  where  it  has  so 
passed  judgment,  the  judgment  is  final.  It  seems  to  me  in  this  case  that  not 
merely  did  the  Munsif  refuse  to  remit  or  to  set  aside  the  award,  but  he  did  so  for 
very  good  reasons.  That  being  so,  the  judgment  is  in  every  sense  final,  and 
the  District  Judge  was  quite  right  in  holding  that  he  had  no  authority  to 
interfere  with  that  judgment  in  appeal. 

The  special  appeal  is  dismissed  with  costs. 
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Before  Mr.  Juetiee  PaiUi/ex. 

1874  BUTLER  e.  LLOYD. 

Feby.  19. 

Act   VIIIoflS59,e.   281— Barf  Faiih-'Arrest  in  Execution  of  Deent- 

Application  for  Discharge. 


Thb  defendant,  who  bad  been  arrested  in  execution  of  a  decree  for  mooij 
obtained  bj  the  plaintiff,  applied  for  his  dischai^e  on  the  ground  that  be  U 
no  present  means  of  satisfjin^  the  decree. 

Mr.  Lowe^  on  behalf  of  the  plaintiff,  opposed  the  application.  He  proposed 
to  show  that  the  debt  in  respect  of  which  the  decree  was  obtained  arose  oat  of 
a  breach  of  tmst  committed  bj  the  defendant,  and  that  therefore  he  had  beea 
guilty  of  snch  an  act  of  bad  faith  as  disentitled  him  to  be  discharged. 
The  wordj  ""bad  faith*"  in  s.  281,  Act  VIII  of  1869,  had  received  differcBt 
interpretations.  Phear,  J.,  in  In  re  Soopersaud  (1),  in  a  considered  jndgmest, 
held  that  the  acts  of  bad  faith  referred  to  in  the  section  included  acts  of  bsdftitit 
committed  in  incurring  the  liability,  and  this  was  followed  bj  Norman^  J.,  ia 
Smith  y.  Bogge  (2) ;  see  also  Passmore  v.  ne  Calcutta  Docking  Co,  {%). 
.'  A  contrary  opinion  was  expressed  by  Macpherson,  J.,  in  in  re  a  PriMtur  (4), 
and  again  in  Oriental  Banh  v.  Manimadhab  Sen  (5),  and  this  view  w« 
also  taken  by  Paul,  J.,  in  In  re  Ourudas  Bose  (6).  Phear,  J.,  is  said  to 
have  altered  his  opinion  in  a  case  of  Jadu  Charon  Johame  ▼.  Oungadmil 
Paul^  which,  however,  is  not  reported. 

Mr.  Branson  for  the  defendant — The  balance  of  suthorities  is  in  fsTor  of 
the  view  taken  by  Macpherson,  J.  The  words  of  s.  281  clearly  show  that  tbe 
acts  of  bad  faith  referred  to  are  acts  done  for  the  purpose  of  obtaining  tiie 
discharge. 

Poutifex,  J. — If  there  were  no  conflict  of  authority,  I  should  have  had  no 
difficulty  in  following  Macpherson,  J.*s  interpretation  of  this  section.  Tbe 
last  three  decisions  on  the  section  are  those  of  Macpherson,  Paul,  and 
Norman,  J  J.  Norman,  J.,  does  not  decide  the  point ;  and  Paul,  J.,  foUovs 
Macpherson,  J.,  who  adheres  to  his  former  decision  that  no  bad  faith,  except 
bad  faith  in  respect  of  the  application,  can  be  gone  intx),  and  I  agree  with 
him  (7). 

Attorneys  for  the  plaintiff:  Messrs.  Bemsrs^  Sanderson,  and  Upton. 
Attorney  for  the  respondent :  Baboo  Bolye  Chund  Duit. 

(1)  2  I.  J.,  N.  S.,  91.  ment,    His    Lordship  sUted    that  he  M 

(2)  6  B.  L.  R,  App.,  22.  mentioocd  the  point  to  Phear,  J.,  who  said 
(8)  Bourke's  Rep.,  Ft.  VII,  74.                      that  to  the  best  of  his  recollection  he  bid 

(4)  1 1.  J.,  N.  S.,  8.  decided  a  case  in  accordance  with  the  view 

(5)  8  B.  L.  R.,  App.,  14.  of  Macpherson,  J.,  subsequently  to  tbe  ok 

(6)  7  B.  L.  R.,  App.,  23.  of  In  re  Soopertaud  (2  I.  J.,  N.  S.,  91). 

(7)  After    delivering    the  above   jadg- 
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Before  Mr,  Justice  Poniifex, 

BROOKE  V.  SURDYAL  and  another. 

Arbitration — Agreement  to  refer — Refused  of  Arbitrator  to  act — Act   VIII 

of  1859,  M.  319  ^  326. 

Where  parties  had  executed  a  deed  agreeing  to  refer  all  matters  ia  dispute  to  the 
arbitration  of  three  persons,  and  one  of  the  arbitrators  refused  to  continue  to  act,  and  the 
other  two  consequently  refused  to  proceed  with  the  reference,  the  Court  refused  to  order 
the  agreement  to  be  filed  in  Court. 

In  this  case  a  rule  had  been  issued  calling  on  the  defendants  to  show  canse 
-whj  a  certain  agreement,  bj  which  the  parties  had  consented  to  refer  all 
matters  in  dispute  between  them  to  three  arbitrators  therein  named,  should 
not  be  filed  in  Court  The  deed,  which  was  duly  signed  and  executed  by  the 
parties  thereto,  provided  that  the  award  was  to  be  the  award  of  the  three 
arbitrators  therein  named,  but  no  provision  was  made  for  a  difierence  of 
opinion  between  the  arbitrators,  or  for  the  appointment  of  an  umpire,  or  of 
other  arbitrators  in  case  any  of  the  arbitrators  thereby  appointed  should 
refuse  or  become  incapable  to  act.  The  award  was  to  be  made  by  the  8th  of 
February,  but  it  was  admittted  that  the  time  had  been  extended  by  the 
arbitrators  under  a  provision  in  that  behalf.  On  the  20th  February,  in  reply 
to  a  letter  from  the  defendants*  attorneys,  Mr.  Moncrieff,  one  of  the  arbitrators, 
informed  them  that  Mr.  Betts,  another  arbitrator,  refused  to  act,  and 
therefore  the  arbitration  was  at  an  end,  and  on  the  same  day  the  attorney 
of  the  arbitrators  sent  them  a  formal  notice  to  the  same  efiect.  On  the  21st 
February  an  application  was  made  to  the  Court,  on  the  petition  of  the 
plaintiflf,  for  an  order  that  the  agreement  of  reference  should  be  filed  in  Court 
under  the  provisions  of  Act  VIU  of  1859,  s.  326,  and  eventually  a  rule  was 
issued  calling  on  the  defendants  to  show  cause  why  the  agreement  should  not 
be  filed. 

Mr.  Branson  showed  cause.  He  contended  that,  on  the  date  on  which  the 
application  was  made,  there  was,  in  fact,  no  agreement  for  arbitration  in 
existence,  inasmuch  as  before  that  date  one  of  the  arbitrators  had  refused  to 
act,  and  the  other  arbitrators  hail  given  notice  that  the  arbitration  was  at  an 
end.  [PoNTiTEX,  J. — Do  not  the  words  in  the  last  part  of  s.  326  refer  to 
8.  319,  and  make  it  applicable  to  this  case  ?]  No;  they  simply  lay  down  the 
rules  that  sliall  be  followed  when  the  agreement  for  reference  has  been  filed  in 
Court;  but  here  there  is  no  agreement  to  file.  S.  319  refers  to  a  case 
where  the  Court  has  directed  the  reference ;  that  is,  suppose  this  agreement 
had  been  filed  while  all  the  parties  were  bound  by  it,  then,  if  an  arbitrator 
refused  to  act,  the  Court  might  appoint  another. 
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Mr.  Phillips,  in  support  of  the  rule,  contended  that  the  plaintiff  bad  a 
right  to  have  the  agreement  filed.  No  cause  had  been  shown  against  it  The 
latter  words  of  r.  326  cleai'Iy  made  all  the  provisions  of  Ch.  vi  of  Act  VIII 
of  1859  applicable  to  such  a  case,  and  under  those  provisions  the  Court  coold, 
if  it  thought  right,  appoint  another  arbitrator  in  place  of  the  one  who 
refused  to  act. 


PoMTiFEX,  J. — In  this  case  there  has  been  an  agreement  for  reference  to 
three  arbitrators,  one  of  whom  hns  refused  to  act,  and  the  other  two  have 
declined  to  go  on  with  the  reference.  The  application  now  made  to  me  is 
under  s.  326  to  file  the  agreement ;  but  this  is  clearly  only  preliminary  to 
a  further  application  under  s.  319  for  the  appointment  of  a  new  arbi- 
trator. After  an  agreement  such  as  that  now  before  me  has  been  executed, 
any  person  who  is  a  party  to  it  is  entitled  to  apply  to  the  Court  to  have  sudi 
agreement  filed,  and  no  party  to  such  an  agreement  could  hope  successfully  to 
oppose  such  application  if  all  the  arbitrators  named  in  it  4vere  alive  and 
willing  to  act.  But  it  is  quite  a  different  thing  when,  upon  making  sncb  id 
application,  a  party  to  the  agreement  is  able  to  come  in  and  show  that,  before 
the  application  was  made,  one  of  the  arbitrators  named  in  the  deed  had,  in  (act, 
died,  or,  as  in  this  case,  had  refused  to  act  in  the  matter.  In  such  a  case, 
I  think,  the  contention  is  right  that  the  reference  to  the  arbitration  agreed 
upon  between  the  parties  uo  longer  exists,  so  as  to  enable  the  Court  to 
direct  that  it  should  be  filed ;  and  if  it  were  filed,  I  do  not  think  the  Court 
could  exercise  the  power  of  appointing  a  new  arbitrator,  because  the  arbitra- 
tor, who  has  refused  to  act,  refused  before  the  order  of  reference,  directed  by 
8.  326,  was  made  by  the  Court. 

I  refuse  this  application,  therefore,  on  the  ground  that  I  cannot  carry  cot 
the  directions  of  s.  326,  ^*  the  agreement  shall  be  filed,  and  an  order  of 
reference  to  arbitration  shall  be  made  thereon,"  as  by  the  refusal  of  one  of 
the  arbitrators  named  in  the  agreement  to  act  it  is  no  longer  possible  to  make 
an  order  of  reference  under  the  agreement.  But  I  shall,  under  the  circum- 
stances, make  no  order  as  to  the  costs  of  this  application. 

Attorney  for  the  plaintiff":  Mr.  H.  C,  Chick, 


Attorneys  for  the  defendants:  Messrs.  Robertson^  Orr,  Bai^iss,  and  Fraaci$> 
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Before  Mr,  Jtutice  Pkear  and  Mr,  Jiutice  Morris. 


THE  QUEEN  v,  AMANULLA.*  1874 

March  IS, 


Crimuuil  Procedure  Code  (Act  X  of  1872),  s.  249^Evidence  of  Witnesses 

before  the  Committing  Officer, 

Upon  the  trial  of  the  prisoner  for  the  murder  of  his  wife  and  infant 
child,  the  witnesses  for  the  prosecution  gave  evidence  contradicting  the 
evMence  given  by  them  before  the  Committing  Magistrate. 

The  Sessions  Judge,  purporting  to  act.  under  s.  249  of  Act  X  of  1872, 
discarded  the  evidence  taken  before  himself,  and  grounded  his  judgment  on  the 
evidence  given  before  the  Magistrate,  and  upon  this  evidence  he  convicted  the 
pri.<;oner  and  sentenced  him  to  death.  ' 

The  prisoner  appealed  to  the  High  Court. 

l^aboo  BhuggohtUty  Chum  Ohose  for  the  appellant. 

Phbab^  J.  (aflter  stating  the  facts  and  various  portions  of  the  evidence 
adduced  on  behalf  of  the  prosecution,  continued).-^Now  it  is  remarkable  that 
all  these  witnesses,  not  even  excepting  the  chowkedar,  told  different  stories 
altogether  before  the  Sessions  Court  from  those  which  they  told  before  the 
Deputy  Magistrate, — different  in  material  points.  Ashirun,  Upasha,  and  Duri 
had  their  depositions  read  to  them,  and  denied  the  truth  of  the  statements 
which  they  made  before  the  Deputy  Magistrate.  It  is  quite  clear  then  that 
these  witnesses  are  in  themselves  untrustworthy.  Their  testimony  before  the 
Sessions  Court  could  not  be  relied  upon,  nor  did  it  make  out  the  case  which 
the  prosecution  came  into  Cowt  to  establish.  There  was  one  other  witness 
besides  those  that  I  have  spoken  of,  namely,  the  Superintendent  of  Police,  who 
searched  Amanulla^s  house  some  fifteen  or  sixteen  days  after  the  occurrence,  and 
spoke  to  traces  of  blood  in  various  places.  I  shall  have  occasion  to  remark  more 
particularly  upon  his  evidence  presently.  It  is  enough  for  the  present 
moment  to  say  that,  even  taking  it  at  the  utmost  which  it  can  be  worth,  we 
think  this  man*s  testimony  does  not  supply  the  defects  apparent  in  the 
testimony  of  the  other  witnesses.  The  Sessions  Judge  perceived  that  the 
case  for  the  prosecution  was  not  made  out  by  the  testimony  given  before  the 
Sessions  Court,  and  he  expressed  his  opinion  that  the  principal  witnesses 
had  then  perjured  themselves.  Indeed,  two,  if  not  three,  of  them  he  directed 
to  be  sent  before  the  Magistrate  upon  a  charge  of  giving  false  evidence. 
Nevertheless,  he  convicted  the  prisoner  of  murder,  and  sentenced  him  to  be 

*  Criminal  Appeal,  No.  182  of  1874,  against  the  order  of  the  Sessions  Judge  of  Tlung- 
pore,  dated  the  14th  February  1874. 

A— 4 
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1874  hanged.  Tbis  is  certainly  a  somewhat  startliug  result,  and  he  arrived  at  it  in 
QiTKKs  the  following  way.  After  making  some  anal/sis  of  the  teetimonj  of  the 
Ahanul  witnesses  before  him,  and  contrasting  it  with  the  depositions  which  they  had 
made  before  ihe  Deputy  Magistrate,  he  says :  *^  From  the  above  abstract  of 
the  evidence  of  the  witnesses  as  given  before  the  Committing  Officer  and 
before  this  Court,  it  is  evident  that  the  two  sets  of  evidence  are  contradictory 
and  inconsistent  with  each  other.  The  question  now  is  whether  the  whole 
evidence  ought  to  be  treated  as  untrustworthy  on  the  ground  of  those  contradic- 
tions and  inconsistencies,  or  whether  a  portion  of  it  should  be  relied  upon  and 
made  the  basis  of  my  judgment  in  the  case?  Now,  as  regards  the  evidence  given 
by  the  witnesses  before  the  Committing  Officer,  it  must  be  observed  that,  at  the 
time  when  they  were  examined  by  that  Officer,  they  were  apparently  /ree 
from  all  external  influence,  and  would  have  deposed  to  nothing  but  what 
they  had  witnessed  ;  while,  on  the  other  hand,  when  they  gave  their  evidence 
before  this  Court,  those  interested  in  bringing  about  the  prisoner's  acquittal 
had  had  ample  opportunity  of  tampering  witli  the  witnesses,  and  the  witnesses 
themselves  had  also  sufficient  time  to  think  over  the  consequences  of  their 
evidence.  I  have,  therefore,  very  carefuHy  considered  both  these  sets  of 
CTidence,  and  have  duly  weighed  the  circumstances  under  which  each  waa 
given,  as  also  the  arguments  urged  against  its  credibility  by  the  prisoner's 
Counsel,  and  the  conclusion  at  wliich  I  arrive  is,  that  the  testimony  of  the 
witnesses  as  given  before  the  Committing  Officer  is  to  be  believed,  and  I  do 
accordingly  believe  it,  and  acting  under  the  provisions  of  s.  249,  Criminal 
Procedure  Code,  I  ground  my  judgment  thereon.** 

In  other  words,  the  Judge  founds  his  conviction  of  the  prisoner  on  the  charge 
of  murder  upon  the  testimony  which  was  given  before  another  judicial 
officer,  not  before  himself,  by  the  very  persons  who,  according  to  his  own 
view,  before  him  showed  themselves,  in  the  very  same  matter,  to  be  utterly 
unworthy  of  belief.  Even  if  s.  249  warranted  the  Court  in  taking  such  a  step 
as  this,  it  seems  to  me  certainly  an  inordinately  long  step  to  take.  Aod  I 
•  might  almost  say  that  the  logical  consequence  would  be  that  ihe  taking  of 
evidence  in  the  Sessions  Court  might  be  altogether  dispensed  with.  For  if  it  is 
legitimate,  proper,  and  safe  that  the  Sessions  Court  should  come  to  a  verdict 
against  the  prisoner  upon  the  evidence  given  before  the  Magistrate  by  wit- 
nesses who  before  the  Sessions  Court  denied  that  evidence  and  showed  them- 
selves unworthy  of  belief,  aforUori^  it  would  be  right,  proper,  and  safe  for  the 
Sessions  Court  to  found  its  judgment  upon  the  evidence  given  before  the 
Magistrate  in  those  cases  where  the  witnesses  afterwards  confirm  that  evidence 
by  the  testimony  which  they  give  in  the  Sessions  Court.  And  I  think  that 
this  very  obvious  consequence  shows  very  conclusively  that  the  Judge  mis- 
apprehended the  true  scope  of  s.  249  of  the  Criminal  Procedure  Code.  That 
section  runs  in  these  words  :-*"  When  a  witness  is  produced  before  the  Court 
of  Session,  or  High  Court,  the  evidence  given  by  him  before  the  Committing 
Magistrate  may  be  referred  to  by  the  Court,  if  it  was  duly  taken  in  the 
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presence  of  the  accused  person  ;  and  the  Goart  may,  if  it  think  fit,  ground  its  1874 

judgment  thereon,  although  the  witnesses  may  at  the  trial  make  statements        Qukbn 
ineongistent  therewith."  ^  Amabulla. 

It  appears  to  me  that  the  Legislature  in  framing  this  enactment  desired 
merely  to  authorize  the  Court  to  take  a  particular  statement  made  by  a 
witness  before  the  Committing  Magistrate  as  the  true  statement,  notwithstand- 
ing that  it  was  denied,  or  a  statement  inconsistent  therewith  was  made  by  the 
ivitness  before  the  Court  itself,  if  the  Court  could  see  firom  the  evidence  of 
that  same  witness  before  itself,  or  of  other  witnesses  before  itself,  that  the 
original  statement  was  worthy  of  belief; — not  that  the  Court  should  discard 
wholly  the  testimony  of  witnesses  given  before  it,  and  have  recourse  to  the 
testimony  of  the  same  persons  which  was  given  elsewhere  before  another 
judicial  officer  on  the  occasion  of  making  the  inyesttgation  preliminary  to 
the  final  trial.  The  discretion  which  is  conferred  by  the  passage  **  if  the 
Court  thinks  fit  '*  in  s.  249,  is  to  be  exercised  upon  substantial  materials  rightly 
before  the  Court,  and  reasonably  sufficient  to  guide  the  judgment  of  the  Court 
to  the  truth  of  the  matter,  and  not,  as  was  the  case  here,  upon  mere  specula- 
tion or  conjecture. 

I  think,  therefi>re,  that  the  prisoner  ought  not  to  have  been  couTicted,  and 
that  the  sentence  of  tJie  Sessions  Court  should  be  set  aside  and  the  prisoner 
discharged. 

MoRBiB,  J.^I  quite  agree  in  the  view  of  the  evidence  taken  by  my  learned 
cplleague  in  this  case.  I  also  think  that  it  was  not  safe  to  convict  the  accused 
Amanulla  solely  on  the  evidence  given  by  the  witnesses  before  the  Magistrate 
— witnesses  whom  the  Judge  considered  had  perjured  themselves  before  him.  ^ 
It  seems  to  me  that,  under  s.  249  of  the  Criminal  Procedure  Code,  a  Judge  may 
base  his  judgment  on  the  evidence  given  before  the  Magistrate  in  the  presence 
of  the  accused,  when  there  are  special  and  particular  reasons  for  considering  i 
that  evidence  to  be  ^onest  and  true,  and  when  that  evidence  is  to  a  certaip  I  # 

extent  corroborated  by  jndftppnHpnt  t<*gtimnny  before  himself.  In  the  present  | 
instance  tLere  is  nothing  of  this  kind.  There  is  really  no  one  such  substantive 
fact  conclusively  proved  as  can  enable  the  Judge  to  say  with  jgg|^]gmg^  that 
the  evidence  given  before  the  Magistrate  y^^gjoi^^  opposed  to  what.was  said 
before  himself.  Nor  can  it  be  said  that  the  Police  Officer  or  any  other  witness 
before  the  Court  of  Session  afiords  independent  testimonv  corroborative  of  ihe 


evidence  given  before  the  Magistrate.  It  is  most  unfortunate  that  so  much 
valuable  time  was  lost  in  the  prosecution  of  this  case.  The  Police  Officer  who 
made  the  first  enquiry  considered  that  the  mother  and  child  had  died  of  cholera, 
and  that  the  case  was  not  one  of  murder ;  and  certainly  on  the  evidence,  as  it 
now  comes  before  us,  I  think  it  impossible  to  say  that  there  is  any  certainly 
in  regard  to  the  mother  and  child  having  been  murdered  by  the  prisoner.  I 
therefore  concur  in  ordering  the  discharge  of  the  prisoner. 
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Bffore  Mr.  Junlice  Markhy  and  Mr.  Justice  Birch. 

1 874  KEEL  KANTO  PANDIT  akd  othkrs  (Plaiiitipps)  v.  JUGGOBUNDHCK)  GHOSE 

Jnny.  8.  and  otiikrs  (Dbpicmdakts).* 

Evidence  Act  (I  of  1872J,  eg.  60  ^  ^l—Proofof  Execution  of  DeetL 

Thb  plaintiffs  in  this  case  sued  for  a  share  of  a  garden  on  the  allegmtion  that 
Juggobundboo,  one  of  the  defendants,  dispossessed  their  father  ten  yesin  ag«K 
Juggobundhoo  stated  that  his  brother  Rashbeharj  Qhose  had  purchased  the 
garden  in  1266  (1860)  from  the  plaintiffs*  father,  and  that  he  and  his  brother 
had  been  ever  since  in  possession. 

The  defendants  in  the  Munsifs  Court  produced  a  bill  of  sale  which  purported 
to  have  been  executed  bj  the  plaintiffs'  father  ;  and  to  prove  Uiis  document 
they  called  a  Cazi,  who  deposed  that  the  plaintiffs*  father  came  before 
him  accompanied  by  witnesses,  and  acknowledged  the  execution  of  the  deed, 
which  was  then  registered. 

The  Mnnsif  decided  that  the  defendants  had  failed  to  make  out  thdr 
purchase,  inasmuch  as  they  had  not  proved  the  pnyment  of  any  consideration- 
money,  and  he  accordingly  decreed  the  suit. 

From  th'at  decision  the  defendants  appealed,  and  the  lower  Appellate  Court, 
believing  the  evidence  of  the  Cazi,  and  being  of  opinion  that  the  bill  of  sale 
was  thereby  proved,  allowed  the  appeal. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Bama  Churn  Bannerjee^  for  the  appellants,  contended,  that  the  btU  of 
sale  was  not  sufficiently  proved  *  direct  evidence  of  the  executant*s  handwriting 
ought  to  have  been  produced— s.  67  of  Act  I  of  1872.  That  Act  requires 
primary  evidence  of  the  signature  of  a  person  who  is  alleged  to  have  stgoed 

•  a'deed. 

I 

i      Baboo  Knlly  Proftcmno  DuU^  for  the  respondents,  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Markbt,  J.—It  appears42iat  in  this  case  the  evidence  which  was  given  in 
support  of  the  document  upon  which  the  defendants*  case  depends  was  that 
of  a  Cazi  before  whom  the  vendor  came  and  admitted  the  deed  to  be  his,  and 
caused  it  to  be  registered,  bringing  witnesses  to  his  execution  thereof,  and 
in  fact  going  pretty  much  through  the  same  forms  as  are  now  in  force  under 
the  Registration  Act.  Upon  that  evidence  the  lower  Appellate  Court  rerj 
naturally  came  to  the  conclusion  that  the  deed  was  proved,  and- the  only  ques- 
tion which  we  have  to  consider  is,  whether  the  Court  was  precluded  from  dcung 

*  Special  Appeal,  No.  740  of  1873,  against  the  decree  of  the  Officiating  Judge  of  Saat 
Bordwan,  dated  the  28th  February  1873,  .reversing  the  decree  of  the  Munsif  of  CiUna, 
dated  the  30th  November  1872. 
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80  by  8.  67  of  the  Eridence  Act.    Now  it  is  contended  that  that  section  1874 

readers  it  necessary  that  direct  evidence  of  the  handwriting  of  the  person  who  NkklKanto 
is  alleged  to  have  executed  the  deed  must  be  given  by  some  person  who  saw       Pandit 
the  signature  affixed.     But  that  is  not  so  expressly  stated  in  the  section,  and    Juogobun- 
it  does  not  appear  to  me  that  that  was  the  intention  of  the  Legislature.    It  ^"^*^ 
seems  to  me  that  that  section  merely  states  with  reference  to  deeds  what  is 
the  universal  rule  in  all  cases,  that  the  person  who  makes  an  allegation  must, 
prove  it.    It  lays  down  no  new  rule  whatever  as  to  the  kind  of  proof  which 
must  be  given.    In  that  respect  the  rule  is  precisely  the  same  as  it  stood  before. 
It  leaves  it  as  before  entirely  to  the  discretion  of  the  presiding  judge  of  fact 
to  determine  what  satisfies  him  that  the  document  is  a  genuine  one. 

It  may  perhaps  be  thought  that  s.  60  has  some  bearing  on  this  ques- 
tion. But  I  think  it  has  not.  That  section  provides  that  when  it  (i.e.,  the  oral 
evidence)  refers  to  a  fact  which  could  be  seen,  it  {i.e.,  the  oral  evidence)  must 
be  the  evidence  of  a  witness  who  says  he  saw  it.  This  last  "  it"  is  somewhat 
indefinite ;  but  I  think  that  this  *'  it"  has  reference  to  the  ^'  fact  '*  previously 
spoken  of;  and  I  think  the  fact  previously  spoken  of  is  the  fact  deposed  to, 
and  therefore  not  always  the  fact  which  it  is  ultimately  intended  to  prove. 
In  other  words,  I  do  not  think  it  was  intended  by  this  section  to  exclude 
circumstantial  evidence  of  things  which  could  be  seen,  heard,  and  felt,  though 
the  wording  of  the  section  is  undoubtedly  ambiguous,  and  at  first  sight  might 
appear  to  have  that  meaning. 

The  special  appeal  is  dismissed  with  costs. 


Before  Mr.  Justice  Macpherson, 
HALFORD  V.  THE  EAST  INDIAN  RAILWAY  Co.  1874 

Pleading—Offe/witkout  Prejudice-- Act  VI2I  of  1859,  s.  124.  ^Feby^^ 

This  was  an  application  by  the  defendants  for  an  order  under  s.  124,  Act 
VIII  of  1859,  directing  the  removal  from  the  file,  or  the  amendment  of,  the 
plaintlfi*s  written  statement  on  the  ground  that  it  contained  irrelevant  matter, 
namely,  letters  containing  and  relative  to  an  offer  made  by  the  defendants 
without  prejudice. 

The  action  was  brought  to  recover  damages  for  the  destruction  of  the 
plaintiff's  bungalow  by  reason  of  alleged  negligence  on  the  part  of  the 
defendants. 

In  his  written  statement  the  plaintiff*  set  out  in  full  certain  letters  written 
by  and  to  the  defendants  upon  the  matter  indbpute.  In  one  of  these  letters  the 
defendants,  after  denying  their  liability,  said, — "They"  (i.e.,  the  defendants) 
"are,  however,  willing  to  offer  you,  without  prejudice,  the  sum  of  Rs.  1,000 
in  full  of  all  demands."  In  answer  to  this  the  plaintiff's  attorneys  wrote,— 
"  Mr.  llalford,  while  claiming  his  right  to  be  indemnified  for  the  loss  he  has 
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1874         Bustained,  has  no  wish  to  make  aoj  profit  therebj,  but  he  cannot  put  op  with 
Halford      such  a  loss  as  an  acceptance  of  your  offer  would  entail,  which  he  dediBes." 
EastIndmx  ^^  another  letter  the  defendants  said, — "The  agencj  are  not  prepared  to 
R41LWAT  Co.  increase  the  offer  (without  prejudice)  whieh  they  have  made." 

Mr.  Evans,  on  behalf  of  the  defendants,  contended  that  these  letters,  or  » 
much  of  them  as  related  to  the  defendants*  offer,  ought  to  be  expunged  fron 
the  plaintiflTs  written  statement  as  being  irrelcTant;  1  Taylor  on  Evidence, 
s.  720 ;  Jones  t.  FoxaU (1);  Kasublal  Day  t.  Trsmsarws  (2) ;  and  the  Erideofie 
Act  (I  of  1872),  8.  23.  The  costs  of  this  application  should  be  borne  bj  tiie 
plaintiff";  Christie  v.  Christie  (3).  There  the  matter  objected  to  was  scaodil- 
ous,  but  the  Lord  Chancellor  states  the  principle  generally  that  the  offending 
party  must  pay  to  the  other  pardes  the  whole  expense  to  which  they  have 
been  put  by  his  introduction  of  matter  foreign  to  the  suit,  and  which  is  d 
such  a  nature  that  it  ought  to  be  expunged  at  once. 

Mr.  Lowe,  for  the  plaintiff*,  contended  that  under  the  Civil  Procedure  Code 
the  written  statement  was  to  be  a  complete  narration  of  the  facts ;  that  in  the 
letter  containing  the  offer  the  defendants  for  the  first  time  repudiated  ill 
liability,  it  was  therefore  the  letter  upon  which  the  plaintiff'  was  compelled  to 
come  into  Court ;  that  if  the  whole  letter  had  been  written  without  prejudice, 
the  case  might  have  been  different,  but  the  plaintiff*  was  not  bound  to  decide 
what  portions  of  the  letter  were  or  were  not  evidence ;  and  that  the  case 
of  Christie  v.  Christie  (4)  being  decided  with  respect  to  scandalous  matter 
was  inapplicable. 

Mr.  Evans  was  heard  in  reply. 

Macphbbson,  J.,  observed  that  there  was  no  doubt  that  an  offer  made 
without  prejudice  should  be  omitted  from  the  pleadings,  and  that  there  vas 
also  no  doubt  that  such  portions  of  these  letters  as  contained  or  related  to  the 
defendants*  offer  might,  and  ought  to,  have  been  omitted.  He  accordingly 
ordered  the  paragraphs  relating  to  the  offer  to  be  struck  out  of  the  plaintiff*! 
written  statement,  and  that  the  defeddants  should  have  the  costs  of  the 
application. 

Attorneys  for  the  plaintiff*:  Messrs.  Bemers,  J^anderson,  and  Upton, 
Attorneys  for  the  defendants  :  Messrs.  Chauntrell,  Knowles,  and  Roberts, 

(1)  15  Beav.,  888.  (3)  L.  R.,  8  Ch.,  499;  see  p.  506. 

(2)  3  B.  L.  K.,  App.,  12.  (4)  /d,  499. 
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In  thb  Goods  or  JULIA  ORAM,  Deoejlbkd,  lg74 

Fdm.  9. 

Court  Fees  Act  (VII of  1870),  Sched.  /,  No.  ll^Appointment  hy  Will      ' 

Where  a  person  having  a  life  interest  in  a  fond  with  a  general  and  absolute  power  of 
appointment  thereoyer  exercises  snch  power  by  will,  no  ad  valorem  fee  is  payable  in 
respect  of  such  fund  under  the  Court  Fees  Act  (YII  of  1870). 

Cabb  referred  to  the  Chief  Justice  under  s.  5  of  the  Court  Fees  Act,  1870, 
by  Mr.  .K.  Belchambers,  the  Taxing  Officer. 

"  It  appears  that  under  the  will  of  General  Stephen  Davis  Riley  (which  was 
proved  in  this  Coart  on  the  5th  of  July  1867),  Julia  Oram,  lately  deceased, 
had  a  life  interest  in  Rs.  10,000,  with  a  general  and  absolute  power  of  appoint- 
ment  over  that  sum.  This  power  of  appointment  she  has  exercised  by  her  will, 
of  which  the  Administrator-General,  as  ex-officio  executor,  has  now  applied 
for  probate;  and,  on  the  authority  of  Plait  v.  Routh  (1),  which  was  affirmed 
by  the  House  of  Lords,  Drake  v.  The  Attorney- Oenera!  (2),  it  is  claimed  on 
behalf  of  the  Administrator- General  that  no  probate  duty  ia  payable  on  the 
Es.  10,000. 

*'  The  case  cited  was  a  decision  on  55  Geo.  Ill,  c.  184,  s.  '38,  the  wcrds  of  which 
0  the  estate  and  effects  of  the  deceased  for,  or  in  respect  of  which  the  probate 
or  letters  of  administration  is  or  are  to  be  granted  *)  are  similar  to  the  words 
of  the  Court  Fees  Act,  1870,  sched.  i,  cl.  11  ('  Two  per  centum  on  the 
amount  or  value  of  the  property  in  respect  of  which  the  probate  or  letters  or 
certificate  shall  be  granted.*)  In  that  case  the  power  of  appointment  was 
treated  as  general  and  absolute,  and  the  property  appointed  was  treated  as 
belonging  to  the  estate  oT  the  person  by  whom  the  power  of  appointment  was 
created,  and  not  to  the  estate  of  the  person  making  the  appointment. 

"  There  is  no  distinction  between  that  case  and  the  present  one,  except  that 
in  that  case  probate  duty  had  been  paid  on  the  property  appointed  when 
probate  was  obtained  of  the  will  which  created  the  power  of  appointment, 
whereas  in  the  present  case  no  probate  duty  has  been  paid  on  the  Rs.  10,000, 
the  will  of  General  Riley,  which  created  the  power  of  appointment  over  that 
sum,  having  been  proved  when  only  a  ^ed  fee  of  Rs.  10  was  payable  under 
the  Succession  Act,  and  before  any  €td  valorem  fee  was  required  to  be  paid. 

'^  It  has  been  held  that  the  payment  of  the  fee  of  Rs.  10  is  not  equivalent  to 
the  payment  of  the  ad  valorem  fee — In  the  Goods  of  W»  O.  Chalmers  (3). 

"  By  23  and  24  Vict,  c.l5  (passed  since  the  decision  in  Drake  v.  The  Attorney' 
General  (2) },  it  is  provided  (s.  4)  that  probate  duty  shall  be  levied  and  paid  on 
personal  property  fippointed  by  will  under  general  power,  and  (s.  5)  that  the 
same  shall  be  a  charge  or  burden  upon  such  propertj.  There  is  no  similary 
provision  in  this  country," 

(1)  6  M.  &  W.,  756.  (2)  10  Cl.  &  Fin.,  257. 

(3)  6  B.  L.  B.,  App.,  137. 
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1874  The  opinion  of  the  Chief  Justice  was  as  follows : — 

Iv  THR  Goods  . 

OP  Julia         Couch,  C.J. — ^I  thiok  the  ad  valorem  fee  is  not  payable.    If  the  words  m  tiie 

Schedule  were  construed  so  as  to  make  it  payable,  the  serious  dlfficoltia 

referred  to  hj  the  Court  of  Exchequer  in  Ptatt  t.  Routk  (1)  would  iiise. 

There  is  no  provision  in  the  Court  Fees  Act  to  make  the  ad  valorem  fee  a 

charge  upon  the  Rs.  10,000. 


Oram. 


J 


Before  Mr.  Juetice  Markby  and  Mr,  Justice  Birch, 

1873  QUEEN  v.  HATU  KHAN.* 
Dec.  16. 
Criminal   Procedure    Code    (Act   X  of    1872J,  ##.  296,  297— P<wer#  «/ 

/  High  Court-'Sentence  of  Acquittal. 

In  this  case,  in  which  the  accused  was  charged  under  ss.  141,  441,  and  352 
of  the  Penal  Code,  the  Deputy  Magistrate,  after  hearing  two  of  the  prosecator's 
witnesses  only,  and  without  taking  the  evidence  of  the  remaining  witnesses 
named  by  the  prosecutor,  two  of  whom  at  least  were  present  at  the  trial,  aui 
without  examining  the  prosecutor  himself  in  the  presence  of  the  accused, 
passed  a  judgment  of  acquittal  under  s.  211  of  the  Criminal  Procedure 
Code. 

The  Magistrate,  being  of  opinion  that  such  judgment  was  illegal,  reported 
the  case  and  forwarded  the  record  thereof  to  the  High  Court  under  s.  296  of 
the  Criminal  Procedure  Code,  with  a  request  that  that  Court  would  piss  "  «a 
order  directing  the  retrial  of  the  accused  with  observance  of  the  proper 
procedure." 

The  judgment  of  the  High  Court  was  delivered  by 

Mabkbt,  J. — We  do  not  think  that  we  have  power  to  do  what  the  Officiat- 
ing Magistrate  asks,  namely,  to  set  aside  the  acquittal  of  the  prisoner,  and  to 
direct  a  retrial.  The  proceedings  of  the  Deputy  Magistrate  were  nndoubtedlj 
illegal,  but  they  have  resulted  in  the  acquittal  of  the  prisoner,  and  we  are 
not  empowered  by  the  Criminal  Procedure  Code  to  interfere  when  a  prisoner 
has  been  improperly  acquitted.  If  a  prisoner  has  been  improperly  discharged, 
we  may  order  him  to  be  tried,  or  to  be  committed  for  trial,  under  the  secosd 
clause  of  s.  297.  If  the  Legislature  had  also  intended  us  to  interfere 
when  the  prisoner  was  acquitted,  it  would  undoubtedly  have  been  so  expressed 
in  that  clause. 

*  Criminal  Reference  from  the  Officiating  Magistrate  of  Bograh,  dated  the  12th  Xoreffl- 
ber  1873. 

(1)  6  M.  &  Wm  756. 
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It  is  oi'dered  that  tlie  following  Rule  be  read  and  passed  as  a 
Rule  of  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  Original  Jurisdiction,  to  take  effect  from  the  22nd  day 
of  August  1873 :— 

Documents  and  books  produced  with  a  plaint  shall  be  pro- 
duoed  at  the  same  time  as  the  plaint  is  pi*esented  to  the  Court, 
by  the  plaintiff  or  his  Attorney,  already  marked  alphabetically, 
and  with  the  entries  on  which  the  plaintiff  relies  in  each  book 
already  marked  numerically,  and  with  the  words  "produced 
with  the  plaint  in  suit  No.  of  187     ,         this  day 

of  187     ,"  already   written  after   the  mark  on  each 

document,  book,  or  entry. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PIIEAR. 

A.  G.  MACPIIERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATII  MITTKR. 
CHARLES  PONTIFEX. 

G.  BIRCH. 

G.  G.  MORRIS. 


RULES  FOR  ADMISSION  OF  VAKEELS  IN  THE  HIGH  COURT. 

1.  Every  person,  before  being  admitted  to  practise  as  a 
vakeel  in  the  High  Court,  shall  have  obtained  the  degree  of 
Bachelor  of  Laws  in  the  University  of  Calcutta,  Madras,  or 
Bombay. 

2.  Except  as  mentioned  in  Rules  20  and  23,  every  person, 
before  being  admitted  as  a  pleader  in  the  High  Court,  shall 
serve  a  regular  clerkship  to  some  attorney  or  vakeel  of  the 
High  Court,  to  be  approved  by   the  Court  before  the  contract 
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1874        is  entered  iuto^  under  Articles  of  Clerkship  by  contract  in  writiDg 
it(tLE8.      pursuant  to  the  Rules  hereinafter  contained^  for  the  fall  period 
of  two  years. 

3.  The  term  of  service  required  by  the  last  preceding  Bale 
need  not  be  all  under  one  and  the  same  contract,  nor  to  one  and 
the  same  person,  but  may  be  to  different  persons  by  virtue  of 
an  assignment  or  assignments,  or  by  virtue  of  successive  inde- 
pendent contracts,  upon  the  dissolution  of  the  original  or 
succeeding  contract. 

4.  The  person  under  whom  the  Articles  shall  be  served  shall, 
during  the  whole  period  of  the  service,  be  actually  practising 
as  an  attorney  or  vakeel  in  the  High  Court. 

5.  No  person,  who  is  himself  acting  as  clerk  to  an  attorney 
or  vakeel,  shall  be  able  to  take  any  clerk  for  service  under 
Articles. 

6.  No  person  shall  be  capable  of  service  under  these  Bules 
until  he  shall  have  passed  the  B. A.  Examination  of  the  ITniver- 
sity  of  Calcutta,  Madras,  or  Bonibay. 

7.  The  contract  in  writing,  whereby  a  person  shall  enga^ 
as  aforesaid  to  serve  as  a  clerk  to  any  attorney  or  vakeel,  shail 
be  filed  with  the  Begistrar  of  the  High  Court  on  the  Appellate 
side  within  one  calendar  month  after  the  execution  of  the' same, 
together  with  an  affidavit  by  such  attorney  or  vakeel  that  he 
has  been  himself  duly  admitted,  and  has  been  practising  for 
five  years  as  an  attorney  or  vakeel,  and  that  such  contract  has 
been  duly  executed  by  himself  and  by  the  clerk  therein  men- 
tioned. And  in  every  such  affidavit  shall  be  specified  the  name 
of  the  attorney  or  vakeel,  and  his  place  of  abode  or  business, 
and  the  name  of  the  clerk  and  his  place  of  abode,  together  with 
the  day  on  which  the  contract  was  actually  executed. 

8.  In  case  the  Articles  of  Clerkship  shall  be  assigned,  the 
assignment  shall  be  in  writing,  and  shall  be  in  like  manner  filed 
within  one  calendar  month  after  the  execution  thereof,  together 
with  an  affidavit  that  the  same  has  been  executed  by  all  the 
necessary  parties.  And  in  every  such  affidavit  shall  be  specified 
the  name  of  the  attorney  or  vakeel  to  whom  the  Articles  are 
assigned,  and  his  place  of  business,  together  with  the  day  on 
which  the  assignment  was  actually  executed. 
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reason,  an  assignment  of  the  Articles  cannot  be  obtained,  a  fresh       Rules. 
contract  in  writing  shall  be  entered,  into  by  the  clerk  with  the 
person  under  whom  the  service  is  continued,   which  shall  be 
filed  in  the  manner  and  with  the  affidavit  prescribed  by  Rule  8. 

10.  In  case  the  contract  or  assignment,  together  with  the 
necessary  affidavit,  be'  not  filed  within  the  time  specified,  the 
same  may  be  filed  with  the  said  Registrar  after  the  expiration 
thereof;  but  the  service  of  such  clerk  shall  be  reckoned  to 
have  been  commenced  or  renewed  from  tlie  date  of  filing  such 
contract  or  assignment  unless  the  Court  shall  otherwise  order. 

11.  Every  person  who  shall  be  articled  to  serve  as  a  clerk 
to  a  vakeel  or  attorney  for  tlie  purpose  of  being  admitted  as  a 
vakeel  shall,  during  the  whole  period  of  such  service,  continue, 
and  be  really  and  actually  employed  by  such  attorney  or  pleader 
in  the  proper  busiuess,  practice,  and  employment  of  an  attorney 
or  vakeel. 

12.  Before  any  person  shall  be  admitted  as  a  vakeel  in  the 
High  Court,  he  shall  sign  and  file  with  such  Registrar  as  afore- 
said answers  to  the  questions  contained  in  the  Schedule  -A., 
hereunto  annexed ;  and  the  person  or  persons  under  whom  he 
shall  have  served  his  Articles  shall  sign  and  file  answers  to  the 
questions  contained  in  the  Schedule  6.,  hereunto  annexed,  as 
also  a  certificate  in  the  form  given  therein. 

13.  In  case  the  applicant  should  show  sufficient  cause  to 
the  satisfaction  of  the  Court  why  the  last  Rule  cannot  be  fully 
complied  with,  it  shall  be  in  the  power  of  the  Court  to  dispense 
with  any  part  of  this  Rule  which  it  may  think  fit  and  reasonable. 

14.  The  applicant  shall  in  all  cases  produce  satisfactory 
testimonials  as  to  his  good  character. 

15.  The  applicant  shall  also,  if  required,  sign  and  leave 
with  the  said  Registrar  answers  in  writing  to  such  other  ques- 
tions as  shall  be  directed  by  the  Court  touching  the  service  and 
conduct  of  the  applicant,  and  also,  if  required,  attend  the  Court 
personally  for  the  purpose  of  giving  further  explanation  touch- 
ing the  same ;  and  shall  also,  if  required,  procure  the  attend- 
ance of  the  person  or  persons  with  whom  he  shall  have  served  his 
clerkship  as  aforesaid,  to  answer  either  personally  or  in  writing 
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KuLKe«      proof  to  the  satisfaction  of  the   Court  of  his  inability  to  pro- 
cure the  same. 

16.  Upon  compliance  with  the  aforesaid  liules^  if  the  Couit 
shall  be  satisfied,  as  to  the  fitness  and  cnpacity  of  the  applicant, 
a  certificate  shall  be  granted  to  him  in  the  following  foim: — 

•  In  pursuance  of  the  Rules  of  the  High  Court  relative  to  the 
admission  of  vakeels,  it  is  hereby  certified  that  A.  B.  has  com- 
plied with  the  requirements  of  the  said  liules,  and  that  he  is  a 
fit  and  proper  person  to  be  admitted  to  practise  as  a  vakeel 

in  the  High  Court. 

(Sd.)    G.  D., 

A  Judge  of  the  High  Court 

17.  -Any  person  intending  to  apply  to  be  admitted  to  prac- 
tise as  a  pleader  in  the  High  Court  shall  also  give  one  month's 
notice  in  writing  to  the  Registrar  aforesaid  stating  his  intentioD) 
and  shall  also  insert  in  the  Calcutta  Gazette  a  like  notice  for 
four  successive  weeks  prior  to  his  application. 

18.  Any  person  who  has  been  admitted  to  the  degree  of 
B.L.  in  the  University  of  Calcutta,  Madras,  or  Bombay,  and 
who  shall  produce  the  certificate  mentioned  in  Rule  16, 
shall,  after  giving  the  notice  required  by  Rule  17,  be  enrolled 
as  a  vakeel  of  the  High  Court 

19.  Any  person  who  has  been  admitted  to  the  degree  of 
B.L.  in  the  University  of  Calcutta,  Mudnis,  or  Bombay,  and 
who  shall  prove  to  the  satisfaction  of  the  Court  that  he  has 
bond  fide  i>ractit}ed  four  years  as  a  pleader  in  one  or  more  of 
the  Courts  of  the  mofussil,  subject  to  the  jurisdictiou  of  the 
High  Court,  and  that  he  is  a  person  of  good  character,  niaj, 
after  giving  the  notice  required  by  Rule  17,  be  admitted  to  prac- 
tise in  the  High  Court  as  a  vakeel  without  service  under 
Articles. 

20.  Every  person  applying  to  be  admitted  under  the  last 
Rule  sliall,  one  mouth  prior  to  admission,  leave  with  such 
Registrar,  as  aforesaid,  answers  to  the  questions  contained  in 
the  Schedule  C,  hereunto  annexed,  and  also  a  certificate  or 
ceitificates  in  the  form  contained  in  Schedule  D.,  hereunto 
annexed. 
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21.  In  case  the  applicant  should  show   sufficient  cause   to        1874 
the   satisfaction   of   the    Court  why   the  last   Rule  cannot  be       i^ulks 
complied  with^  it  shall  be  in  the  power  of  the  Court  to  dispense 

with  any  part  of  this  Rule  upon  such  terms  as  it  may  think  fit 
and  reasonable.* 

22.  An  applicant  under  Rule  19  shall  in  all  cases  produce 
satisfactory  testimonials  as  to  his  good  character ;  and  shall  also^ 
if  required,  leave  with  the  said  Registrar  answers  in  writing  to 
such  questions  as  the  Court  shall  direct  toudiing  the  qualifica- 
tion of  such  person  to  be  admitted  as  a  vakeel  in  the  High 
Court;  and  shall,  if  required,  attend  the  Court  personally  for 
the  purpose  of  giving  further  explanation  touching  the  same. 

23.  Any  attorney  of  the  High  Court,  who  shall  establish 
to  the  satisfaction  of  the  Court  that  he  has  bond  fide  practised 
as  such  for  the  period  of  three  yeturs,  and  that  he  is  a  person 
of  good  charactei:  and  ability,  may  be  admitted  to  practise  in 
the  High  Court  as  a  vakeel. 

24.  These  Rules  shall  come  into  force  on  the   1st  day   of 

January  1874. 

R.  COUCH. 

F.  B.  KExMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH  MITTER. 
C.  PONTIFEX. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 
ll^A  Seinemher  1873. 


Schedule   A. 

Questions  as  to  due  Service  of  Articles  to  be  answered  by  the 

Applicant. 

1.  What  was  your  age  at  your  last  birthday  ? 

2.  Have  you  served  the  whole  term  of  your  Articles  at  the 
place  where  the  person  or  persons  to  whom  you  were  articled 
or  assigned  carried  on  his  or  their  business  ?  and^  if  uot^  state 
for  what  reason. 
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i^^  3.     Have  you,  at  any  time  during  the  term  of  your  Articled, 

hvLtLB,  [leeii  abfieut  without  the  permission  of  the  person  or  persons  to 
whom  you  were  articled  or  assigned?  and,  if  so,  state  the  length 
and  occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your*  Articles,  been 
engaged  or  concerned  in  any,  and,  if  any,  what  profession, 
business  or  employment,  otiier  than  your  professional  employ- 
ment, as  clerk  to  the  person  or  persons  to  whom  you  were 
articled  or  assigned? 

fi.  Have  ,you,  since  the  expiration  of  your  Articles,  betn 
engaged  or  concerned,  and  for  how  long  a  time,  in  any,  and, 
if  any,  what  profession,  trade,  business  or  employmeut,  other 
than  the  profession  of  an  attorney  or  vakeel  ? 


SCHEDULB    B.    ' 

QuestionB  to  be  answered,  and  Certificate  to  be  given,  by  the 
Person  or  Persons  with  whom  the  Clerk  may  have  served  any 
part  of  hia  time  under  Articles. 

1.  Has  A.  B.  served  the  whole  period  of  his  Articles  at  the 
place  where  you  carry  on  your  business?  and,  if  not,  state 
the  reason. 

2.  Has  the  said  A.  B.  at  any  time,  during  the  period  of  his 
Articles,  been  absent?  and,  if  so,  state  the  length  and  occasions 
of  such  absence. 

3.  Has  the  said  A.  B.,  during  the  wliole  period  of  his  Articles, 
been  engaged  or  concerned  in  any,  and,  if  any,  what  profession, 
business  or  employment,  other  than  his  professional  employ- 
ment as  your  articled  clerk  ? 

4.  Has  the  said  A.  B.  during  the  whole  period  of  his  clerk- 
ship, with  the  exceptions  above  mentioned,  been  faithfully  and 
diligently  employed  in  your  professional  business  of  an  attorney 
\or  vakeel,  as  the  case  may  ie]  ? 

5.  Has  the  said  A.  B.,  since  the  expiration  of  his  Articles, 
been  engaged  or  concerned,  and  for  how  long  a  time,  in  any 
profession,  trade,  business  or  employment,  other  than  the  pro- 
fession of  an  attorney  or  vakeel? 


J 
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And  I  do  hereby  certify  that  the  said  A.  B.  lias  duly  and  ~      1874 


faithfully  served  under  his  Articles  of  clerkship  [^r  assignment       kui.rs. 
of  Articles,  as  the  case  may  he"]  bearing  date^  &C.9  for  the  term 
therein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be 


admitted  as  a  vakeel  of  the  High  Court 


Schedule  C. 

1.  What  was  your  age  last  birthday  ? 

2.  What  is  the  date  of  your  enrolment  as  a  pleader,  and 
where  were  you  enrolled? 

3.  Have  you  practised  in  one  or  several  Courts?  State  the 
periods  during  which  you  practised  in  each,  and  the  dates  of  the 
beginning  and  end  of  each  period, 

4.  Have  you  at  any  time  been  engaged  or  concerned,  in  any, 
and,  if  any,  what  profession,  business  or  employment,  other 
than  that  of  a  pleader  ?   If  so,  when,  and  for  what  period  ? 


Schedule   D. 

I,  C.   D.,  District  Judge  \or  Subordinate  Judge,  or  Munsif, 
as  the  case   may   be']  do  certify  that  to  the   best   of  my   belief 
A.  B.  practised  in  my  Court  regularly  as  a  pleader  from  the 
day  of  18  to  the  day  of  18         , 

and  that  he  was  diligent  and  faithful  in  the  performance  of  his 
duties,  and  that  he  is  a  fit  and  proper  person  to  be  admitted 
as  a  vakeel  of  the  High  Court. 

(Signed)        C.  D- 


Rules  drawn  up  in  accordance  with  s.  4,  Act  XX  of  1865,  for 
the  Qualification,  Admission,  and  Enrolment  of  Pleaders  and 
Mookhtars  in  Mofussil  Courts. 

1.  Pleaders  in  the  Mofussil  Courts  of  the  Regulation 
Provinces,  within  the  limits  of  the  jurisdiction  of  the  High 
Court,  shall,  as  regards  qualification,  be  of  two  grades. 
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1874  2.     Those  of  the  higher  grade  shall  be  competent  to  appear, 

KuLKs.  plead,  and  act  in  any  Civil  or  Criminal  Court  subordinate  to, 
and  within  the  limits  of,  tiie  general  jurisdiction  of  the  High 
Court,  and  also  before  tiie  Board  of  Revenue,  or  in  any  Reve- 
nue Court  or  of&ce  within  the  said  limits :  provided  that  thej 
shall  not  appear,  plead,  or  act  in  the  High   Court 

3.  Those  of  the  lower  grade  shall  be  competent  to  appear, 
plead,  and  act  in  the  Courts  of  Munsifs,  and  in  Small  Cause 
Courts,  and  in  the  Courts  of  Officers  in  the  District  of  Cachar, 
and  the  Divisions  of  Assam,  Chota  Nag|)ore,  and  Cooch  Behar, 
exercising  the  powers  of  Munsifs,  under  the  Bengal  Civil 
Courts  Act,  1871. 

4.  Mookhtars  duly  admitted  and  enrolled  may,  subject  to 
the  conditions  of  their  certificates  as  to  the  class  of  Courts  in 
which  they  are  authorized  to  practise,  appear,  and  act  in  any  Civil 
Court,  and  may  appear,  plead,  and  act  in  any  Criminal  Court 
within  the  same  limits:  provided  that  they  shall  not  appear, 
plead,  or  act  in  the  High  Court 

5.  The  Examiners  hereinafter  mentioned  shall  be  the  per- 
sons appointed  to  be  Examiners  by  the  Lieutenant-Governor  o( 
Bengal,  under  the  provisions  of  Act  XX  of  1865. 


QnalificatioiiB  for  Pleaders  of  the  higher  Grade. 

6.  Every  person  may  be  admitted  as  a  pleader  of  the  higher 
grade,  who  shall  be  qualified  as  hereinafter  prescribed,  that  is  to 
say — 

Isft. — If  he  shall  have  obtained  the  degree  of  Bachelor  of  Law 
of  one  of  the  Universities  of  Calcutta,  Madras, -or  B.ombay,  or 
shall  be  a  "Licentiate  in  Law  of  one  of  the  said  Universites: 
provided  that  his  application  for  admission  as  a  pleader  be  made 
within  one  year  from  the  time  of  his  obtaining  such  degree  or 
license,  or  within  such  further  time  as  the  High  Court  shall  for 
any  special  reason  allow  ;  or 

2»(f. — If  he  produce  a  certificate  from  the  Examiners  that  he 
has  passed  in  the  first  class  an  examination  in  the  subjects 
prescribed   from   time   to  time   by   the   High  Court  for  such 
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examination.     Such  subjects  shall,  until  further  order  by  the        1874 
Court,  be  as  follows : —  •  Uot-b*. 


•     Higher  Grade. 

Svhjects, 

Ist. — The  law  of  property  cur- 
rent in  Bengal  :^  • 


Regulations^  Enactments^  and  Text" 
books. 


A. — With  reference  to  the  per- 
manent  settlement;  to  the  Govern- 
ment lien  on  land ;  to  claims  to 
hold  land  exempt  from  the  payment 
of  revenue ;  and  to  the  mode  in 
which  estates  can  be  brought  to 
sale  for  arrears  of  revenue. 

B. — The  law  of  under-tenures, 
and  the  mode  in  which  the  same 
can  be  brought  to  sale  for  arrears  of 


rent. 


G.— The  relation  of  landlord  and 
tenant. 

D. — Mortgages,  Registration    of 
Assurances. 

E. — The  Hindoo  Law  of  Inherit- 
ance, Succession,  and  Adoption. 


F. — Mahomedan  Law. 

G.— The  Indian  Succession  Act. 

2nd, — Obligations  arising  from 
contracts. 

Srd,—Ciy\\  Procedure. 

4^;k.— The  Law  of  Evidence. 

5^^.— The  Law  relating  to 
Stamps. 

6^^.— The  Law  of  Limitation. 

7M.— Criminal  Law  and  Pro- 
cedure, 


Regulations  (Bengal)  I,  VIII,  X, 
XIV,  XIX,  and  XLIV  of  1793,  and 
the  Regulations  and  Acts  by  which  the 
same  have  been  altered;  Act  XI  of 
1 859,  and  the  preamble  to  Regulation 
(Bengal)  IE  of  1793. 

Regulations  (Bengal)  VIII  of  1819 ; 
Act  VIII  of  1865  (Bengal  Council); 
Act  VIII  of  1869,  B.C.  (except  as  to 
candidates  to  practise  in  Orissa,  Chota 
Nagpore,  and  Assam,  who  will  be 
required,  as  heretofore,  to  pass  in  Act  X 
of  1859}. 

Act  VIII  of  1869,  B.C.,  except  as 
above^ 

Macpherson  on  Mortgages;  Act  VIII 
of  1871. 

Dajabhaga  and  Mitakshiira ;  Dattaka 
Chaudrika,  and  Macnaghten's  Prin« 
ciples  of  Hindoo  Law,  first  seven 
chapters. 

Macnaghten*8  Principles  of  Maho- 
medan Law,  except  Chapter  9. 

Act  X  of  1865  ;  Act  XXI  of  1870. 

Macpherson  on  Contracts ;  Act  IX 
of  1872. 

Act  Vin  of  1859;  Act  XXIII  of 
1861;  Act  XI  of  1865. 
Act  1  of  1872. 

Act  XVIII  of  1869;  and  Act  VII 
of  1870. 
Act  IX  of  1871. 

The  Indian  Penal  Code  (Act  XLV 
of  1860 ;  Act  XXVII  of  1870),  and  the 
Code  of  Criminal  Procedure,  Act  X 
of  1872. 

2— B 
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1874  7.     The  application  to  the  High  Court  for  admiflraon  shall  be 

Bulbs.  made  within  one  year  from  the  time  of  the  applicant's  passing  the 
examination^  or  within  such  further  time  •  the  Court  shall  for 
any  special  reason  allow. 

8.  In  order  to  qualify  a  person  to  present  himself  for  the 
examination  required  by  these  Bules  for  the  higher  grade — 

1st — He  must  hold  a  certificate  of  having  passed  the  First 
Arts  Examination  of  the  University  of  Calcutta,  Madras,  er 
Bombay,  or  the  first  public  examination  before  Moderators  at 
Oxford,  or  the  previous  examination  at  Cambridge,  or  the 
preliminary  examination  in  Arts  in  one  of  the  Scotch  UniTersi- 
ties,  or  the  examination  in  Arts  for  the  second  grade  at  Durham, 
or  the  matriculation  examination  at  the  University  of  Dublin 
or  London,  or  a  certificate  of  having  passed  some  other  public 
examination  which  shall  be  certified  by  not  less  than  three 
Judges  of  the  High  Court  as  being  in  their  opinion  equivalent 
to  one  or  other  of  the  abovementioued  examinations. 

2nd. —  He  must  hold  a  certificate  of  having  regularly  attended 
a  full  course  of  Lectures  in  Law  at  one  of  the  Colleges  affiliated 
to  the  Calcutta  University;  or  such  Law  Lectures  elsewhere  as 
shall  be  deemed  by  the  High  Court  to  be  sufficient. 

3rd. — He  must  produce  a  satisfactory  certificate  of  good 
moral  character,  and  be  above  the  age  of  20  years. 

9.  Every  candidate  for  examination  for  the  higher  grade 
shall,  on  or  before  the  1st  of  November  in  each  year,  give  notice 
to  the  Secretary  to  the  Board  of  Examiners  of  his  intention  to 
present  himself  at  the  ensuing  examination,  and  he  shall  establish 
to  their  satisfaction  that  he  possesses  the  qualifications  declared 
by  Bule  8  to  be  necessary  for  such  candidates. 

10.  The  Examiners,  if  satisfied  that  the  candidate  possesses 
such  qualifications,  shall  thereupon  enter  his  name,  the  name  of 
his  father,  his  place  of  residence,  and  his  age,  in  a  register,  with 
a  certificate  to  the  effect  that  the  Examiners  are  satisfied  that 
he  possesses  the  necessary  qualifications. 

11.  Before  the  date  of  examination,  every  candidate  for  the 
higher  grade  shall  pay  a  fee  of  Rs.  30  into  the  Government 
Treasury  at  Calcutta,  and  shall  produce  to  the  Examiners  the 
receipt  for  the  said  sum  of  Rs.  30. 
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12.  Any  person  who  shall  have  passed  the  examination  as  a        1874 
pleader  of  the  higher  grade,  or  who  shall  tave  obtained  the      Bolm. 
degree  of  Bachelor  %i  Law  of  one  of  the  Universities  of  Cal- 
cutta, Madras,  or  Bombay,  or  of  Licentiate  in  Law  of  onis  of 

the  said  Universities,  and  who  shall  desire  to  be  admitted  to 
practise,  shall  pay  into  the  Government  Treasury  of  the  District 
in  which  he  shall  intend  to  practise  Rs.  25,  and  shall,  on  present- 
ation of  the  certificate  of  the  Examiners  or  of  his  diploma,  and 
the  receipt  for  the  said  sum  of  Bs.  25,  be  entitled  to  apply  to 
the  High  Court  for  admission  and  enrolment. 

13.  The  application,  together  with  the  certificate  and  receipt 
required  by  Bule  12,  shall  be  presented  to  the  Judge  of  the 
District  in  which  the  applicant  intends  ordinarily  to  practise,  and 
shall  be  forwarded  b'y  the  Judge  to  the  Registrar  of  the  High 
Court,  with  such  remarks  as  he  may  think  fit  to  make  thereon. 

14.  The  name  of  the  applicant  and  his  place  of  abode, 
together  with  his  father's  name  and  place  of  abode,  shall  be 
affixed  in  some  conspicuous  place  in  the  Court-house  of  the 
Judge  to  whom  the  application  is  sent,  and  also  in  the  High 
Court,  at  least  six  weeks  before  the  applicant  is  admitted  to 
practise. 

15.  The  High  Court  may  call  for  evidence  of  the  respect* 
ability  of  the  applicant  in  any  case  in  which  it  may  be  deemed 
necessary. 

16.  Upon  the  applicant's  being  admitted  and  enrolled  by 
the  High  Court,  a  certificate  to  that  effect  shall  be  forwarded 
by  the  Registrar  of  the  High  Court  to  the  Judge  of  the  District, 
who,  upon  the  applicant's  delivering  and  leaving  with  him  a 
declaration  in  writing  signed  by  the  said  applicant,  in  ^conform* 
ity  with  the  recital  in  the  form  of  certificate  given  in  the 
2nd  Schedule  to  Act  XX  of  1865,  shall  grant  him  a  certificate 
as  required  by  the  said  Act. 


Qualifications  for  Pleaders  of  tlie  lower  Grade. 
17.     Every  person  may  be  admitted  as  a  pleader  of  lower 
grade  who  shall  produce  a  certificate  from  the  Board  of  Examin- 
ers that  he  has  passed  iu  the  second  class  au  examination  in 
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1874        the  same  subjects  as  are  prescribed  for  pleaders  of  the  higher 
Bulbs,      grade  under  tlie  provisions  of  Rule  6. 

18.  The  application  to  the  High  Cour#for  admission  shall 
be  made  within  one  year  from  the  time  of  the  applicant's  passiog 
the  examination)  or  within  such  further  time  as  the  Court  shtll 
for  any  special  reason  allow. 

19.  In  order  to  qualify  a  person  to  present  himself  for 
examination  for  the  lower  grade  — 

1st, — He  must  hold  a  certificate  of  having  passed  the  entrance 
examination  of  the  University  of  Calcutta,  Madra?,  or  Bombay 
in  the  first  or  second  class,  or  the  first  public  examination 
before  Moderators  at  Oxford,  or  the  previous  examination  in 
Arts  in  one  of  the  Scotch  Universities,  or  the  matriculatioa 
examination  at  the  University  of  Dublin  or  London,  or  a  cer* 
tificate  of  having  passed  some  other  public  examination  which 
shall  be  certified  by  not  less  than  three  Judges  of  tlie  High 
Court  as  being  in  their  opinion  equivalent  to  one  or  other  of 
the  above-mentioned  examinations. 

2nd, — He  must  produce  a  satisfactory  certificate  of  good 
moral  character,  and  be  above  the  age  of  20  years. 

20.  Every  candidate  for  examination  for  the  lower  grade 
shall,  on  or  before  the  1st  November  in  each  year,  give 
notice  to  the  Examiners  of  his  intention  to  present  himself  at 
the  ensuing  examination',  and  shall  establish  to  the  satisfaction 
of  the  said  Examiners  that  he  possesses  the  qualifications 
declared  by  Rule  19  to  be  necessary  for  such  candidates. 

21.  The  Examiners,  if  satisfied  that  the  candidate  possesses 
such  qualifications,  shall  thereupon  enter  his  name,  the  name  of 
his  father,  his  place  of  residence,  and  his  age  in  a  register,  with 
a  certificate  to  the  effect  that  they  have  been  satisfied  that  he 
possesses  a.  necessary  qualification,  and  shall  furnish  the  «an- 
didate  with  a  copy  of,  or  an  extract  from,  the  said  register. 

22.  Before  the  date  of  examination  every  candidate  for  the 
lower  grade  shall  pay  a  fee  of  Rs.  20  into  the  Government 
Treasury,  and  shall  furnish  to  the  Examiners  the  receipt  for 
the  said  fee  of  Bs.  20. 

23.  Any  person  who  shall  have  passed  for  the  lower  grade 
under  the  preceding  Rules,  and  who  shall  desire  to  be  admitted^ 


-J 
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shall  pay  into  the  Government  Treasury  of  the  District  in  which        1874 
he  shall  intend  to  practise  Rs.  16,  and  shall,  on  presentation  of      Rules. 
the  Examiners'  certificate  and  of  the  receipt  for  the  said  sum 
of  Bs.  15,  be  entitled  to  apply  to  the  High  Court  for  admission 
and  enrolment. 

24.  The  application,  together  with  certificate  and  receipt 
mentioned  in  Bule  23,  shall  be  presented  to  the  Judge  of  the 
District  in  which  the  applicant  intends  ordinarily  to  practise, 
and  shall  be  forwarded  by  him  to  the  Registrar  of  the  High 
Court,  with  any  remarks  which  he  may  think  fit  to  make 
thereon. 

25.  The  name  of  the  applicant  and  his  place  of  abode,  together 
with  his  father's  name  and  place  of  abode,  shall  be  afi&xed  in 
some  conspicuous  place  in  the  Court-house  of  the  Judge  to 
whom  the  application  is  sent,  and  also  in  the  High  Court,  at 
least  six  weeks  before  the  applicant  is  admitted  to  practise. 

26.  The  High  Court  may  call  for  evidence  of  the  respectability 
of  the  applicant  in  any  case  in  which  it  may  think  it  necessary. 

27.  Upon  the  applicant's  being  admitted  and  enrolled  by 
the  High  Court,  a  certificate  to  that  effect  shall  be  forwarded 
by  the  Registrar  of  the  High  Court  to  the  Judge  of  the  District, 
who,  upon  the  applicant's  delivering  and  leaving  with  him  a 
declaration  in  writing  sjgned  by  the  said  applicant,  in  conformity 
with  the  recital  in  the  form  of  certificate  given  in  the  2nd  Sche- 
dule to  Act  XX  of  1865,  shall  grant  him  a  certificate  as 
required  by  the  said  Act. 


Rules  for  Mookhtars. 
28.     Every  person  may  be  admitted  as  a  mookhtar  who  shall 
be  qualified  as  hereinafter  prescribed,  that  is  to  say — 

(1)  If  he  shall  be  qualified  to  be  admitted  as  a  pleader  of 
either  grade :  provided  that  his  application  to  be  admitted  as 
a  mookhtar  shall  be  made  within  one  year  from  the  time  of  his 
obtaining  such  degree  or  license,  or  within  such  further  time 
as  the  Court  shall  for  any  special  reason  allow ;  or 

(2)  If  he  shall  produce  a  certificate  from  the  Examiners 
that  he  has  passed  an  examination  in  the  subjects  prescribed 
from  time  to  time  by  the  High  Court  for  the  examination  of 
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1874        mookhtgrg.     Such  subject  shall    until    further   notice    be  as 

Rule*.        follows : — 

Code  of  Ciril  Procedure. 

Law  of  Limitation. 

Stamp  Laws. 

Bmall  Cause  Court  Act. 

Penal  Code. 

Code  of  Criminal  Procedure. 

Registration  Act. 

Evidence  Act. 

Contract  Act. 

29.  lu  order  to  qualify  a  person  to  present  himself  for  the 
examination  required  by  these  Rules  for  mookhtars — 

(1)  He  must  hold  a  certificate  of  having  passed  the 
entrance  examination  of  the  University  of  Calcutta,  Madras, 
or  Bombay,  or  a  certificate  of  having  passed  the  vernacular  or 
minor  scholarship  examination,  or  some  other  public  examination 
certified  by  the  Director  of  Public  Instruction,  or  by  an  Inspec- 
tor of  Schools  to  be  equivalent  thereto. 

(2)  He  must  produce  a  satisfactory  certificate  of  good  moral 
character,  and  be  above  the  age  of  20  years. 

30.  Every  candidate  for  examination  as  a  mookhtar  shall, 
on  or  before  the  1st  of  December  of  each  year,  give  notice  to 
the  Examiners  of  his  intention  to  present  himself  at  the  ensuing 
examination,  and  shall  establish  to  their  satisfaction  that  he 
possesses  all  the  qualifications  declared  by  Rule  29  to  be 
necessary  for  such  candidates. 

31^  The  Examiners,  if  satisfied  that  the  candidate  possesses 
such  qualifications,  shall  thereupon  enter  his  name^  the  name 
of  his  father,  his  place  of  residence,  and.,  his  age,  in  a  register, 
with  a  certificate  to  the  efiect  that  they  have  been  satisfied  that 
he  possesses  the  necessary  qualifications,  and  shall  furnish  the 
candidate  with  a  copy  of,  or  an  extract  from^  the  said  register. 

32.  Before  the  date  of  examination  every  candidate  shall 
pay  a  fee  of  Rs.  15  into  the  Government  Treasury  Of  the 
District,  and  shall  furnish  to  the  Examiners  the  receipt  for  the 
said  fee  of  Rs.  15. 
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33.  Any  person  who  shall  pass  the  examination  as  a  mookh«       1874 
tar,  and  who  shall  desire  to  be   admitted,   shall  pay  into  the      ^^^^^ 
Government  Treasury  of  the  District  in  which  he  shall  intend 

to  practise  Bs.  10,  and  shall,  on  presentation  of  the  certificate 
of  the  Examiners,  and  of  the  receipt  for  the  said  sum  of  Bs.  10, 
be  entitled  to  apply  to  the  High  Court  for  admission  and  enrol- 
ment. 

34.  The  application,  together  with  the  certificate  and  the 
receipt  required  by  Bule  33,  shall  be  presented  to  the  Judge 
of  the  District  in  which  the  applicant  intends  ordinarily  to 
practise,  and  shall  be  forwarded  by  the  Judge  to  the  Begistrar 
of  the  High  Court,  with  such  remarks  as  he  may  think  fit  to 
make  thereon. 

35.  The  name  of  the  applicant  and  his  place  of  abode, 
together  with  his  father's  name  and  place  of  abode,  shall  be 
affixed  in  some  conspicuous  place  in  the  Court-house  of  the 
Judge  to  whom  the  application  is  sent,  and  also  in  the  High 
Court  at  least  three  weeks  before  the  applicant  is  admitted  to 
practise. 

36.  The  High  Court  may  call  for  evidence  of  the  respect- 
ability of  the  applicant  in  any  case  in  which  it  may  think  it 
necessary. 

37.  Upon  the  applicant's  being  admitted  and  enrolled  by 
the  High  Court,  a  certificate  to  that  effect  shall  be  forwarded 
by  the  Begistrar  of  the  High  Court  to  the  Judge  of  the  District, 
who,  upon  the  applicant's  delivering  and  leaving  with  him  a 
declaration  in  writing  signed  by  the  said  applicant,  in  conform- 
ity with  the  recital  in  the  form  of  certificate  given  in  the 
2nd  Schedule  to  Act  XX  of  1865,  shall  grant  him  a  certificate 
as  required  by  the  said  Act. 

38.  If  any  person  having  passed  the  examination  entitling 
him  to  be  admitted  and  enrolled  as  a  mookhtar  shall  fail  to 
apply  for  such  admission  and  enrolment  for  a  period  of  one 

,year,  he  shall  not  be  admitted  and  enrolled,  unless  by  special 
order  of  the  High  Court  the  time  for  such^  application  shall  be 
extended. 

39.  If  any  person  having  been  admitted  and  enrolled  as  a 
pleader  or  mookhtar  shall  neglect  to  take  out  a  certificate,  or 
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1874        having  obtained  a  certificate^  shall  fail  to  renew  it  for  a  period 
RuuGt.       of  three  years,  he  shall  be  suspended,  and  shall  not  be  entitled 

to  receive  a  certificate,  or  to  have  his  certificate  renewed  without 

further  orders  of  the  High  Court. 

40.  Any  person  who,  having  been  admitted  as  pleader  or 
mookhtar,  shall  accept  any  appointment  under  Government,  or 
shall  enter  into  any  trade  or  other  business,  shall  give  notice 
thereof  to  the  High  Courtj  who  may  thereupon  suspend  sach 
pleader  or  mookhtar  from  practice,  or  pass  such  orders  as  the 
said  Court  may  think  fit 

41.  Any  person  who  shall  hold  any  appointment  under 
Government,  or  shall  carry  on  any  trade  or  other  business  at 
the  time  of  his  application  for  admission  as  a  pleader  or  mookh- 
tar shall  state  the  fact  in  his  application  for  admission,  and  the 
High  Court  may  refuse  to  admit  such  person,  or  pass  such 
orders  thereon  as  it  thinks  proper. 

42.  Any  wilful  violation  of  any  of  the  above  Rules  shall 
subject  a  pleader  or  mookhtar  to  suspension  or  dismissal. 

43.  These  Rules  shall  come  into  force  on  the  Ist  day  of 
JTanuary  1874,  except  so  far  as  they  relate  to  the  qualificatioDS 
required  by  Clause  1  of  Rules  8,  19,  and  29,  respectively,  as  to 
which  the  Rules  now  in  force  shall  continue  until  the  1st  of 
January  1875. 

R.  COUCH. 
P.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR.  . 
•  A.  G.  MACPIIEKSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
DWARKANATH  MITTER. 
C.  PONTIFEX. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 

nth  September  1873. 
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CIRCULAR  ORDER  No.  9.  i^ 

Dated  Calcutta,  the  I5th  July  1873.     Osldkba, 

At  the  instance  of  the  Government  of  Bengal^  the  High 

Court    directs    that   all    Sessions 

^CmM^AYsroa^'  Judges  and  Magistrates,  when  pass- 

rnu  »     cx'^f^^'^  IT*    ^x'^    iug  senteuccs,  after  their  rearrest. 

The  Hon.  Sir  R.  Gouoh,  JR.,  Chirf  .  . 

Justice,     on  prisoners  who  have  escaped,  will 

The  Hon.  Louis  S.  Jackson,  ^  .,  ,  .^i     ., 

„      F.  A-  Glover,  carefully  comply  with  the  provi- 

„      E.  G.  Birch,  ^^^^^^  gj^jjg  ^f  Section  316  of  the  Code 

of  Criminal  Procedure,  and  specify 
in  the  warrant  th^  date  from  which  sentence  is  to  take  effect, 
whether  at  once,  or  after  a  lapse  of  a  period  equivalent  to  the 
portion  of  the  prisoner's  original  sentence  which  remained 
unexpired  at  the  time  of  his  escape ;  the  date  on  which  the 
original  sentence,  of  which  the  currency  was  interrupted  by  the 
escape,  will  expire  being  clearly  shown. 

By  order  of  ^he  High  Court, 

(Sd,)       W.  M.  SOUTTAR, 
*'  Registrar, 

CIRCULAR  MEMO.  jNo.  7. 

Dated  Calcutta^  the  iOth  July  1873. 

The  correspondence  reproduced 

HIGH  COURT.  below  is  forwarded  for  the  informa- 

EKausH  Dbpabtmekt,  .  ^ 

Criminal.  tion    and    guidance    of    Sessions 

Judges  and  Magiitrates. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Rescisirar, 

Extract y  paragraphs  1,  2,  and  S,from  a  letter  from  the  Officiat- 
ing Additional  Sessions  Judge  of ,  No.  162,  dated 

10th  July  1873. 

(1.)  In  all  criminal  cases  which  come  before  me  from  Native 
Deputy  Magistrates,  I  find  that,  while  all  the  witnesses'  deposi- 
tions are  written  by  the  Deputy  Magistrate  with  their  own  hands, 
directly  the  confession  of  a  prisoner  has  to  be  recorded,  the 

3— B 
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'^       Maglfltrate  allows  a  Mohurrir  to  write  it,  and  contents  himself 

^oH^^    with  making  English  notes  of  the  substance  of  the  confcsrion, 

though  it  is  needless  to  remark  that  the  importance  of  having  an 

accurate  record  of  the  statement  made  is  far  the  greater  iritfa 

respect  to  confessions. 

(2.)    I  wrote  six  months  ago  to  the  Magistrate  of 

on  the  subject  of  a  letter,  a  copy  of  which  I  enclose ;  but  I  do  not 
find  that  any  attention  is  paid  to  it,  and  the  matter  has  jast 
been  prominently  brought  to  my  notice  at  the  recent  Sessioos 

at ,  when  a  Deputy  Magistrate  admitted  before  me, 

when  I  examined  him  about  a  confession  recorded  in  his  preseiice, 
that  he  allowed  the  Police  Officer,  who  had  brought  in  the  man, 
to  be  present  while  the  confession  was  recorded  by  a  Mohurrir, 
and  to  suggest  questions  to  be  put  to  the  confessing  prisoner, 

(3.)  I  asked  the  Deputy  Magistrate  why  he  had  not  written 
the  confession  himself.  He  said  that  the  law  did  not  make  it 
compulsory  on  him  to  do  so. 


From  W,  M.  Souttar,  Esq.,  Registrar  of  the  High   Court  of 
Judicature  at   Fort   William   in   Bengal^   to   the    Officiating 

Additional  Sessions  Judge  of ,  No.   1047,  dated 

Calcutta,  the  ZOth  July  1873. 

I  am  directed  to  acknowledge  the  receipt  of  your  letter 
No.  162,  dated  10th  instant,  in  which  you  suggest  the  issue  of 
instructions  with  a  view  to  secure  the  recording  of  confessions 
by  Magistrates  with  their  own  hands. 

2.  I  am  to  observe  in  reply  that  the  Court  are  unable  to 
take  away  by  order  a  discretion  which  the  law  ^Section  346, 
Criminal  Procedure  Code)  allows  a  Magistrate ;  for  this  matter 
does  not  come  within  Section  335.  But  they  agree  with  you 
that  it  is  not  proper  to  allow  the  Police  Officer,  who  brought 
the  prisoner,  to  be  present  while  the  confession  is  being  recorded 
by  a  Mohurrir,  and  to  suggest  questions  to  be  put  to  the  con- 
fessing prisoner.  The  Court  would  not  be  much  incliaed  to 
attach  weight  to  a  confession  obtained  under  such  circumstuices, 
though  the  confession  might  be  admissible;  but  the  course 
taken  suggests  that  the  Deputy  Magistrate  was  not  really  con» 
ducting  the  inquiry  himself. 
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CIRCULAR  ORDER  No.  17.  im 

Dated  Calcutta,  the  2nd  August  1873.     OiLDisKfl. 
A  QUESTION  having  been  raised  as  to  whether  there  should  be 

HIGH  COURT.  ^°y  refund,  and,  if  so,  how  it  should 

English  d^abtmbnt.  be  effected,  of  the  value  of  Court 

fee  stamps  filed  on  acoount  of  pro- 
cesses which  are  not  eventually  issued,  and  of  postage  labels  put 
in  on  account  of  letters  which  have  not  been  despatched,  the 
High  Court  is  pleased  to  prescribe,  for  general  adoption  by 
all  Civil  Authorities  subject  to  it,  the  course  indicated  below  as 
obviating  the  necessity  for  any  refund  at  all. 

2.  As  regards  stamps  furnished  by  parties  for  processes,  the 
Court  directs  that  when  the  stamps  are  put  in,  as  they  ought  to  be, 
with  an  application  for  process,  the  process  shall  be  prepared  and 
the  stamp  affixed  to  it  and  immediately  punched,  leaving  the 
party  to  issue  it  or  not  as  he  thinks  fit  Postage  labels  ought 
not  to  be  received  unless  and  until  the  party  desires  that  the 
process  should  be  actually  transmitted  by  post,  and  in  that  case 
the  process  shall  be  so  transmitted. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Begiitrco'. 


CIRCULAR  ORDER  No,  18. 

Dated  Calcutta^  the  4th  August  1873. 
His  Hono^the  Lieutenant-Governor  having  approved  of  the 

HIGH  COURT,  Registrar  of  the  High  Court  being 

English  Depabtment.  relieved  of  the   duty  of  checking 

contingent  bills  of  Small  Cause 
Courts,  and  of  the  audit  for  these,  as  it  is  for  all  other  Courts 
of  inferior  rank,  being  intrusted  to  District  Judges,  the  Court 
is  pleased  to  direct  that  all  bills  for  travelling  allowance^ 
'stationery  charges,  and  other  contingent  expenditure  incurred 
by  the  Courts  of  Small  Causes  in  a  Districtj  be  submitted  in 
future  to  the  Judge  of  that  District,  instead  of^  as  heretofore^  to 
the  High. Court. 
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1878  2.    At  the  desire  of  the  LieatenaQt-Oovemor,  the  Coart  will. 


C1R01T1.AR  however,  oontinue  to  retain,  for  the  present,  the  control  of  the 
general  expenditure  on  account  of  contingent  chai^ea  of  Small 
Cause  Courts,  and  it  is  accordingly  directed  that  Small  Cause 
Court  Judges  apply,  before  the  beginning  of  each  official  year, 
for  general  sanction  to  the  scale  of  contingent  expenditure  esti- 
mated for,  with  a  view  to  the  preparation  of  the  Budget  Tor  the 
year.  The  scale  in  question  must  be  submitted  for  the  approval 
of  the  Court,  in  time  for  check  and  control  being  exercised  upn 
it  before  it  is  included  in  the  Budget. 

3.  A  copy  of  the  scale  in  each  case,  after  it  has  reoeired  the 
sanction  of  the  Financial  Department  in  the  Budget,  will  be 
forwarded  by  the  Accountant-General  for  the  information  and 
guidance  of  the  District  Judge  within  whose  District  the  Small 
Cause  Courts  to  which  it  relates  are  situated. 

4.  The  present  instructions  supersede,  as  far  as  Small  Cause 

Courts  are  concerned,  the  orders 

^yi^^n^m^m!^'    contained  in  the  Circular  Orders 

I   \    I  f^T£i^tm,      specified  on  the  margin,  to  whidi, 

nevertheless,  the  attention  of  Dis- 
trict Judges  is  drawn  as  giving  information  regarding  the  system 
under  which  the  Court  has  heretofore  audited  the  contingent 
bills  in  question,  which  it  will  henceforward  be  their  duty  to 

countersign  and  pass. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 


CIRCULAR  ORDER  No.  19.  • 

Dated  Calcutta^  the  6th  August  1873. 

TfiE  Circulars  noted  in  the  margin,  are  hereby  rescinded,  and 

HIGH  COURT.  'he  following   rules    (which  hare 

Bnolibh  DEPABTMBafT.  rcccived  the  sanction  Of  His  Excd- 

No.  26,dated6ai  September  1871.     ^^^7  Ae  Viceroy  and  Govemor- 
„  18     „    16th  May  1872.  General  in  Council,*  as  provided 

by  24  and  25  Yic,  cap.  104,  section  15)  concerning  the  levy 
of  fees  on  the  sale  of  moveable  and  immoveable  property  in 

*  G.  O.  (Home  Department),  Ko.  1312,  dated  24th  July  1878.. 
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execution  of  decrees  in  the  Civil  Courts  subordinate  to  the  High    '  'iSTS  "  1 
Court,  are  hereby  promulgated  and  are  to  be  strictly  observed : —    Circular 

L  There  shall  be  levied  in  every  case  of  a  sale  in  execution 
an  ad  valorem  fee  at  the  rates  undermentioned,  the  amount 
whereof  shall  be  credited  to  Government,  whether  the  sale  be 
conducted  by  the  Court  itself  or  by  an  Officer  of  the  Court,  or 
by  any  public  Officer  under  its  orders. 

Nature  of  Case.  Rate  of  Fee. 

men  the  price  does  not  exceed  Re.  1.000  ...  {  One  y^/J',«-,'7i-»«J«d 

!0n  Rs.  1,000  as  above,  and  on 
the  surplus  up  to  Rs.  10,000, 
one-half  rupee  on  every 
hundred  or  part  of  a  hundred. 

rOn  Rs.  10,000  as  above,  and 
When  the  price  exceeds  Rs.  10,000  ...  <     on  the  surplus  one-quarter 

(     per  cent. 

Provided  that  the  amount  of  fee  shall  never  be  less  than  Rs.  5 
upon  immoveable  property. 

IL  Such  minimum  fee  of  Ss.  5  shall  in  every  case  be  depo- 
sited by  the  party  applying  for  execution  before  the  proclamation 
of  sale  of  immoveable  property,  under  section  249  of  the  Code  of 
Civil  Procedure,  shall  issue,  and  such  fee  shall  be  recoverable, 
in  the  discretion  of  the  Court,  as  part  of  the  costs  of  execution. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

CIRCULAR  ORDER  No.  20. 

Dated  Calcutta,  the  I4th  August  1873. 
The  Court  is  pleased  to  prescribe,  for  general  adoption  by  all 

HIGH*  COURT  ^^^^'  Courts,  the  annexed  form  of 

English  Depabthestt.  a  diary  intended  to  show  the  attend- 

ance  of  witnesses. 

2.     The  witness  on  reporting  himself  to  the  Nazir  or  other 

Officer  of  thb  Court  is  to  be  entered  forthwith  in  this  book,  the 

columns  of  which  are  all  to  be  duly  and  regularly  filled  up,  and 

.  the  book  is  to  be  signed  daily  by  the  Judge,  Subordinate  Judge 

or  Moonsiff,  presiding  in  the  Court. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar. 
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CIRCULAR  ORDER  No.  21.  i873 


Dated  Calcutta,  the  I8th  August  1873. 

In  order  to  the  better  arrangement  of  business  and  the  ob- 

HIGH  COURT.  taining  of  better  sales  when  pro- 

Enqlish  Dbpabtmekt,  perty  is  sold  by    Civil  Courts  in 

execution  of  decree^  the  Court  is 
pleased  to  direct  that  every  District  Judge  shall  appoint  a 
certain  fixed  day  in  ^ach  month  on  which^  at  an  hour  to  be 
named^  all  sales  of  immoveable  property  in  execution  of  decrees 
in  his  own  Court  and  in  the  inferior  Courts  at  the  Sudder  Station 
shall  be  held.  No  sale  of  immoveable  property  shall  take  place 
except  on  such  fixed  date  or  on  the  next  open  day  (to  which  any 
sale  not  completed  on  the  said  fixed  date  may  be  adjourned). 
The  notification  of  sale  prescribed  by  section  249^  Code  of 
Civil  Procedure^  shall  be  worded  in  accordance  herewith^  and 
the  District  Judge  shall  cause  to  be  published  in  all  Courts  at 
the  Sudder  Station  and  at  the  Collector's  office^  not  less  than  14 
days  before  the  date  of  sale^  a  list  of  such  property  to  be  sold. 

2.  The  sale  shall  commence  at  the  hour  appointed^  and  in 
some  suitable  part  of  the  Court-house^  and  the  lots  shall  be  sold 
strictly  according  to  such  list  by  the  Nazir  of  the  District 
Court.  The  sales  are  to  be  conducted  in  a  business-like  way 
without  undue  haste,  but  not  to  be  unduly  protracted. 

3.  The  Judge  shall  also  fix,  on  the  report  of  the  Moonsifis 
who  are  not  stationed  at  head-quarters,  a  certain  day  or  days  for 
the  sale  of  immoveable  property,  under  similar  conditions,  at  the 
Court  of  each  Moonsiff,  and  the  sales  shall  take  place  in  each 
Court  as  above  directed  mutatis  mutandis. 

4.  ■  When  the  sale  day  in  any  case  falls  on  a  Sunday  or  other 
close  holiday,  the  sale  shall  take  placft  on  the  first  open  day 
thereafter. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR. 

Registrar.   - 


Circular 
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1878  CIRCULAE  MEMO.  No.  8. 

Obduu.  Dated  Calcutta,  the  I9th  August  1873. 

The  High  Court  deems  it  necessary  to  warn  Sessions  Judges 

HIGH  COUBT.  "^^  Magistrates  te  take  care  tbit 

English  Depabtmbkt.  parties     holding      certificates    as 

Revenue  Agents  do  not  practiae  as 
Mookhtars  wiUiout  renewing  their  certificates  in  that  capacity. 

By  order  of  the  High  Court, 

(8d.)       W.  M.  SOUTTAR. 


CIRCULAE  ORDER  No.  10. 

Dated  Calcutta,  the  21th  August  1873. 

In  continuation  of  Circular  Order  No.  5,  dated  llth  March 

HIGH  COXJET.  ^*'  *^^  ^^^^  "  pleased,  with  the 

English  DsPABTXENT.  concurrence    of   His    Honor    the 

****  Lieutenant-Governor,  to  direct  that 

warrants  of  imprisonment  directed  to  Superintendents  of  District 

Jails  shall  be  in  the  English  language,  and  that  warrants  directed 

to   the    keepers  of   subdivisional  lock-ups  shall  issue   in  the 

vernacular,  except  where  the  sentence  is  for  imprisonment  of  a 

longer  term  than  15  days,  in  which  case  the  warrants  issued  by 

subdivisional  authorities  shall,  if  possible,  be  in  English. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 


CIRCULAR  ORDER  No.  22. 

Dated  Calcutta,  the  23rd  August  1873. 
In  continuation  of  Circular  Order  No.  10,  dated  31jBt  May 

HIGH  COURT,  ^^*'  *^^  ^^'^'^  ^    P^^^^.^  ^  P^ 

English  Depastmsnt.  scribe,  for  general  adoption  in  all 

the  Civil  Courts,  subject  to  its 
control,  the  accompanying  form  for  commissions  issuing,  under 
Section  175,  Act  VIII  of  1859,  for  the  examination  of  witnesses. ' 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar. 
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COMMISSION  TO  EXAMINE  WITNESSES.  1878 

Circular 
In  thb  Court  of  the  Judgb  Ordkrb. 

OF  District 

Obigihai^  Suit  (or  Affbal)  No.  op  187    .     ^ 

Plaintiff, 
versus 

Defendant, 

To 

COMMISSIONBB   ON   BBHALF   OF   THB 

i 

(Plaintiff  or  Dbfbndant.) 

Whereas  it  is  necessary  to  ezamiue  the  person  (or  persons) 

named  in  the  margin  as  a  witness 
(or  witnesses)  on  behalf  of  (the 
plaintiff  or  defendant)  in  the 
abovementioned  case, — You  -are 
iierdby  appointed  Commissioner  with  full  power  and  authority  to 
examine  the  said  witness  (or  witnesses)  upon  the  interrogatories 
hereunto  annexed:  And  you  are  further  empowered  and  com- 
manded^  that  you  do^  at  certain  days  and  places  to  be  appointed 
by  you  for  that  purpose^  cause  the  said  witness  (or  witnesses)  to 
oome  before  you^  and  then  and  there  examine  him  (or  each  of 
them)  upon  the  said  interrogatories,  either  on  his  (or  their 
respective)  oath  (or  oaths)  or  affirmation  (or  affirmations)  secondly 
specified  in  the  schedule  hereunto  annexed,  to  be  first  taken 
before  you  in  such  solemn  manner  as  is  or  may  be  authorized  by 
law :  And  that  you  do  take  such  examination  (or  examinations) 
and  reduce  the  same  into  writing  ;  and  when  you  shall  have  so 
taken  and  reduced  the  same  into  writing  as  aforesaid,  you  are  to 
send  the  same  to  this  Court,  within  days  from  the  date 

hereof,  closed  up  under  your  hand  and  seal,  distinctly  and  plainly 
set,  together  with  the  said  interrogatories  and  this  writ:  And 
you  are  further  commanded,  that  before  you  act  in  the  swearing 
or  examining  the  said  witness  (or  witnesses),  you  do  take  the, 
oath  or  affirmation  first  specified  in  the  schedule  hereunto 
annexed. 

Dated  this  day  of  in  the  year 

one  thousand  eight  hundred  and  seventy- 

(Seal  of  the  Court.) 

District  Judge. 
4— B 
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1873  /. —  The  CommisiionerU  Oath. 

o^^r  I  ^^^^^  ^^^  I  ^^U,  according  to  the  best  of  my  skill  sud 
knowledge,  truly,  faithfully ,  and  without  partiality  to  any  of  tfie 
parties  in  this  case,  take  the  examinations  and  depositions  of  snck 
witness  (or  witnesses)  as  may  be  produced  before  me. 

So  help  me  God. 

The  Commi$$ioner*8  Affirmation. 

I  solemnly  declare  that  I  will,  according  to  the  best  of  my  sldll 
and  knowledge,  truly,  faithfully,  and  without  partiality  to  any  of 
the  parties  in  this  case,  take  the  examinations  and  depositioBs  of 
such  witness  (or  witnesses)  as  may  be  produced  before  me. 

II.— The  Witnesses'  Oath. 

I  swear  that  the  evidence  which  I  shall  give  in  this  case  dull 
be  true,  that  I  will  conceal  nothing,  and  that  no  part  of  my  evi- 
dence shall  be  false. 

So  help  me  God. 

The  Witnesses'  Affirmation. 

I  solemnly  declare  that  the  evidence  which  I  shall  give  in  thii 
case  shall  be  true,  that  I  will  conceal  nothing,  and  that  no  part 
of  my  evidence  shall  be  false. 

NoTB. — Ghzisfclans  to  whom  the  oath  is  administered,  will  be  swonx  upon  the 
New  Testament. 

To  others  the  oath  will  he  administered  npon  snch  symbol,  or  aooompaiiied  by 
Rnoh  act,  as  may  be  usual,  or  as  the  persons  taking  the  oath  may  aolmowledge  to 
be  binding  on  their  oonscienoe. 


CIRCULAR  ORDER  No.  11. 

Dated  Calcutta,  the  lOth  September  1873. 

The  orders  noted  on  the  margin  are  hereby  rescinded^  and  the 

Quarterly  Statements  D  and  £  will 

English  Depaetmbnt,  henceforth   be   submitted    by    the 

Ori^mnaL  Sessions  Judges  to  the  High  Court 

I8?6,^^.^i'tot^**^^''^^     ia  tl^e  revised  form  now  circulated, 

commencing  with  those  for  the  3id 
Quarter  of  1873. 
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2.  Statements    received    iu  other  than  the  printed  forms        1873 
supplied  by  the  Superintendent  of  Stationery  will  be  returned.    Circular 
and  the  district  will  be  dealt  with  as  if  no  Statements  bad  been 
received. 

3.  The  Statements  will  continue  to  be  sent  in  duplicate  as 
required  by  Circular  Memo.  No.  4,  dated  7th  June  last. 

4.  Column  1  of  Statement  D  will  comprise  the  names  of  all 
Officers  exercising  criminal  authority  in  the  district,  the  letters 
*^  C.  S."  being  inserted  after  the  names  of  Covenanted  Officers. 
Magistrates,  other  than  the  Magistrate  of  the  District,  will  be 
designated  according  to  their  powers  as  Magistrates  of  the  Ist 
class,  of  the  2nd  class  or  of  the  3rd  class ;  and  not  as  Joint 
Magistrates,  Assistant  Magistrates,  or  Deputy  Magistrates.* 

5.  The  Benches  of  Magistrates  which  have  sat  in  the  Quarter 
under  report  will  also  be  entered  here,  and  the  names  of  the 
Magistrates  who  have  served  on  them  will  be  shown  in  the 
column  of  Remarks  instead  of  on  the  back  of  the  Statement, 
as  required  by  Circular  Memo.  No.  3,  dated  26th  May  last. 

6.  Columns  3,  4  and  5  will  be  filled  up  according  to  the 

instructions  contained  in  Circular 
Order  No.  7,  dated  10th  April  last, 
to  which  it  may  be  added  that  column  5,  ^'  acquitted,"  will  show 
all  dismissals  (as  under  section  205)  and  discharges  (as  under 
section  496)  which  operate  as  acquittals.  New  trials  ordered 
under  section  328  will  appear  in  column  8.  The  persons  shown 
as  ^'  remaining  under  trial"  at  the  close  of  one  Quarter  should 
be  included  (though  not  separately  exhibited)  in  column  3  of 
the  return  for  the  following  Quarter,  as  "  persons  under  trial." 
Cases  decided  by  Municipal  Commissioners  should  not  be 
entered  in  this  Statement. 

7.  This    Statement   is    intended    to    comprise  all  appeals 

preferred    either  to  the   Sessions 

statement  B, 

Judge,  or  to  the  Magistrate,  with- 
out detail  of   the   Officers   from  whom  the   appeals  may  be 
'preferred;  and  also  references  made  to  the  High  Court  under 

*  e,  g.,  Magistrate  of  the  District ;  A.  Jones,  Esq.,  G.  S.,  1st  class ;  B.  Williams, 
Esq.,  1st  class  ;  Baboo  M.*N.  Dass,  1st  class ;  C.  HoweU.  Esq.,  0.  S.,  2nd  class  : 
M.  Anwar  Ali,  2nd  class ;  &o.,  &c. 
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i»78        section  296,  Act  X  of   1873,  either  by  the   Sessioiis  Jadge  or 
^BMM*     ^^  ^^^  Magistrate,     Persona  whose  cases  are  shown  as  '*  pending" 
in  column  10  should  be  included  in  the  number  entered  in 
column  2  of  the  ensuing  Quarter's  returns. 

8.  After  the  Magistrate  has  prepared  and  signed  Part  I  of 
Statement  D,  and  filled  up  his  portion  of  Statement  £,  the 
Statements  will  be  submitted  to  the  Sessions  Judge,  who  will 
enter,  in  Part  II,  Statement  D,  the  result  of  trials  disposed  nl 
by  him ;  and,  in  Statement  E,  the  result  of  appeals  preferred 
before  his  Court  He  will  then  forward  the  completed  return 
to  the  High  Court. 

9.  Both  Magistrates  and  Judges  are  called  upon  to  see  that 
the  Statements  are  prepared  neatly,  as  well  as  correctly,  in 
respect  of  the  entries  made,  and  that  they  are  not  disfigured  by 
slovenly  or  bad  writing.  On  such  cases  occurring  the  State- 
ments will  be  liable  to  be  returned. 

10.  The  column  of  Bemarks,  which  in  each'  Statement  is  of 
ample  size,  will  contain  the  mention  of  any  cases  or  particolAri 
which  do  not  appear  to  be  fairly  provided  for  in  other  columns, 
and  will  also  contain  brief  explanations  of  any  noticeable  results 
appearing  on  the  face  of  the  returns,  specially  of  suoh  as  if 
unexplained  might  lead  to  erroneous  conclusions :  in  short,  any 
comments  that  will  tend  to  throw  light  on  the  figures. 

11.  This  return  will  not  interfere  with  the  submission  of  ^e 

Statement  No.  Ill  prescribed  by  Circular  Order  No.  10,  dated 

12th  July  1870. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR. 

CIRCULAR  ORDER  No.  23. 

Dated  Calcutta,  the  llth  September  1873. 
The  Court  is  pleased  to  direct,  with  reference  to  applications 

HIGH  COURT  ^^^  enrolment  as  Pleaders  or  Mook- 

English  Department.  tars   made   by    persons   who  have  * 

passed  the  examination  contem- 
plated by  the  Rules  drawn  up  under  Seption  4,  Act  XX  of 
1865,  that  where  the  application  is  made  in  a  district  different 
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from  that  in  wliich  the  examination  was  passed^  it  must  be  ^878 
accompanied  by  a  letter  from  the  Judge  of  the  District  in  which  ^^^^^* 
the  applicant  passed,  or  in  which  he  received  permission  to 
appear  at  the  examination,  certifying  that  such  person  has  stated 
his  desire  to  practise  in  the  district  named,  and  setting  forth  the 
reasons,  together  with  a  statement  of  the  certifying  Judge's 
belief  that  the  application  is  honajide. 

2.  Such  letter  shall  be  granted  upon  a  petition  presented  in 
open  Court,  and  notice  of  such  petition  shall  be  first  stuck  up 
in  a  conspicuous  part  of  the  Court-house  for  14  days. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 


CIRCULAR  MEMO.  No.  15. 

Dated  Calcutta^  the  \2th  September  1873. 
The  attention  of  District  Judges,  Subordinate  Judges,  and 
HIGH  COURT,  Judges  of  Small  Cause  Courts  is 

English  Department,  called  to  the  rules,   which   direct 

that  applications  for  leave  on  the 
part  of  such  officers  should  be  submitted,  through  the  High 
Court,  to  the  Government, 

By  order  of  the  High  Court, 

(bd.)        W.  M.  SOUTTAR, 

Regiitrar. 


CIRCULAR  MEMO.  No.  16. 

Dated  Fort  William,  the  16M  September  1873. 

HIGH  COURT  ^^Py  ^^  *^^  following  letter  is 

English  Department,  forwarded  to  the  Judge  of 

Present :  ^  ^^^*^  * 

The  Hon^ble  Louis  S.  Jackson,        request  that  he  will  attend  to  its 

'^^'     instructions. 

By  order  of  the  High  Court, 
.    >  (Sd.)       ^y.  M.  SOUTTAR, 

Registrar, 
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1873  fi 

No      - 

Circular      FbOH  292* 

Ohdbbs. 


The  Accountant-Genbbal,  Bengal, 


To 


The  Registrar,  High  Court. 

Dated  the  8M  September  1873. 

Sir, — I  would  be  much  obliged  by  your  issuing  an  instractioQ 
to  Judges  to  report  to  this  office  every  case  of  appointment  by 
them  of  an  Officiating  Moonsiff.  Much  iDConvenience  is  caused 
by  the  necessity  of  my  having  to  make  enquiries  in  every  case 
vrhcre  a  new  name  appears. 

2.  The  report  should  contain  the  name  of  the  officer  appointed, 
whether  he  is  a  Government  servant,  the  office  to  which  he  is 
appointed,  and  the  occasion  of  the  appointment.  The  date  of 
joining  should  also  be  communicated  either  with  the  first  report 
(which  will  be  a  good  enough  time  if  it  is  kept  back  till  the 
officer  joins),  or  in  a  subsequent  separate  Report 

I  have,  &c., 
(Sd.)       J.  WESTLAND. 
Officiating  Accountant' Oeneraly  Bengal. 


CIRCULAR  MEMO.  No.  17. 

Dated  Calcutta,  the  Ath  November  1873. 

The  following   Notification  by  the   Government  of  India, 

HIGH  COURT,  &a,  H^""®  Department,  dated  the  17th 

English  Depabtment,  October  last,  is  circulated  for  the 

information  and  guidance  of  all 
Judicial  Officers,  and  the  Court  enjoins  the  strictest  compliance 
with  the  instructions  therein  laid  down. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 
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No.  3204.  1878 

HOME  DEPARTMENT.  Orde^.** 

Public. 

Dated  Simla,  the  ITth  October  1873. 

Notification. — As  there  is  reason  to  believe  that  the  orders 
of  this  Department^  dated  the  15th  June  1869^  warning  public 
officers  to  be  careful  in  granting  certificates  to  their  subordinates^ 
are  not  generally  known  or  acted  upon^  those  orders  are  here 
below  republished  for  general  information ;  and  all  officers  of 
Government  are  required  carefully  to  observe  them : — 

Circular  to  Local  Governments  and  Administrations^  dated  the 

I5th  June  1869. 

*^  The  Governor-General  in  Council  has  recently  had  under 
consideration  a  case  in  which  a  public  officer^  the  Head  of  a 
Department;  in  granting  a  certificate  to  one  of  his  subordinates^ 
suppressed  the  true  reason  for  which  the  subordinate  had  been 
removed  from  his  appointment.  Such  an  omission  may  obviously 
be  injurious  to  the  interests  of  the  public  service^  I  am  therefore 
directed  to  draw  attention  to  the  subject^  and  to  request  the 
issue  of  orders  to  all  public  officers^  warning  them  to  be  careful 
in  giving  certificates  to  their  subordinates^  to  state  the  whole 
truth  in  respect  of  character  and  cause  of  dismissal  or  resigna- 
tion of  appointment." 

A.  C.  LYALL, 
Secretary  (o  the  Government  of  India, 


CIRCULAR  MEMO.  No.  18. 

Dated  Calcutta,  the  lOth  November  1873. 

All  District  Judges  and  Judicial  Commissioners  are  hereby 
___,_.  ^^TTorr  requested  to  obtain  from  their  own 

HIQ-H  COURT.  #•  ~        1       r^ 

English  Bbpabthent,  offices^  as  well  as  from  the  Courts 

subject  to  their  control^  the  parti- 
culars set  forth  in  the  annexed  form  regarding  compulsory  sales 
of  immoveable  property  not  conducted  by  the  agency  of  the 
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Collector^  and  submit  the  same  to  the  High  Court  for  the 
iuformatiou  of  Government.  The  return  in  question  should 
embrace  the  official  year  1872-73^  and  should  be  similarly  sub- 
mitted in  future  years. 

2.  By  the  words  *^  Great  Zemindaris^"  in  the  first  column  of 
the  form,  are  intended  zemindaris  paying  more  than  Rs,  50,000 
revenue :  and  by  "  Large  Zemindaris/'  those  paying  more  than 
Bs,  5,000  revenue. 

By  order  of  the  High  Court, 

(Sd.)       J.  H.  BELCHAMBERS, 

Deputy  Registrar^ 

for  Resrisirar. 


Register  of  Transfers  by  compvlsory  Sale. 


Nature  of  Tentize  traDBf erzed 


Great  zemindaris,  complete    .. 

Shares   in    zemindaris,    oom 

pie  u6     •••        •••        ••• 

Large  zemindaris         

Shares  in  ditto 

SmaU  zemindaris         

Shares  in  ditto 

YiUages  owned  by  cultivating 
oommnnitieB  ... 

Shares  in  ditto 

Holdings  [of  proprietary  cnlti 

VwwO&o    ...  .*.  .•• 

Intermediate    holdings    of   a 
transferable  character 

Holdings  of  ryots  at  fixed  rates 

Holdings  of  ryots  with  right  of 
occupancy      

BcTcnue-free  tenures  ... 


Number  of 
Transfers 
recorded. 


Average  Area  in 
Acres  of  each  Hold- 
ing transferred. 
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CIRCULAR  ORDER  No.  24.  i878 

Dated  Calcutta,  the  25th  November  1873.        ^qhd'Lrs? 
In  supersession  of  such  portion  of  Circular  Order  No.  32, 
man  cottrt.  dated  8th  Novemher  1870,  as  de- 

Engush  Bbpabtmeot,  Glares  the   Statements  named  on 

Oivtl.  . 

ft  ^r>A  fiA  flf^fmp«f  Anw4««.     ^^  margin  to  be  no  longer  neces- 

o   ana    oA  statniBiiu  Biiowiiig^ 

the  average  dnration  of  suits  and  sary,  the  Court  is  pleased  to  direct 
appeals.  ^^^    preparation    of   those   State* 

ments  for  the  year  1873,  and  for  future  year's,  in  accordance 
with  the  instructions  contained  in  Circular  Order  No.  6,  dated 
9th  March  1870,  which  should  be  carefully  observed. 

2.  Those  instructions  should  also  guide  the  local  Courts  in 
fillipg  up  columns  19  and  20  of  Judicial  Statement  No.  8 
(Circular  Order  No.  32,  dated  8th  November  1870),  which 
provide  for  the  exhibition  of  the  average  duration  of  suits  con- 
tested and  uncontested. 

3«  The  Court  desire  also  that,  in  calculating  the  duration  of 
cases,  whether  original  suits  or  appeals,  the  ^reckoning  be  made 
from  the  date  of  institution,  and  not  from  that  of  "transfer. 

By  order  of  the  High  Court, 

(Sd.)  .     W.  M.  SOUTTAR, 

Registrar. 

CIRCULAR  ORDER  No.  12. 

Dated  Calcutta,  the  2%th  November  1873. 

In  continuation  of  Circular  Order  No.  10,  dated  27th  August 

«x..^  ^^^T««  1873,  the  Court  is  pleased,  at  the 

HIGH  COURT.  '        i.  TT.    TT  .^      ▼ . 

English  DspABTHEirr.  request  of  His  Honor  the  Lieute- 

*"*  *  nant«-Governor,  under  instructions 

from  the  Government  of  India,  to  direct  that  in  all  cases  where 
the  accused  is  a  soldier  or  person  holding  any  rank  in  the  army, 
the  warrant  for  detention  or  imprisonment  shall  set  forth 
accurately  the  rank  of  the  prisoner  and  the  Regiment  or 
Military  Department  to  which  he  belongs. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 
5— B 
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im  CIRCULAB  MEMO.  No.  19. 

ClBCfJLAR 

Obdbm.  Dated  Calcutta,  the  29th  November  1873. 

The  attention  of  District  Judges  ia  again  called  to  the  neco- 

HIGH  COURT.  ^^^y  ^^  showing  in  their  Qoarteily 

Ekolisb  Dbpastm ent.  Returns  the  number  of  days  ihtj 

devoted  to  civil  work  during  die 
period  embraced  by  those  Returns,  the  Court  having  observed 
that  the  requirements  of  Circular  Memorandum  No.  3,  dated 
28th  February  last,  have  been  very  frequently  overlooked 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Megistrar, 


Circular  No.  84. 

SE SOLUTION  by  the  Government  of  India,  Financial  De- 
partment, No.  2997,  dated  Fort  William,  the  14/&  November 
1873. 

In  consequence  of  the  failure  of  the  autumn  rice  crop  throagb- 
out  a  large  part  of  the  territories  administered  by  the  Lieutenant- 
Govemor  of  Bengal,  there  is  reason  to  fear  that  there  may  be  s 
large  expenditure  of  money  for  the  relief  of  distress,  and  s 
serious  loss  of  revenue. 

2.  The  Viceroy  and  Oovemor-General  accordingly  deems  it 
necessary  to  invite  the  attention  of  Local  Governments  and  ChiefB 
of  Departments  to  the  imperative  necessity  that  is  laid  upon  the 
Government  and  its  officers  for  the  immediate  curtailment  of  sQ 
expenditure  that  can  be  reduced,  postponed,  or  dispensed  witL 
The  scarcity  in  Bengal  may  cause  a  considerable  strain  on  the 
general  resources  of  the  State,  and  expenditure  that  would  be 
proper  under  ordinary  circumstances  would  be  out  of  place  now. 

3.  His  Excellency  desires  that  each  officer  will  take  immediate 
steps  to  stop  any  expenditure  in  the  present  year  that  can  be 
prevented,  and  that  all  estimates  of  charge  for  the  coming  year, 
1874-75,  may  be  reconsidered  and  reduced  to  the  utmost  possible 
extent. 
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4.  No  increase  of  expense  should  for  the  present  be  suggested        1873 
that  can  by  any  means  be  avoided.  Circular 

Obdbm. 

5.  The  Viceroy  and  Gotrernor-General  is  confident  that 
officers  of  the  Government  will  recognize  the  necessity  for  these 
instructions^  and  he  looks  for  their  loyal  co-operation  in  giving 
effect  to  them. 


RESOLUTION  (Statistical  Department)    of  the  Government  of 
Bengaly  dated  Calcutta,  the  2l8t  November  1873. 

Read — 

A  ReBolation  of  the  Government  of  India  in  the  Financial  Department, 
No.  2997,  dated  the  14th  November  1873,  inviting  the  attention  of 
this  Government  to  the  imperative  necessity  of  immediate  curtail- 
ment of  all  expendltare  that  can  be  reduced,  in  consequence  of  the 
large  expenditure  of  money  and  loss  of  revenue  which  may  arise 
from  the  threatened  failure  of  crops  in  Bengal. 

In  circulating  these  orders  to  all  Heads  of  Departments  and 
to  Commissioners  of  Divisions^  the  Lieutenant-Governor  hopes 
that  every  possible  endeavour  will  be  made  by  Heads  of  Depart- 
ments to  curtail  expenditure  as  far  as  possible.  At  the  same 
time  His  Honor  desires  that  the  following  projects  and  undertak- 
ings may  be  postponed :  — 

(1)  Experimental  projects  in  the  Opium  Department. 

(2)  Chittagong  Settlement  Undertaking. 

(3)  Orissa  Field  Survey. 

(4)  Avoidable  expenditure  in  jails. 

(5)  Nepaul  Boundary  Verification  for  the  present  year. 

(6)  The  Field  Survey  in  Behar^  if  the  Irrigation  Depart- 

ment see  no  objection. 
2.     With  regard  to  the  first  project^  the  Lieutenant-Governor 
will  be  glad  if  the  Member  in  charge  would  issue  orders  after 
consulting  the  Agents  as  to  the  experimental  schemes  which  can 
be  foregone  without  jeopardizing  the  revenue. 
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— ^V CIBCULAB  MEMO.  No.  20. 

ClKCULAB 

^•^"•'  ^^^^^  Calcutta,  the  4th  December  1873. 

Copt  of  the  foregoing  Circular  No.  84  of  the  Government^ 
HIGH  OOUBT.  Bengal,  with  the  Eesolution  of  tbe 

EHouEH  D^ABTKBNT.  Govemment  of  India   referred  to 

therein,  ia  circulated  for  the  infom- 
ation  and  guidance  of  aU  Civil  Courts  under  the  control  of  tie 
High  Court. 

Bj  order  of  the  High  Court, 

(Sd.)       J.  H.  BELCHAMBERS, 
Deputy  RegutroTy  in  chargt 
of  the  office  of  RegiHnr. 

CIRCULAR  ORDER  No.  25. 

Dated  Calcutta,  the  30th  December  1873. 
Having  reason  to  believe  that  some  migapprehension  ezisisis 
„^^„  to  tl»e  orders  noted  on  the  margin, 

HIGH  COURT.  .      ^  .  .  ,.      ,  Mu^, 

Knoush  Dbpabtmbnt.  "^   connexion    with  the    tripartite 

^^''"-  division  of   the  headings    of  tic 

4th^„.K87?p^S     ^"""'"^'^   Statements   A  and  B, 

NoTember  1870,  paiagnph  7.  -"o-  6,  the  Court  ia  pleased  to  issue 

the  following  iostructions  on  tk« 
subject 
2.     In  the  Quarterly  Statements  submitted  to  the  Court. « 

weU  as  in  the  Annual  Statement  No.  6  (Civil),  or  «  Statement 

T''^^^..  *i^  °'""'**'^  *"•*  description  of  civil  suits  instituted  in 
the  Cml  Courts  of  the  district,"  &c.,  the  headings  "  Small  Cause 
Court  Class"  and  «  Suits  for  mone/,  distinguishing  suits  up  to 
Rs.  500  cognizable  by  Small  Cause  Courts  from  other  cases," 
shall  be  taken  to  embrace  all  suits  for  money,  comprehended 
withm  the  sub-headings  of  that  denomination  in  the  Statement 
No.  6,  whether,  with  reference  to  value  or  other  limitations, 
cognizable  by  a  Court  of  Small  Causes  or  not ;  so  that  in  this 
respect  the  Annual  and  Quarterly  Statements  may  correspond. 

3.  The  provisions  of  Circular  Order  No.  176  of  the  late 
Sudder  Court,  dated  10th  April  1861,  are,  in  other  respecte,to 
remam  m  force,  and  the  explanations  heretofore  required  in 
respect  ol  particular  classes  of  suits  will  continue  to  be  submitted. 
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4.  Again,  in  the  Quarterly  as  well  as  in  the  Annual  State-  i878 
mentSy  the  description  '^  Bent  suits"  or  ''  Bent  cases"  will  include  Circular 
all  suits  under  the  Bent  Law,  Act  VIII  (B.C.)  of  1869,  which  ^'"''^ 
are  arranged  under  the  sub-headings  specified  in  the  prescribed 

form  for  that  Statement ;  but  the  instructions  in  regard  to  the 
speedy  trial  of  suits,  and  the  explanations  in  respect  of  cases 
pending  over  six  weeks,  relate  only  to  suits  for  rent  due  and 
owing. 

5.  The  heading  ''  other  suits"  wiH  thus  comprise  the  same 
denominations  in  the  Annual  No.  6,  and  in  the  Quarterly 
Statements. 

By  order  of  the  High  Court, 

(Sd).       H.  J.  S.  COTTON, 

Qffg.  Regiitrar, 

m 

No.  3037. 

High  Court  of  Judicatxtre  at  Fort  William 

IN  Bengal 

The  13M  December  1873. 

Resolution. 

The  question  having  been  raised  whether  practising  pleaders 
_____^_-__  of 'the  Courts  of  the  interior  shall 

HIGH  COURT. 

English  Depabtmbnt.  be  eligible  to  the  appointment  of 

Sub-Begistrar  of  Deeds,  the  High 
Court  are  pleased  to  declare  that  pleaders  of  both  the  higher  and 
lower  grades,  admitted  and  enrolled  under  Act  XX  of  1865, 
shall  be  allowed  to  hold  the  of&ce  of  Sub-Begistrar  of  Deeds 
without  prejudice  to  their  practice. 


CIBCULAB  MEMO.  No.  21. 

Ordered  that  a  copy  of  this  Besolution  be  forwarded  to  all 
District  Judges,  with  a  request  that  they  will  watch  and  report 
if  any  inconvenieiice  appears  to  result  from  the  office  of  Sub- 
'Begistrar  being  held  by  a  pleader  in  active  practice. 

By  order  of  the  High  Court, 

(Sd).        H.  J.  S.  COTTON, 

Qffg,  Registrar. 
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1874        RULES  AS  TO  FEES  OP  THE  HIGH  COURT  (ORIGINAL  JURISDIC- 
— BuLKiT"  TION)  AND  OP  THE  SHERIPP  OP  CALCUTTA. 

It  is  ordered  that  the  firsts  second^  and  third  of  the  Bules  of 
the  High  Court  of  Judicature  at  Fort  William  in  Bengal^  in  iti 
Original  Jurisdiction^  which  came  into  effect  in  July  1862^  and 
the  tables  of  fees  of  the  said  High  Courts  in  its  Original  Cifil 
Jurisdiction  (except  those  which  came  into  effect  on  the  15th 
day  of  May  1873),  in  its  Matrimonial  Jurisdiction,  in  its 
Original  Criminal  Jurisdiction,  and  in  all  proceedings  in  per- 
sonam, in  its  Admiralty  or  Vice- Admiralty  Jurisdiction,  and 
also  the  table  of  fees  of  the  Sheriff  of  Calcutta,  be  and  the  ssme 
are  hereby  repealed.  And  it  is  further  ordered  that  the  follow- 
ing Rules  be  read  and  passed  as  the  Bules  of  the  said  High 
Court,  in  its  Original  Jurisdiction,  to  take  effect  from  the  nintk 
day  of  March  1874  : — 

1.  The  fees  of  Court  to  be  taken  in  all  proceedings  in  rem 
and  other  proceedings  in  the  exercise  of  Admiralty  or  Yioe- 
Admiralty  Jurisdiction,  to  which  the  Bules  contained  bk 
Act  VIII  of  1859  are  not  applicable,  shall  be  those  set  forth  in 
the  table  of  fees  made  and  established  by  order  of  his  late 
Majesty  King  William  the  IV  in  Council,  in  pursuance  of  ^e 
2nd  William  IV,  Cap.  51. 

2.  The  fees  of  Court  to  be  taken  in  all  proceedings  in  the  res- 
pective jurisdictions  indicated  in  the  headings  to  the  first,  second, 
third,  and  fourth  Schedules  hereto,  and  to  which  the  tables  of 
fees  which  came  into  effect  on  the  15th  of  May  1873  are  oot 
applicable,  shall  be  those  set  forth  in  such  Schedules,  respectiyely. 

3.  The  first  of  the  said  Schedules  shall,  except  as  to  fees 
specially  provided  in  the  second  and  third  of  the  said  Schedules, 
apply  to  all  proceedings.  Testamentary  and  Intestate,  sd<1 
Matrimonial,  and  shall  also  apply  to  all  proceedings  in  appeal 
from  the  Original  Civil  Jurisdiction  of  the  Court. 

4.  The  fourth  of  the  said  Schedules  shall  apply  to  aU  pro- 
ceedings in  appeal  from  the  Original  Criminal  Jurisdiction  of 
the  Court,  as  well  as  to  all  other  proceedings  in  such  jurisdic' 
tion. 

5.  The  fees  to  be  allowed  to  the  Sheriff  and  his  officers  staD 
be  those  set  forth  in  the  fif^h  Schedule  hereto. 


. 
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6.  The  fees  to  be  allowed  to  arbitrators  and  others  named  in 
the  sixth  Schedule  hereto  shall  be  those  set  forth  in  such 
Schedule. 

7.  The  allowance  to  be  made  to  witnesses  shall  be  those  set 
forth  in  the  se^renth  Schedule  hereto. 

8.  The  folio  for  all  purposes  shall  consist  of  90  words,  and 
7  figures  shall  be  counted  as  one  word. 

(Sd.)    R.  COUCH. 
P.  B.  KEMP. 
L.  S.  JACKSON. 
A.  G.  MACPHERSON. 
v.  A.  GLOVER. 
W.  AINSLIB. 
C.  PO.NTTIFEX. 
E.  G.  BIRCH. 
G.  G.  MORRIS. 

Filed  I5tk  March  1874. 


Ks.  As. 

P. 
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The  First  Schedule. 

ORIGINAL  CIVIL  JURISDICTION. 

Admiralty  and  Vice- Admiralty  Jnrisdiotion  (limited  to  Proceedings 

in  Personam). 

1.  Order  for  admission  of  Barrister  or  AttornQy 

2.  On  presentation  of  plaint,  or  of  case   stated  under 

Section  328  of  Act  VIII  of  1859   ... 

3.  Teiiiion  io  Bue  in  fortnA  pauperis 

4.  Summons  to  defendant,  each 

5.  Authority  to  sue  or  defend 

6.  Filing  every  dqpument  for  which  a  fee  is  not  specially 

provided,  including  documents  annexed  as  exhibits 
to  affidavits  or  affirmations,  or  produced  with 
plaint  or  used  in  evidence 

jVbfo. — Not  to  be  charged  twice  in  the  same  suit.    Vouchers  to  be  treated 
as  forming  one  document  with  the  bill  or  account  to  which  they  relate. 
Entries  in  a  book  to  be  treated  as  forming  one  document  with  the  book. 

7.  For  comparing  copies  of  documents  with  the  originals 

under  Section  39  of  Act  YIII  of  1869,  for  each  of 

the  first  five  documents  ...  ...       10    0 

For  every  other  document  ...  ...      0    8    0 


2    0    0 


1874 
Bulbs. 
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Rules.  8.    Ef  ery  applicatioQ  to  the  *  Court  or  %  Jadge  either 

before  or  after  decree     ...  •••  ...       5    0   0 

9.    Every  order  thereon  issued   from    the  Registrar's 

office  ...  ...  ...  ...       5    0   0 

10.  Every  warrant  of  arrest  or  attachment,  and  every 

writ  or  process  in  execution  of  or  to  enforce  a 

decree  or  order  ...  •••  ...       5    0   0 

1 1 .  Every  report  or  certificate  of  a  Judge  or  an  officer 

of  the  Court  made  after  a  single  meeting  ...       5    0    0 

For  every  meeting  after  the  first  ...  ...       2    8    0 

12.  Every  certificate  to  accompany  exemplification  of  any 

document    or    proceedings  to  be  transmitted  to 

England      ...  ...  •••  ...       5    0    0 

13.  Every  other  certificate  for  which  a  fee  is  not  specially 

provided      ...  •••  ...  •••       2    0    0 

14.  Commission  to  examine  witnesses,  or  other  special 

Commission  ...  ...  ...       6    0   0 

1 5.  For  production  by  any  officer  of  the  Court  at  the 

hearing  of  a  suit  of  the  records  of  any  other  suit       3     0    0 

Note» — When  this  fee  is  charged,  no  fee  for  searching  is  to  be  charged. 

16.  For  every  attendance  on  parties  or  their  Attorney 

inspecting  books  or  papers  deposited  in  Court  for 

inspection    ...  ...  ...  ...       3     0    0 

17.  For  enquiring  into  the  sufficiency  of  security  for 

every  hour  or  part  of  an  hour  ...  •••       2     8    0 

Note, — Not  to  be  charged  to  officers  of  Court  who  have  to  give  securitj  for 
the  due  performance  of  their  duties,  or  to  administrators. 

18.  For  every  search  or  examination  of  recorda  when  no 

certificate  or  office  copy  is  taken       ...  ...       2     0    0 

Note.^-'Thin  fee  is  not  to  be  charged  to  a  witness  (not  a  party  to  the  suit) 
applying  for  the  return  of  documents  produced  by  him. 

19.  Every  oath  or  affirmation  administered  to  a  witness      2     0    0 

JVbfe.— The  party  prodacing  the  witness  or  his  Attorney  shall  cause  a  stamp 
of  this  value  to  be  affixed  on  the  deposition  within  48  hours  after  the  tenni- 
nation  of  the  trial. 

This  fee  is  not  to  be  charged  if  the  witness  be  examined  de  bene  esse  under 
commission. 
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Rs.  As.  P.  1874 

20.    For  reducing  into  wrifciDg  the  depositions  of  wltaesses,  .Rules. 

for  each  folio  ...  ...  ...       0    8    0 

Note, — It  shall  be  the  duty  of  the  party  whose  witness  is  examined,  or  his 
Attorney,  to  affix  the  proper  stamp  on  the  deposition  within  48  hours  after  the 
termination  of  the  trial. 

2L  For  every  day  or  part  of  a  day  in  which  the  Court  is 
occupied  in  trying  a  case  (including  appeals  from 
the  OriginolJurisdiction)  after  the  first  day       ...     20    0    0 

22.  For  every  day  or  part  of  a  day  in  which  the  Court  is 

occupied  in  taking  the  examination  of  witnesses 
under  Mandamus  or  Commission  sent  to  this 
Court  for  execution       ...  ...  ...     20    0    0 

23.  Every  final  decree  where  the  amount  decreed  does  not 

exceed  Rs.  1,500  ...  ...  •..      8    0    0 

Where  it  exceeds  Rs.   l^SOO,  but  does  not  exceed 

Rs.  2,500  .o.  ...  ...     12    0    0 

Where  it  exceeds  Rs.  2,500,  but  does  not  exceed 

AS.  0,UUU  ...  ••.  «•• 

Where  it  exceeds  Rs  5,000 
In  other  cases 

24.  Decree  for  the  defendant  where  the  suit  is  dismissed 

25.  Decree  for  the  defendant  in  suits  in  which  a  set-off 

is  pleaded  and  balance  awarded  in  favor  of  the 
defendant — ad  valorem  upon  the  amount  of  such 
balance  the  same  as  in  decrees  for  plaintiff*. 

26.  Filinic  memorandum  of  appeal  in  s#it8  for  debt  or 

damages  where  the  amount  to  which  the  appeal 

relates  does  not  exceed  Rs.  1,500    ...  ...     16    0    0 

Where  it  exceeds  Rs.   1,500,  but  does  not  exceed 

Rs.  2,500    ..•  ...  ...  ...     24    0    0 

Where  it  exceeds  Rs.  2,500,  but  does  not  exceed 

■KB.  0,vlvli/     ••*  •••  ...  ... 

Where  it  exceeds  Rs.  5,000 

In  other  cases .. .  ...  •.. 

27.  Every  decree  for  plaintiff  on  appeal  in  which  the 

decree  of  the  Lower  Court  was  in  favor  of  the 
defendant — ad  valorem  upon  the  amount  decreed, 
as  in  original  suits. 

6— B 
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KuLBs.        28.    Every  decree  for  plaintiff  on    appeal    where    tiie 

amount  decreed  in  the  Lower  Court  is  increased 
on  appeal — ad  valorem  upon  the  amoant  of  Bucb 
increase,  as  in  original  suite. 
In  other  cases  •«.  •••  •«*  —     16   0  0 

29.    Every  exempli 6cation  of  decree  or  other  document, 

in  addition  to  tlie  folio  and  other  charges  ...     10   0.0 

SO.    For  copies  of  any  document,  per  folio  ...  «..      0    8  0 

31*    For  amending  proceedings  under  order  of  Court, 

per  folio      ••.  .•.  ...  •••      0  8  0 

32.  On  every  sale  conducted  by,  or  made    with    the 

approval  ot,  the  Registrar — a  commission  of  10  per 
cent,  on  the  first  thousand,  and  2^  per  cent,  oa 
the  rest  of  the  purchase-moaey. 

Note. — The  staaip  to  be  affixed  on  the  biddiag  paper. 

33.  For  translations,  per  folio  ...  ...  ...      2   0  0 

Note, — The  fee  to  be  charged  on  the  number  of  folios  coatained  in  ik 
original  document. 

34.  For  every  summons  by  Taxing  Officer...                ...  2  0  0 

35.  Every  certificate  by  Taxing  Officer      ...                 ...  1  0  0 

36.  For  taxation  of  each  bill  of  costs  above  Rs.  300    ...  10  0  0 
For  taxation  of  each   bill  of  costs  not  exceeding 

Rs.  300       ...  .,.  ...  ...      5    0  0 

If  the  taxation  occupies   more  than    an  hour,  for 

every  additional  hour  or  part  of  an  hour  ...     10   0  0 

Accountant'  General. 

37.  Upon  all  moneys  paid  into  Court  with  the  privity  of 

the  Accountant-General — 1  per  cent.,  and  upon  all 
intwest  accruing  thereon  2^  per  cent. 

38.  For  entering  and  countersigning  decree  or  order  for 

the  payment  of  money  ...  ...  ...      5   0  0 

39.  For  making  and  entering  every  certificate  to  be 

annexed  to  such  decree  or  order      ...  ...     10   0  0 

40.  For  every  search  where  no  certificate  is  required  ...      3   0  0 

41.  For  every  certificate  of  funds  in  Court  ...      5   0  0 

Note  1. — No  commission  b  to  be  charged  upon  moneys  paid  into  Court  \fj 
■the  Official  Receiver  of  the  Court. 


VOL.  XII.]  HIGH  COURT  RULES,  &c.  .  48 

Noie,  2. — No  fee,  except  eommission,  is  to  be  charged  when  the  amount         1^874 
in  Court  doea  not  eseeed  Rs.  40O,  or  in  respeet  of  payments  mad«  to  suitors       Bulbs. 
periodicallj. 


Th£  Second  Schedule, 

Testamentary  and  Intestate  Jnrisdlction, 

Rs.  As.  P. 

1.  For  eveirj  petition  for  probate  or  letters  of  adminis- 

tration        »,.  ^^.                .*.  ...      4    0  0 

2.  For  ever  J  citatioii  .*.                •••2    0  0 

3.  luTentory         ...  ...                 ...  ..*.       10  0 

4.  Accounts    of  executors  or  administrators  if  not 

exceeding  3  folios  »..  *..  •••       10    0 

Every  other  folio  .».   .  •••  ...       0    5    0 

5.  For   searching  after  any   will,  administration,    in- 

ventory or  aceouot         ...  ...  ...       0    8    0 

6.  For  registering  every  will  not  exceeding  6  folios    ...       20    Or 
For  every  other  folio  ...  »••  ...      0    8    0 


The  Third  Schedule, 

Matrimonial  Jurisdiotion. 

1.  Plaint  or  memorandum  of  appeal  in  a  suit  to  obtain 

possession  of  a  wife       ...  ^.,  ...5    0    0 

2.  Marriage  license  ...  ...  ...     17    0    0 


The  Fourth  Schedule. 

Original  Criminal  Jnrisdiction. 

1.  Every  writ  of  Mandamus,  CertioraW,  Habeas  Cor- 

pus, Procedendo,  or  other  writ  for  which,  a  fee  is 
not  specially  provided    ... 

2.  Precepts  for  special  and  petty  jurors    ... 

3.  Every  recognizance  and  respiting  the  same,  each    ^. 

4.  For  each  bail   ...  ».*  ...  •»• 

5.  For  entering  appearance  of  a  defendant 

6.  Every  order  minuted,  but  not  drawn  up 

Note, — The  stamp  to  be  affixed  on  a  copy  of  the  minute. 

7.  Every  order  drawn  up  and  issued         ...  ...       4    0    0 

8.  For  drawing  any  document  or  instrument  for  which 

a  fee  is  not  specially  provided,  per  folio  •..      0    8    O 


••• 


4 

a 

0 

4 

0 

0 

3 

0 

0 

2 

0 

0 

2 

0 

0 

1 

0 

0 
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Ruucs.  9.    For  filing  every  document  for  which  a  fee  ifl  not 

specially  provided  ...  •••  -.       1    0  0 

10.  For  every  search  or  examination  of  records,  when 

DO  certificate  or  copy  is  taken  •••  ...       10  0 

NoU, — The  stamp  to  be  affixed  on  the  reqaiaition. 

11.  For  every  subpoena  to  give  evidence  or  produce 

documents  ...  ...  ...  •••       2    0   0 

iVote.— Not  to  be   charged  to  prisoners  applying  for  tabpoeoa  through  the 
Superintendent  of  the  Jail. 

12.  For  production  at  the  hearing  of  a  case  of  the  records 

in  any  other  case  ...  ...  ...       3    0   0 

Note, — ^When  this  fee  is  charged,  no  ibe  for  searching  is  to  be  chaiged. 

13.  Every  certificate  for  which  a  fee  is  not  specially 

provided      ...  ...  .••  ...       2    0    0 

14.  For  copies  of  documents  for  which  a  fee  is  not 

specially  provided,  per  folio 

15.  Every  petition  of  appeal    ... 

16.  Every  Judge's  certificate  to  accompany  the  appeal... 

Proceedings  commenced  hy  Informaiian, 

17.  For  signing  every  information 

18.  For  BubpoBoa  to  answer 

19.  For  joining  issue 

20.  For  recording  verdict 

21.  For  entering  confession,  acquittal,  or  discharge 

22.  For  drawing  record,  £or  the  first  folio  ... 
For  every  other  folio^       ••• 

Note. — The  fees  for  all  other  proceedings  on  information  to  be  regulated 
by  the  other  items  of  this  table. 


0 

5 

0 
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5 
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0 

3 

0 

0 

2 

0 

0 

2 

0 

0 

4 

0 

0 

2 

0 

0 

1 

0 
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The  Fifth  Schedule. 

Fees  and  Charges  to  be  allowed  to  the  Sheriff. 

1.  For  arresting  each  person  named  in  a  writ  when 

nothing  is  realized         ...  ...  •••     16    0   0 

Otherwise         ...  ...  ...  ...       2    0   0 

Note, — The  latter  fee  to  be  allowed,  plui  poundage  on  sums  levied.  • 

2.  For  executing  any  attachment  against  moveable  or 

immoveable  property     ...  ...  •••2    0^ 


•  •• 


VOL.  XII.]  HIGH  COURT  RULES,  &c.  45 

Rs.  As.  P.  1874 

8.     For  serving  each  juryman  with  summons  ...       2    0    0       Bulks. 

( To  be  charged  to  the  Fine  Fund.) 

4.  For  serving .  every  other  summons,  for  each  person 

served         ...  ...  ...  ...       2    0    0 

5.  For  executing  every  -writ  of  HabecLS  Corpus^  injunc- 

tion or  other  writ  for  which  a  fee  is  not  speciolly 
provided,  each  person  against  whom  the  writ  is 
directed       ...  ...  ...  •••200 

6.  For  execnting  warrants  for  apprehension  of  witnesses, 

and  warrants  for  security  to  he  furnished  by  de- 
fendant (issued  by  another  Court),  for  each  person      4    0    0 

7.  For  serving  summons,    notice,    proclamation,    sub- 

poenas, &c.  (issued  by  another  Court),  for  each 
person  served 

8.  For  serving  citation 

9.  For  every  ordinary  return  ••• 

10.  For  every  special  return    ... 

11.  For  translations  when  necessary,  per  folio 

12.  For  every  warrant   to  discharge    defendant    from 

custody       !••  •••  ...  ••• 

13«  For  bringing  up  defendant  from  jail  after  remand  ••• 

14.  For  every  certificate  of  seizure 

15.  For  every  other  certificate ... 

16.  For  drawing  every  security  bond  in  mofussil  cases... 

17.  For  office  copies,  per  folio  *•• 

18.  For  attending  Court  or  hefore  a  Judge  or  other 

officer  of  Court  with  papers  ^  •••  ...       3    0    0 

19.  For  every  bond  of  indemnity  for  seizing  property, 

&c.,  when  there  are  adverse  claims  ...  ..•     32    0    0 

20.  For  every  search  when  no  certificate  or  office  copies 

obtained      ...  .  •••  ...  ...       10    0 

21.  Poundage  on  sums  levied  by  the  Sheriff  in  execution 

for  the  first  Rs.  1,000  at  5  per  cent.,  and  for  the 
rest  2^  per  cent. 

22.  Poundage  on  a  writ  of  possession  upon  every  Rs.  10 

of  the  yearly  value        ...  ...  ...      0    8    0 

23.  For  attending  Court  during  each  criminal  sessions, 

per  diem     ...  ...  ...  ...     16    0    0 

(  To  be  charged  to  the  Fine  Fund,) 
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RULKS. 


Bailiffs  for  execuling  Summons,  Sfc, 


Europeiiii«      l^fative. 
Rs.  As.  P.     Rs.  A&  P. 


1.  For  serying  flnminoos— 

As  to  defendants  residing  in  the  same 
house  when  served  personally,  or 
when  service  effected  by  delivery  of 
the  summons  to  one  person — 

For  the  first  defendant 

For  every  other  defendant 

By  fixing  a  copy  to  the  door  of  the 
dwell  ing«hou8e— 

For  all  the  defendants  residing  in  the 
same  house  who  may  be  thus  served 

2.  In  other  cases  for  serving  each  defendant 

3.  For  serving  citations 

4.  For  arresting  a  party         ...  ••• 

5.  For  bringing  him  up  before  the  Court 

when  the  Sheriff's  officer  is  detained 
in  Court  for  three  hours  and  upwards 

Otherwise 

If  the  party  be  arrested  after  the  rising 
of  the  Court,  for  bringing  him  up 
before  the  Court  on  the  following  day 
and  lodging  him  in  jail  after  conunittal 


4 
2 


0 
0 


0 
0 


1 

O 


O    0 
8    0 


6 

0 

0 

2 

0 

0 

4 

0 

0 

O 

8 

0 

2 

0 

0 

I 

0 

0 

16 

0 

0 

4 

0 

0 

8 

0 

0 

2 

0 

0 

4 

0 

0 

i 

0 

0 

8    0    0       2     0    0 


Note, — This  fee  is  to  be  reduced  to  Rs.  4  and  Re.  1  if  the  party   oa 
brought  up  should  be  released. 


If  the  party  be  released  upon  security  to 
appear  on  another  day,  for  attending 
the  Court  to  take  him  into  custody  .  • 

For  lodging  him  in  jail,  if  committed  ... 

6.  For  every  affidavit  of  service  of  summons 

7.  For  attaching  moveable  property  ••• 

8.  For  attaching  or  giving   possession   of 

immoveable    property,    for    the  first 
parcel  ... 

For  every  other  parcel 


being 


4 

0 

0 

1 

0     0 

4 

0 

0 

1 

0     0 

2 

0 

0 

0 

8    0 

16 

0 

0 

16 

0 

0 

2 

0 

0 
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The  Sixth  Schedule.  ??!? 

Bulbs. 

Fees  to  be  allowed  to  Arbitrators,  Commissioners  of  Partition,  or 

for  the  examination  of  witnesses  de  bene  esse, 

Clerks  and  Interpreters. 

Arbitrator's  or  Commissioner'* s  Fees. 

G.M. 

For  every  effectual  meeting  ...  ...         5 

Clerk's  Fees. 
For  every  effectoal  meeting 


••• 


Counsels  Fees. 

For  every  single  meeting   ...  ...  ...         5 

9,      ,y      double      fj        ...  ...  v..         7 

Above  four  hours,  a  double  meeting. 

Interpreter's  Fees. 
For  every  effectual  meeting  ...  ...         2 

Fees  to  be  taken  by  Interpreters  for  explaining  plaints,  written 
statements  or  other  doonments,  except  affidavits  or  affirmations, 
at  the  house  of  the  suitor,  or  any  plaoe  other  than  the  Court- 
house. 

Bs.  As.  P. 

When  not  exceeding  20  folios  ...  ...      8    0    0 

Exceeding  20  folios  ...  ...  ...     16    0    0 

Fees  to  be  allowed  to  Commissioners  and  Interpreters  for  taking 
affidavits  or  affirmations  at  the  house  of  the  suitor,  or  any  plaoe 
other  than  the  Court-house. 

Commissioner's  Fees. 

Rs.  As.  P. 

For  the  first  affidavit,  oatb,  or  affirmation,  if  within 

the  limits  of  Calcutta    ...  ...  ...     16    0    0 

If  beyond  the  limiis  of  Calcutta  and  within  five 

miles  ...  ...  •••  ...     32    0    0 

For  every  affidavit,  oath,  or  affirmation  taken  at  the 

same  time  and  place  after  the  first  ...  ...       8    0    0 

Note, — In  no  case  shall  a  Commissioner  be  allowed  for  taking  any  number  of 
affidavits,  oaths,  or  affirmations  at  the  same  time,  and  place  more  than  6  gold 
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1874         mohun  if  such  place  be  within  the  limitd  of  Calcutta^  or  more   Hujx  6  gM 
KuLKs.       mohura  if  such  place  be  bejond  the  said  limiu  and  within  the  diatnoee   ^ 
6  miles. 
Interpreters  are  to  be  allowed  half  the  fees  allowed  to  the  ConmussioiierB. 


The  Seventh  Schedule. 
Allowauoe  to  Witnesses  per  Diem. 


•  • » 
••• 
••• 


Common  witnesses,  as  common  sol- 
diers, oommoQ  mariners,  laborers, 
carriers,  domestic  senrants,  sircars, 
mohnrirs,  ico,    ... 

Tradesmen  .... 

Merchants 

Managers  of  Banks 

Zemindars 

Gentlemen  of  property 

Auctioneers  ...  .^ 

JBrokers  ...  ...  ... 

Professional  Accountants  ... 

Professional  men ... 

Editors,  Engineers,  and  Surveyors  ... 

Officers  in  Civil  employ  drawing  not 
less  than  Ba.  600  a  month,  accord- 
ing to  rank 

Military  and  Naval  Officers,  accord- 
ing to  rank 

Shroffs    ...  ...  ••. 

Banians ...  ...  ••. 

Schoolmasters      ...  ... 

Commanders  and  Officers  of  ships 

Articled  and  other  Clerks ... 

Police  Inspectors ... 

Petty  Officers,  Military  or  Marine 

Custom  House  Officers 

Engine-drivers     ... 

Godown  Sircars   ... 

Females,  according  to  station 


Glaba. 


First. 


Bs.  Ab.P. 


2 

8 


8 
0 


0 
0 


12    0    0 


10    0    0 


Second. 


Bs.  Ab.  p. 


1 
4 


0 
0 


0 
0 


8    0    0 


6    0    0 


16    0 
12    0 


12 
12 


0 
0 


0 
0 


0 
0 


8    0    0 


6 
4 


0 
0 


0 
0 


4    0    0 


4 
5 


0    0 
0    0 


12 
8 


8 
8 


0 
0 


0 
0 


0 
0 


0 
0 


Third. 


I 
B8.AB.P.  ^B8.A.P. 


0  12  0 

2  0  0 

6  0  0 

3  0  0 


8    0 
6    0 


6    0    0 


4 
9 


0 
0 


2    0 
2    0 


0 
0 


0 
0 


6 
6 


0 
0 


0 
0 


0 
0 


1     0 
4     0 


0 
0 


3     0    0 


4    0    0 


2    0 
2    0 


0 
0 


2     0    0 


10    0 


Note, — If  the  witnesses  attend  in  one  cause  only,  they  will  be  entitled  to  the 
full  allowance. 

If  they  attend  in  more  than  one  cause,  they  will  be  entitled  to  a  proportioii- 
ate  part  in  each  cause. 

Witnesses  residing  out  of  Calcutta  will  be  allowed  travelling  ezpensei 
according  to  the  sums  reasonably  and  actually  paid,  and  will  also,  if  detained 
in  Calcutta,  be  allowed  such  a  sum  for  subsistence  money  and  carriage  hire  aa 
the  Taxing  Officer,  having  regard  to  the  daily  allowance  fixed  by  the  scale, 
shall  consider  reasonable. 

The  Taxing  Officer  will  decide  to  what  class  the  witnees  belongs. 
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CIVIL  CIRCULAR  ORDER  No.  1.  i874 

Dated  Calcutta^  the  Uth  Januarij  1874.  o^Kusr 

In  modification  of  the  list  of  holidays  prescribed  by  Circular 
HIGH  COTTRT  *     Order  No.  24 A,  dated  29th  Decem- 

English  Department.  ber  1873,  the  Court  is  pleased  to 

direct  that  the  Ras  Foornima  (one 
day)  be  substituted  for  the  Dusshora  Guuga  Snau  in  the  Civil 
Courts  of  Orissa. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg,  Registrar. 


CRIMINAL  CIRCULAR  ORDER  No.  1. 

Dated  Calcutta^  the  \lth  January  1874. 
The  High  Court  find  it  necessary  to  call  the  attention  of 

HIGH  COURT.  *^^  several  Subordinate  Criminal      ^^ 

English  Depabtment.  Courts,    and    of    the    Officers    in 

Cnminal,  ,  c   -r  •^       .      ±^y 

charge  01  Jails,  to  the  provisions 
of  Act  X  of  1872,  in  respect  of  the  submission  of  criminal 
appeals.  Section  275  of  the  present  law  enacts  that  '^  every 
petition  of  appeal  shall  be  accompanied  by  a  copy  of  the  judg^ 
ment  or  order  appealed  against."  In  cases  tried  by  Jury,  a  copy 
of  thq  Judge's  charge  to  the  Jury  will  take  the  place  of  the 
judgment  or  other  order,  and  a  copy  of  the  judgment  or  other 
order,  or  of  the  Judge's  charge  to  the  Jury,  as  the  case  may  be, 
is,  under  Section  276  of  the  Code,  to  be  furnished  without  delay 
on  the  application  of  any  person  affected  by  such  sentence  or 
order. 

2.  What  the  judgment  or  final  order  in  the  case  shall  contain 
is  enacted  in  Section  464  of  the  Code : — "  The  judgment  or 
final  order  shall  contain  the  point  or  points  for  determination, 
the  finding  thereupon,  and  the  reasons  for  the  finding." 

3.  No  doubt  can  exist  as  to  the  plain  requirements  of  the 
law  in  this  matter,  and  the  Court  desire,  accordingly,  that  the 
Subordinate  Courts  will  carefully  comply  with  the  provisions  of 
the  new  Code  and  discontinue  the  practice,  which  at  present 
exists  in  several  quarters,  of  furnishing  to  the  person  affected, 

7— B 
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1^74        and  eending  up  to  the  Appellate  Courts  a  copy  of  the  sentence 
OwBur     ^y  ^^^^  ^'^^  petition  of  appeal. 

By  order  of  the  High  Court, 

(Sd.>       a  J.  S.  COTTON, 


CIRCULAR  MEMO.  No.  L 

Dated  Calcutta,  the  24th  January  1874. 

In  supersession  of  Circular  Memo.  No.  2,  dated  26th  Februarr 

«x/^«  ^rxTT^m  1873,  the  annexed  revised  list  of 

HIGH  COURT.  ... 

English  Department.  headings  is  circulated  for  the  gnid- 

Civil  and  Criminal,  ^      n     ^-    m          ^     4^  •    •    i 

•  ance   of   all    Civil    and    Criminal 

Courts  subject  to  the  control  of  the  High  Court,  to  be  adopted 
in  the  preparation  of  Judicial  Statement  (annual)  B  1  from  aod 
after  1st  January  1873,  when  Act  X  of  1872  came  into  open- 
tiou. 

By  order  of  the  High  Court, 

(Sa.)       H.  J.  S.  COTTON, 

Offg.  RegUino', 

List  of  Headingi, 

{Paid 
U  DakL 

Ma^atrates  of  the  third  class  exercising  Cbucinal  and  Civii*  powers. 

Magistrates  of  the  third  class  exercising  Crimin ax.  and  Revbhub  ponrers. 

Magistrates  of  the  third  class  exercising  Criminal,  Civil,    and    RRTSxin 

powers. 

Magistrates  of  the  second  class  exercising  Criminal  powers  only. 

Magistrates  of  the  second  class  exercising  Criminal  and  Ciyil  powers. 

Magistrates  of  the  second  class  exercising  Criminal  and  Rbvbnur  powers. 

Magistrates  of  the  second  class  exercising    Criminal,    Civil,    and   RBTBHin 

powers. 
Benches  of  Magistrates. 

Magistrates  of  the  first  class  exercising  only  Criminal  powers. 

Magistrates  of  the  first  class  exercising  also  Rbvbnub  powers. 

Magistrates  of  the  first  class  exercising  also  Rbvbnub  and  Civil  powers. 

Magistrates  of  Districts  exercising  only  Criminal  powers. 

Magistrates  of  Districts  exercising  also  Rbvbnub  powers. 

Magistrates  of  Districts  exercising  also  Revenue  and  Civil  powers. 

Magistrates  exercising  the  powers  described  by  Section  36,  Act  X  of  1871 

Courts  of  Session. 

Moonsififs  exercising  onlj  Civil  powers^ 
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Moonfiiffs  exercising  also  Rbvbkyje  powers.  1874 

Moonsiffs  exercising  also  Criminal  powers.  Cikoular 

Moonsiffs  exercising  also  Rkvbnub  and  Criminal  powers.  Ordbrs. 

Small  Cause  Courts  exercising  no  other  functions. 
Judges  of  Small  Cause  Courts  exercising  also  ordinary  Civil  (or  REyBNUB) 

powers. 
Judges  of  Small  Cause  Courts  exercising  also  Criminal  or  Rbvenub  as  well  as 

Civil  powers. 
Subordinate  Judges  without  other  functions. 

Subordinate  Judges  exercising  Jurisdiction  of  Snukll  Cause  Court  Judge. 
District  Judges. 
Judicial  Commissioners  with  powers  of  ditto. 


CIVIL  CIRCULAR  ORDER  No.^2. 

Dated  Calcuttay  the  26lh  January  1874. 

The  orders  noted  od  the  margin  are  hereby  superseded,  and 

HIGH  COURT.  the  Quarterly  Statements  A,  B,  and 

^™^^  ^IT™""^'  C  will  henceforth  be  submitted  by 

drcnlarOrderNa  31,  dated  4tJi  ^'^^  District  Judges  to  the  High 
November  1870,  paras.  1  to  6.  Court  in   the   revised   forms   now 

circulated^  commencing,  where  they  have  not  been  already  adopt- 
ed, with  those  for  the  1st  Quarter  of  1874. 

2.  Statements  received  in  other  than  the  printed  forms  sup- 
plied by  the  Superintendent  of  Stationery  will  be  returned,  and 
the  District  will  be  dealt  with  as  if  no  Statements  had  been 
received. 

3.  Statement  A  will  contain  the  total  number  of  original 
suits  before  each  of  the  Civil  Courts  in  the  District  during  the 
Quarter,  The  first  column  marked  "  Class  of  Courts"  will 
contain  the  designation  of  each  Civil  Court  in  the  District 
Column  5  intended  to  show  suite  received  *'  by  institution"  will 
include  cases  received  on  remand  from  a  higher  Court,  or  admit- 
ted to  review;  but  such  cases  should  be  noticed  also  in  the 
column  of  remarks.  It  will  be  seen  that,  in  the  other  columns, 
the  cases  dealt  with  by  transfer  have  been  distinguished  from 
other  cases  under  both  the  general  heads  ^^  Received  "  and  ^^  Dis- 
posed of,"  separate  columns  having  been  allotted  to  them,  so  that 
the  figures  in  red  ink  prescribed  by  Circular  Order  No.  25, 
dated  12th  August  1871,  will  no  longer  be  necepsary.     The 
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J^"_| instructions,  however,  contained  in  Circular  Order  No.  28,  datd 

^o^kmT     ^^^'^  October  1871,  as  to  the  nature  of  the  tranafera  intended, 
will  apply  to  the  new  columns. 

4.  Part  11. — With  reference  to  explanations  of  the  cause  of 
delay,  District  Judges  will  be  guided  by  Circular  Orders  No.  6, 
dated  I5th  February  1873,  and  No.  25,  dated  30th  December  1873. 

5.  Statement  B. — Whenever  the  columns  showiog  cased 
received  **  by  transfer  "  under  each  of  the  several  classes  differ 
from  the  corresponding  columns  for  cases  disposed  of  *'  by  trans- 
fer, "  an  explanation  of  the  discrepancy  should  be  given  in  the 
column  of  remarks.  When  a  case  is  remanded  under  Section 
351,  Civil  Procedure  Code,  it  is  to  be  tAated  as  decided  by  the 
Appellate  Court,  disappearing  from  its  original  file,  and  should 
be  accounted  for  as  disposed  of  by  transfer ;  but  where  au  order 
is  made  under  Section  354,  the  case  ought  not  to  be  removed 
from  the  file  of  the  Appellate  Court;  but  shown  as  pending. 
When  a  case  is  received  by  the  Appellate  Court  under  an  order 
of  the  High  Court  in  special  appeal,  it  will  be  shown  as  received 
**  by  transfer,"  and,  after  disposal,  will  be  shown  as  disposed  of 
either  by  "final  order"  or  "by  transfer,"  according  as  it  has 
been  dealt  with  under  Section  354,  or  remanded  to  the  Original 
Court.     Bed  ink  figures  need  not  be  given. 

6.  Part  II. — The  remarks  already  made  'in  connexion  with 
Part  II  of  Statement  A  apply  mutatis  mutandis  to  Part  II  of 
Statement  B. 

7.  Statement  C  is  intended  to  exhibit  all  miscellaneous  cases 
instituted  and  disposed  of  by  the  various  Judicial  Courts  in  the 
District  All  business  heretofore  entered  in  the  Statements 
under  the  head  of  "  Other  Miscellaneous  Proceedings,''  and 
which  for  the  most  part  consists  of  reports,  answers  to  or  orders 
upon  proceedings  from  other  Courts,  applications  from  Ministerial 
Officers,  &c.,  must  be  carefully  excluded,  and  nothing  but  real 
cases  requiring  a  Judicial  finding  and  order  should  be  entered. 
Proceedings  under  Section  45  and  Section  75,  Act  VIII  (B.  C.) 
of  1869,  for  example  should  not  be  included  in  Statement  C. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTOI^. 

Offg,  Registrar. 
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CIVIL  CIRCULAR  ORDER  No.  3.  i874 

Dated  Calcutta^  the  9th  February  1874.  Osdkbs. 

The  Court  are  pleased  to  direct  that  outline  thakbust  maps 

HIGH  COURT  ^^  ^^^  received  as  evidence  imless 

English  Dbpabtment.  accompanied  by  the  survey  map  of 

the  locality. 

2.  But  this  order  is  not  to  exclude  the  reception  of  khetbut 
maps  when  produced  for  the  purpose  of  showing  detailed  internal 
measurements  or  field  survey. 

3.  The  Court  think  it  proper  also  to  impress  on  all  judicial 

officers/  how  important  it  is  that  copies  of  survey  maps  should 

be  made  only  by  persons  actually  acquainted  with  drafting  and 

surveying. 

By  order  of  the  High  Courts 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrar, 


No.  379. 

From 

The  Officiating  Registrar  of   the 

High  Court  of  Judicature  at 

Fort  William  in  Bengal. 
To 

The  Judge  of  the  Court  of  Small  Causes^ 

HOOGHLT,  &c. 
Dated  Calcutta,  the  lOth  February  1874. 
Sir, — With  reference  to  your  letter  No.  6,  dated  2nd  Febru- 

HIGH  COURT.  *^    ^^^*^   ^^   ^^^^^   y^^   ^^P^^  **^** 

Enqlibh  Depabtment.         the  subordinate  clerks  of  your  estab- 

CH/oiZ 

lishment,  whose  posts  were  abolished 
by  the  Resolution  of  the  Government  of  Bengal,  dated  7th 
March  1873,  worked  until  the  20th  January  1874, 1  am  directed 
to  observe  that  these  officers  ought  not  to  have  been  so  retained ; 
it  was  known  to  all  the  officers  concerned  that  the  arrangements 
sanctioned  by  that  Resolution  came  into  force  on  the  1st  January 
1874,  and  if  the  tenor  of  the  official  instructions  you  had 
received  left  any  doubt  on  your  mind,  you  should  have  com- 
municated with  the  Court.     In  any  case,  however,  the  ministerial 

9— B 
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oiBcers  concerned  have^  in  the  opinion  of  the  Court,  no  claim 
to  allowances  for  the  period  in  question. 

I  have,  &c.y 

(Sd.)       H.  J.  S.  COTTON, 

Officiating  Registrar^ 

CIVIL  CIRCULAR  MEMO.  No.  2. 

Dated  Calcutta,  the  lOtk  February  1874. 

CoPT  forwarded  to  all  Judges  of  Small  Cause  Courts   for 
their  information  and  guidance. 

By  order  of  the  High  Court, 

(8d.)        H.  J.  S.  COTTON, 

Officiating  Registrar. 

CIVIL  CIRCULAR  ORDER  No.  4. 

Dated  Calcutta,  the  I2th  February  1874. 

In  supersession  of  Circular  Order  No.  27,  dated  10th  August 

HIGH  COURT.  ^®'^*  ^^^  ^^^^^  ^^^  pleased  to  direct 

Enqubh  Dbpabtmekt.         that  the  accounts  prescribed  in  Cip- 

^*'^'  cular  Order  No.  9  of  the  8th  March 

1872  be  kept  in  the  English  language  wherever  the  presiding 

officer  understands  English  and  an  English  writing  clerk   is 

procurable. 

Bj  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

OfficiaHng  Registrar, 

CIVIL  CIRCULAR  MEMO.  No.  3. 

Dated  Calcutta,  the  ISth  February  1874. 

The  Court  finds  it  necessary  to  point  out  that,  in  lieu  of  the 
^,««  ^rxrrr»m  title    ^^  AdJitloual     Moonsiflf*'     now 

HIGH  COURT.  .....         , 

English  Department.  used   m   some  districts   where   more 

than  one  Moonsiff  is  appointed  to  a 

Chowkey,  the  Moonsiff  should  be  designated  "  1st  Moonsiff," 

2nd  Moonsiff,"  and  so  on,  according  to  seniority. 

By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrar. 


C( 
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CIVIL  CIRCULAR  MEMO.  No.  4.  im 

Dated  Calcutta,  the  Uth  February  1874.         %^u^ 
The  attention  of  all  Civil  Courts  subordinate  to  the  High 
HIGH  COURT  Court  is  drawn  to  the  direction  in 

English  Depabtusnt.  paragraph  2  of  Circular  Order  No.  3^ 

dated  I7th  January  1871^  as  to  the 
punching  of  stamps  affixed  to  documents  issued  by  them  at  the 
time  the  stamps  are  affixed ;  and  it  is  ordered  that  the  duty  be 
assigned  in  every  Court  to  a  specified  responsible  officer. 

2.  Blank  papers  for  copies  should^  as  usual,  be  presented 
with  the  application ;  but  it  is  not  necessary  in  such  cases  that 
stamps  should  be  affixed  to  the  blank  papers ;  it  will  be  enough 
if  the  adhesive  stamp  be  made  over  to  the  officer  whose  duty 
it  is  to  cancel  stamps^  and  that  officer  will,  if  the  request  for  a 
copy  be  allowed,  at  once  affix  the  stamps  to  the  paper  and  cancel 
it  by  punching,  but  if  it  be  not  allowed,  he  will  return  the 
adhesive  stamp  to  the  petitioner,  a  note  to  this  effect  being  made 
in  the  Register  and  signed  by  such  officer. 

By  order  of  the  High  Court, 

(8d.)       H.  J.  B.  CX)TTON, 

Officiating  Registrar. 

CIVIL  CIRCULAR  MEMO.  No.  5. 

Dated  Calcutta,  the  ISth  February  1874. 
Evert  District  Judge  and  Judicial  Commissioner,  subject  to 

HIGH  COURT.  ^^^  control  of   the   High   Court,  is 

English  Dbpabtmknt.         requested   to  forward   to  this  office, 

within  fifteen  days  after  the  1st 
April  next,  a  correct  list,  according  to  the  enclosed  form,  of  the 
Advocates  and  Pleaders  practising  in  his  own  Court  and  in  each 
Moonsiff 's  Court  in  his  District. 

2.  The  different  classes  of  Pleaders,  senior  and  junior,  should 
be  carefully  discriminated,  and  the  Government  Pleader  should 
be  described  as  such. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 
Z^*^'  Officiating  Registrar. 
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CRIMINAL  CIECULAR  MEMO.  No.  L  154 

Dated  Calcutta,  the  Idth  February  1874.  Ordkks. 

As  Honorary  Magistrates  in  some  Districts  are  now  exceed- 

HIGH  COURT.  ^°S'y  numerous,   but,   as   a   general 

English  Depaetmknt.         rule,  they  singly  try  few  cases,  the 

Court  directs  that  in  the  first  column 
of  Statement  D,  Part  I,  the  Honorary  Magistrates  who  have 
acted  singly  may  be  entered  together  and  their  cases  exhibited 
in  one  line.  But  benches  of  Magistrates,  however  composed, 
should  be  exhibited  separately,  one  line  to  each,  thus : — 

Sudder  benctof  Magistrates 

Ferozepore       „  „        

Honorary  Magistrates  sitting  singly 


By  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Officiating  Registrar. 

CIVIL  CIRCULAK  ORDER  No.  5. 

Dated  Calcutta,  the  24th  February  1874. 

The  High  Court  have  had  frequent  occasion  to  observe  that 

the  provisions  of  section  30   of  the 

HIGH  COURT.  r^  T^  4  , 

English  Depaktment.  Court  -b  ees  Act  are  not  always  com- 

Ciml 

plied   with,    and    that    consequently 
stamps  are  fraudulently  used  a  second  time. 

2.  Too  strict  a  compliance  with  the  provisions  of  this  section 
cannot  be  enjoined,  and  in  all  cases  it  should  be  carefully  seen 
that  the  figure  head  of  the  Court  Fee  Stamps  is  punched  out, 
and  the  piece  destroyed  before  any  action  is  taken  upon  the 
documents  to  which  the  stamps  may  have  been  attached. 

3.  The  Court  now  notify  that,  where  neglect  or  insufficient 
compliance  with  the  law  appear  to  be  habitual,  they  will  invari- 
ably hold  the  presiding  officer  of  the  Court,  where  defalcations 
may  ensue,  personally  responsible. 

5y  order  of  the  High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg'  Registrar. 


OuDKRfi. 
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ClKCULAK 

Dated  Calcutta,  the  24M  February  1874. 

The  Court  are  pleased  to  notify,  for  the  information  and 

guidance  of  District  Judc^es  and  Judi- 

HIGH  COURT.  .   ,    ^  .     .  1         ,      • 

Eholisu  Dbpabtmcitt.  cial  Commissioners,  that  aeclarationa 

issued  by  order  of  the  Court  imme- 
diately after  the  passing  of  Act  XX  of  1865,  to  the  effect  that 
an  applicant  for  enrolment  as  a  pleader  "  will  be  enrolled  on 
resigning  his  public  employment,"  are  not  to  be  considered  as 
entitling  parties  to  be  so  enrolled  on  resignation  many  years 
after  the  passing  of  the  Act:  and  that  accordingly  no  future 
applications  for  enrolment  under  these  declarations  will  be 
entertained. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S,  COTTON, 

Offg.  Registrar, 


CIVIL  CIRCULAR  ORDER  No.  7. 

Dated  Calcutta,  the  Ath  March  1874. 

The   Court  is  pleased  to  prescribe,   for  adoption   by  the 

Subordinate  Civil  Courts,  the  accom- 

HIGH  COURT.  .  r    17  n    w  r  f   nf 

Enoush  Dbpabtmkvt.  panying   form  of  Fehrtst  or   list  oi 

cases  to  accompany  the  records  of  all 
decided  cases  sent  in  by  Subordinate  Judges  and  Moonsiflfs  for 
deposit  in  the  District  Judge's  office. 

2.  These  statements  on  printed  forms  are  to  be  always  uni- 
form in  size  and  shape,  in  order  to  be  bound  up  so  as  to  constitute 
a  register  of  decided  cases  useful  for  the  purpose  of  tracing  and 
identifying  records. 

By  order  of  the^High  Court, 

(Sd.)        H.  J.  S.  COTTON, 

Offg,  Registrar. 
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3,&c. 


10  of  1873 


67  of  1872 


19  of  1872 


Description  of  Case. 


Regular  Rent  Suit 


Date  of  Deci- 
sion. 


4th  Oct.  1873 


Miscellaneous 


Regular  S.  C.  Court 


5tli  Janj.  1873 


4th  Feby.  1873 
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CIVIL  CIRCULAR  MEMO,  No.  6. 

Dated  Calcutta^  the  4th  March  1874. 

In  connexion   with^  and  in  modification  of^  Circular  Orders 

cited  on  the  margin^  in  so  far  as  they 
relate  to  the  receipt  of  travelling 
allowance  from  Government  by  Nazirs 
or  other  public  officers^  the  attention 
of  the  Civil  Courts  subordinate  to  the 
High  Court  is  drawn  to  the  Notifica- 
tion of  the  Government  of  India^  in  the  Financial  Department^ 
No.  929,  dated  5th  February  1874,*  ruling  that  "  no  public 
servant  shall  draw  travelling  allowances  for  a  journey  taken 
from  his  head-quarters  to  visit  any  place  not  more  than  five  miles 
distant  therefrom." 

By  order  of  the  High  Court, 

(Sd,)        H.  J.  S.  COTTON, 

Qffg.  Registrar, 


HIGH  COURT. 

English  Department. 

CiviL 

C.  O.  No.  30,  dated  10th  Octo- 
ber 1863,  paragi'aph  3. 

a  O.  No.  26,  dated  5th  Septem- 
ber 1871. 

C.  O.  No.  31,  dated  25th  Sep- 
tember 1867,  paragraph  5. 


*  Vide  CalcuUa  Gazette  of  11th  Febraary  1874,  Part  I,  p.  361. 
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1874  CIVIL  CIRCULAR  MEMO.  No.  7. 


ClltCU\>AR 

Obdkbs. 


Dated  Calcutta,  the  6th  March  1874. 

The  Court  is  pleased  to  direct  that,  ia  the  preparation  of 

Judicial  Statements  (annual)  Kos.  8 
Emoush  DRPAKTMBirT.  auQ  9,  prescriDed  by  Circular  Uraer 

^"'*''  No.  32,  dated  8th  November  1870, 

cases  in  course  of  transfer,  when  the  year  closes,  shall  be  shown 
in  the  returns  for  that  year  as  pending  in  the  Court  to  which 
they  have  been  transferred.  The  Court  expect  accordingly  thst, 
in  the  returns  for  1873,  all  cases  transferred  on  or  before  3l8t 
December  will  be  accounted  for  by  the  Courts  to  which  they 
belong  in  consequence  of  such  transfer. 

By  order  of  the  High  Court,  • 

(Sd.)        H.  J.  S.  COTTON. 

Offg.  Registrar, 


CIVIL  CIRCULAR  ORDER  No.  8. 

Dated  Calcutta,  the  7th  March  1874. 

It  having  been  brought  to  the  notice  of  the  Court  that,  in  one 

of   the   districts  within    the  Court's 

HIGH  COURT.  .      .   :i.   ..  ,  .  ^1. 

Enolisu  Dkpabtmbht.  junsdiction,  the  practice   of   taking 

formal  contemporaneous  proof  of  the 
service  of  notice  in  foreclosure  proceedings  under  Regulation 
XYII  of  1806  is  not  observed,  the  Court  are  pleased  to  direct 
that,  if  in  any  other  district  a  similar  omission  prevails,  the  pro- 
per practice  should  be  introduced. 


By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Offg,  Regisirar. 


\ 
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CIVIL  CIRCULAR  ORDER  No.  9.  im 

CiRCULAB 

Dated  Calcutta,  the  7  th  March  1874.  Ordbbs. 

It  having  been  brought  to  the  notice  of  the  Court  that,  in 

some  districts,  the  Appellate  Courts 

HIGH  COURT.  ,  .  1      T  in, 

ExroLisH  Dbpabtmut.  do  not  1a*an8mit  to  the  JLower  Courts 

copies  of  the  judgments  passed  by 
them  in  appeal,  the  Court  are  pleased  to  direct  that,  as  a  general 
rule  for  the  purposes  of  section  361  of  the  Civil  Procedure  Code, 
the  term  '^  decree  "  shall  be  taken  to  include  the  judgment,  and 
to  desire  that,  in  all  cases  of  appeal,  the  Appellate  Court  will 
transmit  to  the  Lower  Court  a  copy  of  the  judgment  passed  as 
well  as  of  the  decree.  It  is  right  and  very  desirable  that  the 
Lower  Court,  especially  if  its  decision  be  reversed  or  modified, 
should  have  an  opportunity  of  seeing  the  judgment  of  the 
Appellate  Court. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Qffg,  Registrar, 


CIVIL  CIRCULAR  ORDER  No.  10. 

Dated  Calcutta,  the  7th  March  1874. 

The  attention  of  all  District  Judges  and  District  Magistrates, 

as  well  as  of  the  Civil  and  Criminal 

HIGH  COURT.  ^      ,      .  .  ^      ^. 

Erolish  Dbparthrnt.  Authorities  subordinate  to  them,  is 

Civil  and  Criminal.  -  i  i         i   ' 

drawn  to  the  rules  drawn  up  by  the 
Court  under  Section  20  of  the  Court  Pees  Act  of  1870,  notified 
in  the  Calcutta  Gazette  of  the  25  th  February  .1874,  Part  I, 
pp.  476  et  seq,,  and  to  the  rules  drawn  up  under  Section  22  of 
the  same  law  (VII  of  1870),  notified  at  page  480  of  the  same 
issue  of  the  Gazette. 
2.    Immediate  effect  must  be  given  to  these  rules. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Offg,  Registrar 

10— B 
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1874  BULES  RELATING  TO  SPECIAL  APPEALS. 


CiRCULAS 

Obduis. 


L  The  paper-book  in  all  cases  of  special  appeal,  except 
appeals  not  exceeding  Bs.  50  in  value,  will  consist  of  the  follow- 
ing papers :  those  not  originally  in  the  English  language  being 
translated  into  English : — 

(a).—  The  Plaint. 

Note. — Lengthy  schedules  and  descriptions  of  boundaries 
appended  to  plaints  may  be  omitted. 

(b). —  The  plaintiff^s  written  statement,  if  any. 

(c). —  The  defendants  written  statement. 

Note. — When  there  are  several  sets  of  defendants  in  a  suit, 
the  written  statements  of  defendants,  not  parties  to  the  special 
appeal  either  as  appellants  or  respondents,  may  be  omitted. 

(d). —  The  judgment  of  the  first  Court. 

(e). —  The  judgment  of  the  Lower  Appellate  Court. 

(f). — Any  judgments  or  orders  of  remand  passed  in  the  ease 
either  by  the  Lower  Appellate  Court  on  appeal  or  by  the  High 
Court  on  special  appeal. 

(g). —  The  memorandum  of  special  appeal, 
(h). — A  front  leaf  containing  the  number  of  the  cause,  names 
of  the  Judges  of  the  two  Couits  below,  names  of  the  parties  and 
of  their  vakeels,  date  of  the  institution  of  the  suit,  date  of  the 
judgment  of  the  first  Court,  date  of  the  judgment  of  the  Lower 
-Appellate  Court,  date  on  which  the  special  appeal  was  filed, 
date  of  service  of  notice  upon  the  respondents,  and  date  on  which 
the  cause  was  ready  for  hearing. 

2.  In  each  case  of  special  appeal,  the  Deputy  Begistrar  will 
cause  to  be  printed  12  copies  of  the  paper-book  as  aforesaid 
for  the  use  of  the  Judges  of  the  High  Court  and  of  the  parties 
or  their  vakeels ;  the  copies  furnished  to  the  parties  or  their 
vakeels  being  charged  and  previously  paid  for  at  the  rate  of 
Bs.  5  a  copy,  in  the  manner  following. 

■ 

3.  The  appellant,  at  the  time  of  filing  the  memorandum 
of  special  appeal,  and  the  respondent,  at  the  time  of  enterin<r 
appearance  through  a  vakeel  or  attorney  of  the  High  Court,  will 
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deposit  with  the  Accountant  the  costs  of  one  or  more  copies  of       i874 
the  paper-book  as  may  be  required,  at  the  rate  of  Rs.  5  a  copy.     Circctlab 
The  costs  so  paid  to  be  costs  in  the  cause,  provided  that  no  more 
than  the  costs  of  one  copy  be  allowed,  unless  specially  ordered 
by  the  Court. 

4.  When  the  cause  is  ready  for  hearing,  the  Deputy  Begis- 
trar  will  furnish  the  vakeels  or  attorneys  engaged  on  either  side 
with  copies  of  the  paper-book,  for  which  costs  shall  have  been 
deposited  as  aforesaid.  The  issue  of  paper-books  to  the  vakeels 
or  attorneys  will  be  notice  to  them  that  the  case  is  ready  for 
hearing. 

5.  No  memorandum  of  special  appeal  filed  through  a  vakeel 
or  attorney  of  the  High  Court,  nor  a  fir&t  vakalutnamah  or 
power  of  attorney  for  the  appearance  of  the  respondents,  will 
be  admitted  or  received,  unless,  at  the  time  of  representation, 
the  costs  of  at  least  one  copy  of  the  paper-book  be  deposited 
with  the  Accountant  under  Rule  3. 

Provided  that  any  second  or  other  vakalutnamah  or  power  of 
'  attorney  for  the  appointment  of  new  vakeels  or  attorneys,  or  re* 
appointment  of  former  vakeels  or  attorneys  by  representatives 
of  deceased  parties,  may  be  filed  without  such  deposit 

6.  In  analogous  cases  governed  by  one  judgment,  the  Court, 
on  application,  will  make  a  special  order. 

R.  COUCH. 

F.  B.  KEMP. 
LOUIS  S.  JACKSON. 
J.  B.  PHEAR. 
A.  G.  MACPHERSON. 
W.  MARKBY. 
P.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AmSLIB. 
E.  G.  BIRCH. 

G.  G.  MORRI& 

Tht  12rt  March  1874. 
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1874  CIVIL  CIRCULAR  ORDER  No.  11. 


Circular 
Ordkrs. 


Dated  Calcutta,  the  Uth  March  1874. 

The  retumB  made  to  the  Court  for  1872-735  under  Circular 

Order  No.  12,  dated  8th  AprU  1872, 

HIGH  COURT.  .  .  . 

Erousu  DfiPABTMBHT.  haviDg  boeu  found  inaccurate  owing 

to  the  incluaion  in  column  2*  of  com- 
mission on  execution  sales  where  such  sales  have  been  effected 
by  the  Nazir  or  other  officer  not  being  a  Civil  Court  Ameen, 
and  the  object  of  the  Circular  Order  being  to  ascertain  the 
financial  results  of  the  employment  of  Ameens  only^  the  Court 
are  now  pleased  to  prescribe  the  accompanying  forms  of  regis- 
ters to  be  kept  up  in  all  the  regular  Civil  Courts  subordinate  to 
the  High  Court. 

2.  The  register  of  receipts^  it  will  be  seen^  has  been  so  framed 
as  to  exclude  all  moneys  not  due  to  the  employment  of  Civil 
Court  Ameens  ;  and  the  register  of  disbursements  so  as  to  show 
only  salaries  paid  and  excess  payments  refunded.  The  first 
return  to  be  submitted  in  this  form  of  statement  will  be  for  the 
financial  year  1873-74. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  a  COTTON, 

Offg,  Registrar, 


*  *^  Receipts  on    account   of  the    employment    of  Ameens  pennanently 
entertained." 
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ClBOULAR 


Reefister  of  Sxpendlture  on  aoooxmt  of  OivU  Court 

Distriot  of 


Date. 

Nature  of 
Expenditure. 

Amount. 

Rbmauls. 

SodJaniiary    ... 
Srd       „          ••. 

Salary  of  Dilawan  ... 

Refund  over  charge  in 
caae  of              de- 
posited. 

R0. 
70 

15 

Ab. 

0 

0 

p. 

0 
0 

• 

CIVIL  CIRCULAR  ORDER  No.  12. 

Dated  Calcutta,  the  21th  March  1874* 

The  attention  of  the  Civil  Courts  subordinate  to  the  High 
_  Court  is  drawn  to  the  rules  published 

HIGH  COURT.  1      ^r     ./.       .        ,        ,,,,*. 

English  DspARTicKirr.  by  Notincation  dated  Dth  March  1874. 

CiviL 

in  the  Calcutta  Gazette  of  the  11th 
idem^  Fart  I^  p.  SS?^  to  take  effect  from  the  9th  March  1874» 
OS  to  fees  and  charges  of  the  High  Court  in  its  original  jurisdic- 
tion. 
2.    It  will  be  seen  that  Schedule  5*  of  the  tables  published 

-Fessandckargeitoheaaawed      ^^^^^^    (^1^^^*^    ^^   reproduced  SB   au 

totheSherif,  Appendix    to    this  Circular  Order) 

supersedes  the  scale  of  fees  |)romulgated  with  Circular  Order 
No.  188^  dated  7th  October  1852^  as  well  as  the  rates  mentioned 
in  Circular  Memo*  No.  2,  dated  2l8t  February  1870,  and 
Circular  Memo.  No.  4,  dated  16th  February  1872. 

By  order  of  the  High  Court, 

(Sd.)       H.  J.  S.  COTTON, 

Ojfg,  Registrar, 
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'  Fees  and  Charges  to  be  allowed  to  the  Sheriff.  1874 

lwS«  a8«  Jl  •  fiULBS* 

1.  For  arresting  each  person  named  in  a  writ  when 

nothing  is  realized ...  ...  ...  ...     16    0    0 

Otherwise   ...  •••  ...  ...  ...       2    0    0 

Note, — l^e  latter  ^ee  to  be  allowed,  plus  poundage  on  sums  levied. 

2.  For  ei^ecntiDg  any  attachment  against  mov.eable  or 

immoveable  property  ...  •..  ...       200 

3.  For  serving  each  juryman  with  summons...  ...      2    0    0 

(To  be  charged  to  the  Fine  Fund.) 

4.  For  serving  every  other  summons,  for  each  person 

serveci      •••  •■•  ...  ...  •.*      ivOO 

5.  For  executing  every  writ  of  Habeas  Corpus^  injunc- 

tion,  or  other  writ  for  which  a  fee  is  not  specially  > 

provided,  each  person  against  whom  the  writ  is 

directed  ...  ...  ...  ...  ...      2    0    0 

6.  For  executing  warrants  for  apprehension  of  witnesses, 

and  warrants  for  security  to  be  furnished  by  defend- 
ant (issued  by  another  Court),  for  each  person   ...      4    0    0 

7.  For  serving  summons,  notice,  proclamation,  subpoenas, 

&c.  (issued  by  another  Conrt),  for  each  person 

BvC^wOU  ...  ...  ...  ...  ... 

8.  For  serving  citation     ... 

9.  For  every  ordinary  return      .   ... 

10.  For  every  special  return 

11.  For  translations  when  necessary,  per  folio 

12.  For  every  warrant   to  discharge    defendant    from 

custody   ...  ...  ••• 

13.  For  bringing  up  defendant  from  jail  after  remand  ... 

14.  For  every  certificate  of  seizure  ... 

15.  For  every  other  certificate 

16.  For  drawing  every  security  bond  in  mofussil  cases  ••• 

17.  For  office  copies,  per  folio 

18.  For  attending  Court  or  before  a  Judge  or  other  officer 

of  Court  with  papers  ...  ...  ...      3    0    0 

19.  For  every  bond  of  indemnity  for  seizing  property,  &c., 

when  there  are  adverse  claims  ...  ...     32    0    0 

20.  For  every  search  when  no  certificate  of  office  copies 

obtained  ...  ...  ...  ...  •••      10    0 


2 

0 

0 

2 

0 

0 

1 

0 

0 

2 

0 

0 

0 

8 

0 

2 

0 

0 

2 

0 

0 

5 

0 

0 

2 

0 

0 

8 

0 

0 

0 

8 

0 
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1874  B8.Afl.F. 

KvLBs.        21.    Poundage  on  soma  levied  by  the  Sheriff  in  execotion, 

for  the  ilrst  Be.  1,'000  at  5  per  cent,  and  for  the 
rest  2^  per  cent. 

22.  PoQodage  on  a  writ  of  poeaeeeion  apon  every  Be.  10 

of  the  yearly  valae  •••  ...  ...       0    8    0 

23.  For  attending  Court  during  each  Criminal  Seasions, 

per  diem  •••  ...  ...  ...  •••     16    0   0   ^ 

(To  be  charged  to  the  Fine  Fund.) 

BailifllB  for  executiiig  Summons,  &o. 

EoTopean.         Native 
Ba.  A8.P.   B0.Aa.P. 

1.  For  aenring  aummona—* 

Aa  to  defendanta  rending  in  the  aame 
hooae  "when  aerved  peraooally,  or 
when  aervice  effected  by  delivery  of 
the  aummona  to  one  peraon— - 

ft 

For  the  firat  defendant  ...      4    0    0       10   0 

For  every  other  defendant         ••*      2    0    0       0    8    0 
By  fixing  a  copy  to  the  door  of  the 
dwelling-ihonae — 

For  all  tlie  defendanta  residing  in 
the  same  house  who  may  be 
thus  served  ...  ...       6    0    0       2    0   0 

2.  In  other  cases  for"— 

Serving  each  defendant ...  ••• 

3.  For  serving  citations 

4.  For  arresting  a  party 

5.  For  bringing  him  up  before  the  Court, 

when  the  Sheriff's  officer  is  detained  in 

Court  for  three  hours  and  upwards  ... 
Otherwise 
If  the  party  be  arrested  after  the  rising 

of  the   Court,   for   bringing  him   up 

before  the  Court  on  the  following  day 

and  lodging  him  in  jail  after  committal       8    0    0      2    0   0 

iVo/ir.— This  fee  is  to  be  reduced  to  Rs.  4  and  Re,  1  if  the  party  on  being 

brought  up  should  be  released. 


4 

0 

0 

> 

0 
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0 

2 

0 

0 

1 

0 

0 

16 

0 

0 

4 

0 

0 

8 

0 

0 

2 

0 

0 

4 

0 

0 

1 

0 

0 

VOL.  XII.] 


HIGH  COURT  RULES,  kc. 


75 


If  the  party  be  released  upon  secarity  to 
appear  on  another  day,  for  attending 
the  Court  to  take  him  into  custody  ... 

For  lodging  him  in  jail,  if  committed  ... 

6.  For  every  affidavit  of  service  of  summons 

7.  For  attaching  moveable  property 

8.  For   attaching   or  giving   possession    of 

immoveable    property,    for    the    first 
parcel  t.. 
For  every  other  parcel 


..• 


European.        Kative.  1874 

Rs.  As.  P.    Rs.  As.  P.       Bulbs. 


4 

4 

2 

16 


16 
2 


0 
0 
0 
0 


0 
0 


0 
0 
0 
0 


0 
0 


1 
1 
0 
0 


0 
0 


0 
0 

8 
0 


0 
0 


0 
0 
0 
0 


0 
0 


High  Court  op  Judicature  at  Fort  William 

Bengal. 


IN 


Notification. 

The  following  rules  made  by  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  pursuant  to  Section  20^  Clauses  1^ 
2,  and  3  of  the  Court  Fees  Act^  1870,  having  been  confirmed 
by  the  Lieutenant-Governor  of  Bengal,  and  sanctioned  by  the 
Governor-General  of  India  in  Council,  are  now  published. 


H.  J.  S.  COTTON, 

Offg.  Registrar. 


High  Court, 

The  23rd  February  1874 


.} 


Bules  framed  by  the  High  Court  of  Judicature  at  Fort  William 
in  Bengal^  in  accordance  with  Clause  /,  Section  20  of  the 
Court  Fees  Act  of  1870,  declaring  the  Fees  chargeable  for 
serving  and  executing  Processes  issued  by  the  High  Court  in 
its  Appellate  Jurisdiction,  and  by  the  other  Civil  and  Revenue 
Courts  established  within  the  Limits  of  such  Jurisdiction. 

Bulb  I. — The  fees  exhibited  in  the  following  table  shall  be 
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1874        charged  for  serving  and  executing  the  eeyeral  proc^sseB  against  * 
RuLBs.      ^hich  they  are  respectively  ranged : — 

Table  of  Fees. 

PART  I.— In  the  High  Ooort,  Appellate  Jurisdiction. 

Proper  Fee. 

Bs.  Ab.  p. 
Article  1. — ^Every  summons,  sabpoena,  role,  notice,  pro- 

clamatioD,  iDJaDction,   or  other  order   not 
elsewhere  specified  in  this  table,  Part  I    ...       3    0   0 
Article  2. — ^Every  commissioD  to  make  a  local  investiga- 
tion, or  to  take  evidence,  or  for  any  other 
purpose— 
(a)  in  respect  of  the  commission  ...       3    0   0 

(6)  in  respect  of  the  remuneration  of  the  Sodi  som 
commissioner,  i.e.,  person  who  is  to  coart  mar 
execute  the  commission,  per  diem...       ^i'^^ 

Note, — A  snm,  sufficient  to  cover  the  daily  fee  (b)  for  such  period  as  maybe 
fixed  by  the  Court  for  the  purpose  of  executing  the  commission,  must  be  paid 
in  addition  to  the  fee  (a)  at  the  time  when  the  commission  is  issned  ;  and,  if 
the  commission  is  not  completely  executed  within  the  period  so  fixed,  s 
further  sum,  sufficien^t  to  cover  the  daily  fee  (b)  for  the  excess  period  extend- 
ing from  the  end  of  that  fixed  period  up  to,  and  inclusive  of,  the  date  of  the 
complete  execution  of  the  commission,  must  be  paid  before  the  conmussionefs 

report  or  other  return  to  the  commission  is  used. 

Bs.  As.  P. 

Article  3. — Every  warrant  for  arrest  of  the  person  ...       3    0   0 

PART  II.— In  the  Gonrts  of  Judges  and  Subordinate  Judges,  and 

in  the  Revenue  Courts  when  the  Suit  in  the  Revenue  Courts  in 

which  the  Process  is  issued  is  valued  at  a  Sum   exceeding 

Rs.  1,000. 

Bs.  As.  P. 

Article  1. — Every  summons,  subpoena,  notice,  proclamation, 

injunction,  or  other   order   not    elsewhere 
specified  in  this  table.  Part  II     ...  ...       2    0    0 

Article  2. — Every  commission  to  make  a  local  investiga- 
tion, or  to  take  evidence,  or  for  any  other 
purpose— 

(a)  in  respect  of  the  commission  ...       2    0   0 

(6)  in  respect  of  the  remuneration  of  the 
commissioner,  t.e.,  person  who  is  to 
execute  the  commission,  per  diem—      3    0   0 
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2    0    0 


2     0    0 


0     6     0 


Note, -^ A  siAn,  sufficient  to  cover  the  daily  fee  (b)  for  such  period  as  may  be 
fixed  by  the  Court  for  the  purpose  of  executing  the  commission,  must  be  paid 
in  addition  to  the  fee  (a)  at  the  time  when  the  commission  is  issued;  and,  if 
the  commission  is  not  completely  executed  within  the  period  so  fixed,  a 
further  suip,  sufficient  to  cover  the  daily  fee  (b)  for  the  excess  period  extend- 
ing from  the  end  of  that  fixed  period  up  to,  and  inclusive  of,  the  date  of  the 
complete  execution  of  the  commission,  must  be  paid  before  the  commissioner's 

report  or  other  return  to  the  commission  is  used. 

Rs.  As.  P. 
Article  3. — Every  process  of  attachment  of  property  by 

notice  or  proclamation... 

Article  4.— Every  process  of  attachment  of  property  by 

actual  seizure — 

(c)  in  respect  of  warrant  of  attachment  . 

{d)  in  respect  of  each  man^  necessary  to 

ensure  safe  custody,  who  is  left  in 

possession,  per  diem 

Note. — A  siun,  sufficient  to  cover  the  daily  fee  (d)  for  a  period  of  at  least 
one  month,  must  be  paid  in  addition  to  the  fee  (c)  at  the  time  when  the 
process  is  obtained ;  and,  if  the  attachment  is  continued  beyond  the  month, 
a  further  like  sum  for  the  next  month  must  be  paid  two  clear  days  before  the 
expiration  of  the  month  which  has  been  already  paid  for,  and  so  on  for  each 
ensuing  month,  otherwise  the  man  or  men  in  possession  will  be  removed. 

Rs.  As.  P. 
Article  5. — Every  process  of  attachment  by  the  arrest  of 

the  person     •••    .  ...  •••  ••• 

Article  6.— Every  order  for  the  sale  of  property— 

(e)  in  respect  of  the  order  of  sale 

(/)  ^7  ^^7  ^^  poundage  on  the  gross  amount 

realized  by  the  sale  up  to  Rs.  1,000...       2  p.  ct. 

together  with  a  further  fee  on  all  excess 

of  gross  proceeds  beyond  Rs.  1,000  of       1  p.  ct. 

Note. — The  portion  (e)  of  this  fee  must  be  paid  when  the  process  is 
obtained,  and  the  poundage  (/)  must  be  paid  at  the  time  of  making  the 
application  for  payment  of  the  proceeds  of  sale  out  of  Court,  as  hereinafler 
provided. 

PART  III.— In  the  Courts  of  Moonsiffs  and  of  Small  Causes,  and 
in  the  Revenue  Courts,  when  Part  II  does  not  apply. 

Rs.  A.  P. 
Article  1. — ^Every  summons,  subpoena,  notice,  proclama- 
tion, injunction,  or  other  order  not  elsewhere 
specified  in  this  table,  Part  III  ..•  •••       10    0 


1874 
Bulbs. 


15    0    0 


2     0    0 


78  BBNQAL  LAW  REPORTS.  [VOL.  XIL 

^154 Ra.  A.  P. 

Kvus.       Article  2.— Every  commission  to  make  a  local  investiga- 

tioD,  or  to  take  evidence,  or  for  any  other 

purpose — 

(a)  in  respect  of  the  commission  ...       10    0 

(5)  in  respect  of  the  remuneration  of  the 

commission,  i.e.,  person  who   is  to 

execute  the  commission,  per  diem...       3    0    0 

Ab/«.— A  snm,  sufficient  to  cover  the  daily  fee  (h)  for  such  period  as  may  be 
fixed  by  the  Court  for  the  purpose  of  executing  the  commission,  most  be  paid 
in  addition  to  the  fee  (a)  at  the  time  when  the  commission  is  issued ;  and,  if 
the  commission  is  not  completely  executed  within  the  period  so  fixed,  a 
fiirther  sum  sufficient  to  cover  the  daily  fee  (b)  for  the  excess  period,  extend- 
ing from  the  end  of  that  fixed  period  up  to,  and  inclusive  0^  the  date  of  tiie 
complete  execution  of  the  commission,  must  be  paid  before  the  commissioner's 
report  or  other  return  to  the  commission  is  used. 

Ra.  As.  P. 
Article  8.— Every  process  of  attachment  of  property  by 

notice  or  proclamation...  •••  ...       2    0    0 

Article  4.— Every  process   of  attachment  of  property  by 

actual  seizure — 

(c)  in  respect  of  the  warrant  of  attachment       2    0    0 
{d)  in  respect  of  each  man,  necessary  to 
ensure  safe  custody,  who  is  left  in 
possession,  per  diem     ...  ...       0    6    0 

Note. — A  sum,  sufficient  to  cover  the  daily  fee  (d)  for  a  period  of  at  least 
one  month,  must  be  paid  in  addition  to  the  fee  (c)  at  the  time  when  the 
process  is  obtained ;  and,  if  the  attachment  is  continued  beyond  the  month, 
a  further  like  sum  for  the  next  month  must  be  paid  two  clear  days  before  the 
expiration  of  the  month  which  has  been  already  paid  for,  and  so  on  for  each 
ensuing  month,  otherwise  the  man  or  men  in  possession  will  be  removed. 

Rs.  As.  P. 

Article  5. — Every  process  of  attachment  by  the  arrest  of 

the  person  ...  ...  ...     15    0    0 

Article  6. — Every  order  for  the  sale  of  property — 

(e)  in  respect  of  the  order  of  sale  ...       2    0    0 

if)  ^y  ^^7  ^^  poundnge  on  the  gross  amount 

realized  by  the  sale  up  to  Rs.  1,000...       2  p.  ct. 

together  with  a  further  fee  on  all  excess 

of  gross  proceeds  beyond  Bs.  1,000  of      1  p.  ct. 


^ 
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Note, — The  portion  (e)  of  this  fee  must  be  paid  when  the  process  is  1874 

obtained,  and  the  poundage  (/)  must  be  paid  at  the  time  of  making  applica-        Bulks* 
tion  for  payment  of  the  proceeds  of  sale  out  of  Court,  as  hereinafter  provided. 

BuLE  II. — Notwithstanding  Bule  I^  no  fee  shall  be  charge- 
able for  serving  and  executing  any  process^  such  as  a  notice, 
rule,  summons  or  warrant  of  arrest,  which  may  be  issued  by  any 
Court  of  its  own  motion,  solely  for  the  purpose  of  taking  cog- 
nizance of,  and  punishing  any  act  done,  or  words  spoken,  in 
contempt  of  its  authority. 

Bulb  III. — No  process  which  comes  within  the  operation  of 
Kule  I  shall  be  drawn  up  for  service  or  execution,  except 
upon  an  application  made  to  the  Court  for  that  purpose  in 
writing  on  a  document  bearing  upon  its  face  stamps  not  less  in 
amount  than  the  fee  which  by  Rule  I  is  directed  to  be  charged 
for  serving  and  executing  the  process  so  sought  to  be  drawn  up. 
This  application  may,  however,  at  the  option  of  the  party 
making  it,  be  included '  in  the  petition  by  which  he  moves  the 
Court  to  order  the  process  to  issue,  but  in  that  case  the  petition 
must  bear  the  requisite  stamps  for  the  process  fee  in  addition 
to  such  stamps,  if  any,  as  are  needed  for  its  own  validity ;  and, 
in  either  case  the  filing  of  the  application  thus  duly  stamped, 
shall  constitute  payment  of  the  fee  chargeable  for  the  process. 

KuLE  IV. — In  cases  which  are  covered  by  the  note  to 
Article  2  of  Part  I,  and  the  note  to  Articles  2  and  4  of 
Parts  II  and  III  of  the  Table  of  Fees  in  Rule  I,  the  additional 
fee,  which  may  become  payable  after  the  process  has  been. 
actually  issued,  shall  be  paid  by  filing  a  written  requisition  to 
the  Court  to  receive  the  fee,  which  document  shall  bear  on  the 
face  of  it  stamps  not  less  in  amount,  than  the  additional  fee, 
together  with  a  memorandum  of  the  purpose  for  which  it  is  paid. 

Rule  V. — The  proceeds  of  a  sale  effected  in  execution  of 
any  decree  will  only  be  paid  out  of  Court  on  an  application 
made  for  that  purpose  in  writing,  and  the  additional  fee  (/), 
Article  (6),  Parts  II  and  III,  must  be  paid  by  stamps  affixed 
to,  or  impressed  upon,  the  first  of  such  applications  :  whether 
it  be  or  be  not  made  by  the  person  who  obtained  the  ordelS:  for 
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sale,  or  whether  it  does  or  does  not  extend  to  the  whole  of  the 
proceeds.  No  fee  will  be  chargeable  upon  any  such  applica- 
tion subsequent  to  the  first. 

N.B. — The  fees  paid  in  pursuance  of  these  rules  must  in  all 
proceedings  be  deemed  and  treated  as  part  of  the  necessary  and 
proper  costs  of  the  party  who  pays  them. 

R.  COUCH. 

F.  B.  KEMP. 
LOUIS  8.  JACKSON. 
J.  B.  PHEAR. 

A.  G.  MACPHERSON. 
W.  MARKBY. 
P.  A.  GLOVER. 
CHARLES  PONTIEEX. 
W.  AINSLIE. 
E.  G.  BIRCH. 

G.  G.  MORRIS. 


Rules  framed  by  the  High  Court  of  Judicature  at  Fort  William 
in  Bengal^  in  accordance  with  Clause  Ily  Section  20  of  the 
Court  Fees  Act,  1870,  declaring  the  Fees  chargeable  for 
Service  and  Execution  of  the  several  Processes  in  the  Courts 
of  Magistrates. 

I.  The  fees  hereinafter  mentioned  shall  be  chargeable  for 
serving  and  executing  the  process  to  which  the  fees  are 
respectively  attached,  viz. : — 


(1)  Warrant  of  arrest 


(2)  Summons 


••• 


For  the  warrant  in  res- 
pect of  one  person  ... 
In  respect  of  every  ad- 
ditional person  named 
therein     ... 
For  the  summons  in 
respect  of  oue  per- 
son, or  of  the  first 
two  persons  resid- 
ing   in    the    same 
place    ..• 


< 


Ks.  As.  P. 


10    0 


0    4    0 


0    8    0 
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(2)  Summons  ...  ...     In  respect  of  every  ad- 

ditional person  named 
therein     ... 

(3)  ProclamJition  for  absconding  ^ 

party  under  Section  171,  Code  of  >-For  the  proclamation 
Criminal  Procedure    ...  •••J 

(4)  Proclamation  for  witness  not  ] 

attending,  Section  353  ...      f  ^^^  *^®  proclamation 

(5)  Warrant  of  attachment  ...     For  the  warrant 

Where  it  is  necessary  to 
place  officers  in 
charge  of  property 
attached,  for  each 
officer  so  employed, 
per  diem 

(6)  Warrant  of  levy  of  fine  or  of  ] 

maintenance  to  wife,  children,  &c.  [  ^""^  *^®  ^''"'*°*      - 


Rs.  As.  P.  1874 


0    4    0 


2    0    0 


1 
1 


0 
0 


0 
0 


0 


4 
0 


0 


(7)  Written  order 

(8)  Injunction 

(9)  Notice 


And  a  percentage  on  the  amount  of 
fine  or  maintenance  levied,  viz,, 
2  per  cent,  on  sums  not  exceed- 
ing Rs.  100  ;  and  where  the  sum 
exceeds  Rs.  100,  then  2  per  cent, 
on  Rs.  100,  and  1  per  cent,  on 
the  amount  of  excess. 
For  the  order  ...       10    0 

For  the  injunction      ...       1     0    0 
For  the  notice  ...       10    0 


II.  Nothing  herein  contained  shall  be  deemed  to  authorize 
the  levying  of  any  fee  for  any  summons  to  attend  as  a  Juror  or 
Assessor  in  a  Court  of  Session^  and  no  fee  shall  be  chargeable 
in  any  such  summons. 

III.  No  fee  shall  be  chargeable  in  advance  on  any  process 
of  Criminal  Court  in  any  case  where  the  prosecution  is  on  the 
part  of  Government^  but  it  shall  be  competent  to  any  Magis- 
trate in  such  case,  if  the  accused  is  convicted,  to  order  that 
Buch  fees  shall  be  paid  by  the  accused,  or  any  of  them,  in  like 
manner  as  if  such  fees  had  been  paid  by  the  prosecutor  in  the 
first  instance. 


Bulks. 


82  BENGAL  LAW  REPORTS.  [VOL,  XIL 

^^74  IV.    Where  any  percentage  is  directed  by  these  roles  to  be 

Bulks,  taken  npon  amoants  levied  as  fines  or  maintenance,  such  per- 
centage shall  be  deducted  from  the  proceeds  of  any  property 
sold,  or  shall  be  paid  together  with  the  amount  levied^  and  with 
the  other  costs  of  process  as  stated  in  the  warrant. 

y.  When  a  proclamation  has  been  issued  for  an  absent 
witness,  if  the  witness  shall  afterwards  appear,  and  the  Court 
shall  be  of  opinion  that  such  witness  had  absconded  or  concealed 
himself  for  the  purpose  of  ayoidiug  the  service  of  a  warrant 
upon  him,  such  Court  may  order  the  witness  to  pay  the  cost  of 
the  proclamation* 

VI.     In  Districts  named  in  the  margin,  where  the  sub-divi- 

«  .  u  1.     T>      V  TN.  sional  system  has  not  been  fully  intra- 

pore,  Maida,  Rungpore,  Ban-     duccd,  in  every  case  where  a  process  luu 

coorah,    Beerbhoom,  Cacbar, 

Chittagong,  NoakhaUy,  Sing-     to  bc  exccutcd  at  a  distaucc  morc  than 

25  miles  from  the  Court  from  which  it 
is  issued,  an  addition  of  one-fourth  is  to  be  made  to  the  fee 
chargeable,  and  if  more  than  50  miles,  an  addition  of  one-hal£ 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIE. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 
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Bules  framed  by  the  High  Court  of  Judicature  at  Fort  William        1874 
in  Bengal,  in  accordance  with   Clause  ///,  Section  20  of  the      Bulks.  . 
Court  Fees  Act,  1870. 

1.  The  following  monthly  salaries  shall  be  allowed  to  the 
Nazir  and  other  persons  employed  in  the  service  or  execution  of 
processes  of  the  Ciyil  Courts : — 

1st — In  the  Court  of  District  Judge — 

Bs. 
The  Nazir  being  the  persoa  responsible  for  due  service 
and  execution  of  all  processes  in  the  Courts  at  the 

Sudder  Station           ...             ...             ...             ...  100 

Bising  by  increments  to...             ...             ...             ...  200 

His  Clerk  or  Taldnavis ...             ...             . «.             ...  10 

Peons,  2nd  grade            ...             ...             ...            ...  8 

„       1st  grade,  after  three  years' approved  service...  10 

2nd, — In  the  Court  of  the  Subordinate  J  udge  or  Small  Caube 
Court— 

Naib  Nazir,  Rb.  25  to  3o,  according  to  ch'cuoiutaoces. 
Peons,  as  in  Judge's  Court. 

3rrf. — In  the  Court  of  Sudder  Moonsiff — 

R8. 

Naib  Nazir      ...  ...  ...  ...  ...         20 

Peons,  2Dd  grade  ...  ...  ...  ...  6 

„       1st  grade,  after  three  years'  approved  service...  8 

Ath, — In  the  Courts  of  Moonsiifs  not  at  the  Sudder  Station — 

Rs. 
j^azir  •.•  ...  ...  ...  '..         t^o 

Peons,  2Qd  grade  ...  ...  ...  ...  6 

„       1st  grade,  after  three  years'^  approved  service...  8 

5th, — Small  Cause  Courts — 


Nazir, 
Peons 


>    as  at  present. 


Peons  ia  the  Revenue  Court  of  a  Collector  shall  be  remunerated  as 
those  in  the  Court  of  the  District  Judge.  Peons  in  the  Revenue 
Court  of  a  Deputy  Collector  shall  be  remunerated  as  those  in  the  Court 
of  a  Moonsiff. 

2.     The  following  monthly  salaries  shall  be  allowed  to  J^eons 

12— B 
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187-1        and  other  officers  employed  in  the  service  or  execution  of  pro- 
RuLKs.       cesses  in  the  Courts  of  Magistrates  : — 

IsL — In  the  Court  of  the  Magistrate  of  the  District, — 
Court  Inspector  (or  Nazir)  responsible  for  the  due  service  snd 
execution  of  all  processes  in  the  Courts  of  the  several  Magis- 
trates at  the  Sunder  Station,  as  at  present. 

Bs. 
Peons,  each  ...  ...  ...  ...7 

2nd. — In  Sub-Divisional  Magistrates'  Courts — 
Court  Inspector  (or  Nazir)  of  Sub- Division,  as  at  present. 

Bs. 
Peons,  each  ..•  ...  ...  ...     7 

Note, — The  rates  of  remuneration  for  Peons  provided  by  tbeae  roles  aie 
intended  to  secure  the  services  of  men  who  can  read  and  write.  But  when- 
ever, on  the  occurrence  of  a  vacancj,  candidates  thus  qualified  shall  not  be 
available,  the  Courts  on  whose  establishment  the  vacancy  exists,  may  record 
a  declaration  to  that  effect,  and  may  then  appoint  temporarily  some  person 
whom  it  may  consider  competent  to  perform  the  duties,  and  who  shall  be  paid 
at  the  rate  of  Rs.  5  per  mensem  in  Moonsiffs*  Courts,  and  Rs.  6  per  mensem 
in  all  other  Courts.  Provided  that  such  appointment,  when  made  by  a 
Court  subordinate  to  the  District  Judge,  or  the  Magistrate  of  the  Dtstiict^ 
shall  be  subject  to  the  approval  of  such  Judge  or  Magistrate,  and  shall  opase 
as  soon  as  duly  qualified  candidates  shall  be  procurable. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIE. 

E.  G.  BIRCH. 

G.  G.  MORRIS. 


High  Court  op  Judicatcjbe  at  Fort  William  in  Bengal 


Notification. 

The  following  are  the  rules  by  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal,  and  approved  by  the  Lieutenant- 
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Governor  of  Bengal  and  by  the  Goyernor*General  of  India  in        1874 
Council^  under  Section  22  of  the  Court  Fees  Act^  1870.  Bulbs. 


High  Court,  l  H.  J.  s.  COTTON, 

The  23rd  February  1874.    J  Qfg.  JRegisirar. 


Mules  framed  by  the  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  in  accordance  with  Section  22  of  the  Court  Fees 
Act,  1870. 

\st. — The  Judge  of  every  District  in  the  Regulation  Pro- 
vinces shall  ascertain  the  average  number  of  processes  issued 
from  his  own  Court,  and  from  each  of  the  Courts  subordinate 
thereto,  during  three  years  last  past. 

2nd. — To  this  shall  be  added,  in  the  Districts  to  which 
Act  VIII  of  1869  (B.C.)  has  been  extended,  the  average  of 
processes  issued  by  the  Revenue  Courts  of  the  same  District. 

.3r(f. — The  Peons  to  be  employed  in  each  District  shall  be  in 
number  sufficient  for  the  execution  of  a  like  number  of  processes ; 
each  Peon  being  for  this  purpose  considered  capable  of  execut- 
ing— 

In  the  Zillah  Court  and  the  Subordinate  Judge's  Coart^  Bs. 

per  annum                    ...            •••            «..            ...  200 

In  the  MoonsifiTs  Court,  per  annum               ...             ...  260 

In  the  Courts  of  SoiaU  Causes,  per  annum     ...             •••  300 

4M.— In  order  to  provide  for  the  service  of  processes  of  certain 
kinds,  which  occupy  a  longer  period,  and  in  respect  of  which  a 
higher  fee  is  charged,  25  per  cent,  may  be  added  in  each  case  to 
the  average  ascertaiued  under  the  1st  and  2nd  Rules. 

5M. — In  the  Districts  named  in  the  margin,  where  the  Peons 

entrusted  with  a  large  proportion  of 

Chittagong.  o     i-     r 

Dinagepoie.         proccsses  havo  to  be  conveyed  by 

Mymensingh.  i       ^        ^i  i  n 

Bajshahye.  boat,     the    number    oi    processes 

ungpore.  ^^^hich  cach  Peon  is  expected  to 

serve  may   be    reduced  by    one- 

iV.B. — For   the  districts   in    the        i.   j  j     i  »  /•  -n 

second  column,  the  calculation  is  to     tbiru,    and  the  number  01  ireons 

be  made  from  May  to  October  incla-      .i  i        jvht.         ii^j 

siveooiy.  to  be  employed  shall  be  calculatea 

accordingly. 


BackergUDge. 

Dacca. 

Jessore. 

Sylhet 

Kamroop. 

Nowgong. 

Luckimpore. 
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_  1874 6tk. — Where  there  are  in  any  District  several  Courts  of  mj 

Rules.  one  class^  the  Jadge  may  authorize  the  appointment  of  such 
number  of  Peons  on  the  whole  for  such  Courts  as  may  suffice 
for  executing  the  total  number  of  processes,  and  may  from 
time  to  time  apportion  such  Peons  according  to  need  among 
such  Courts. 

7th, — ^When  it  appears  to  the  District  Judge  that  the  num- 
ber of  processes  issued  out  of  any  Court  or  class  of  Courts  in 
the  District  has  increased  by  10  per  cent,  he  shall  be  compe- 
tent to  make  a  corresponding  increase  in  the  number  of  Peons, 
and  if  there  shall  be  a  -diminution >  to  the  like  extent,  or  if  he 
shall  be  satisfied  that  the  processes  of  all  or  any  of  such  Courts 
can  be  executed  by  a  smaller  number  of  Peons,  it  shall  be  his 
duty  to  make  a  reduction  accordingly. 


Rules  framed  by  the  High  Court  of  Judicature  at  Fort  JVilUan 
in  Bengaly  in  accordance  with  Section  22  of  the  Court  Feet 
Act,  1870. 

\st. — The  Magistrate  of  every  District  shall  ascertain  the 
average  number  of  processes  issued  in  a  year  from  his  own 
Court,  and  from  each  of  the  Courts  subordinate  thereto,  dnriog 
three  years  last  past. 

2nd. — The  Peons  to  be  employed  in  each  District  shall  be  in 
number  sufficient  for  the  execution  of  a  Kke  number  of  pro- 
cesses ;  each  Peon  being  for  this  purpose  considered  capable  of 
executing  300  processes  per  annum. 

^rd, — In  the   Districts   named  in    the  margin,   where    the 

Peons  entrusted  with  a  large 
proportion  of  processes  have  to 
be  conveyed  by  boat,  the  number 
of  processes  which  each  Peon  is 
expected  to  serve  may  be  reduced 

N.B,  —  For    the    districts  in    the       _  v-   j  j      i  i  r 

second  column,  the  calculation  is  to       by  One-thira,    and    the  number    01 
bo  made  from  May  to  October  inclu-      -n  ,i  I'^ini. 

siveoniy.  Peons   to  be    employed  shall  be 

calculated  accordingly. 
Ath. — Where  it  appears  advisable  to  the  Magistrate  of  the 
District,  he  may  authorize  the  appointment  of  such  number  of 
Peons  on  the  whole  for  all  the  Courts  in  his  District  as  may 


Backergunge. 
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Dinagepore. 

Jessore. 

Mymensingh. 

S^lhet 
Kamroop. 

Rajshahye. 

Rungpore. 

Nowgong. 

Luckimpore. 
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suffice  for  executing  the  total  number  of  processes  of  those 
Courts^  and  may  from  time  to  time  apportion  such  Peons  accord- 
ing to  need  among  such  Courts. 

5th. — When  it  appears  to  the  District  Magistrate  that  the 
number  of  processes  issued  out  of  any  Court  or  Courts  in  the 
District  has  increased  by  10  per  cent.^  he  shall  be  competent  to 
make  a  corresponding  increase  in  the  number  of  Peons^  and  if 
there  shall  be  a  diminution  to  the  like  extent,  or  if  he  should  be 
satisfied  that  the  processes  of  all  or  any  such  Courts  can  be 
executed  by  a  smaller  number  of  Peons,  it  shall  be  his  duty  to 
make  a  reduction  accordingly. 

R.  COUCH. 

F.  B.  KEMP. 

LOUIS  S.  JACKSON. 

J.  B.  PHEAR. 

A.  O.  MACPHERSON. 

W.  MARKBY. 

F.  A.  GLOVER. 
CHARLES  PONTIFEX. 
W.  AINSLIE. 

£.  G.  BIRCH. 

G.  G.  MORRIS. 


1874 
Buucs. 
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REVENUE  CIRCULARS. 


REVENUE  CIRCULAR  ORDERS. 


DECEMBER,  1873. 


Hon'BLE   V.   H.    SCHALOH. 


No.  L 
In  lines  3,  4^  and  5,  Clause  5,  Section  Y^  page  345^  Board's 
Kules^  for  the  words  ^*  rate  for  establishments^  travelling  allow- 
ances, stationery,  and  postages  levied  from  wards'  and  attached 
estates  managed  by  the  Itevenu.e  Department/'  substitute  the 
words  '^  the  fund  for  the  general  management  of  wards'  and 
attached  estates."  This  change  is  made  under  the  orders  of 
Goveiiimeut. 


No.  2. 
With  reference  to  paragraphs  28  and  29  of  the  Instructions 
for  the  guidance  of  Collectors  in  the  acquisition  of  land  for 
])ublic  purposes.  District  Officers  are  requested  to  credit  in 
future  the  value  of  revenue  abated  as  compensation  for  land 
taken  up  under  Act  X  of  1870,  to  "  Miscellaneous  Land 
Revenue,"  and  to  enter  it  under  a  new  heading  f^,  Table  V 
of  Return  No.  X,  immediately  after  the  heading  f  '*  Sale  of 
Government  Estates." 


No.  3. 

SETTLEMENTSoffisheries,whether  the  property  of  Government 
or  otherwise,  like  settlements  of  estates  consisting  of  land, 
should  be  reported  to  the  Board  for  confirmation.  But  the  form 
of  report  required  by  Section  XII,  page  287  of  the  Board's 
Rules,  in  the  case  of  settlements  of  the  latter  kind,  need  not  be 
submitted  for  the  settlement  of  fislieries.  It  will  be  sufiScient  to 
shew  in  the  report  the  number  of  the  fishery  mehal  on  the  taujih ; 
the  geographical  limits  of  the  right ;  the  term  of  the  lease  and 
tlie  rent.  The  report  should  also  explain  briefly  the  nature  of 
the  fishing   (viz.,  the  fish  caught  aud  the  means  used  to  catch 
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1873       them);  the  position  of  the  lessee  {e.g.y  whether  he  is  himself  % 
Ebv.  Cir.    fisherman  or  a  speculator  who  intends  to  sublet  to  the  actual 
catchers  of  fish),  and  the  mode  of  settlement,  adopted,  whether 
by  sale  to  the  highest  bidder  or  otherwise. 


No,  4. 

Government  having  called  for  the  annual  submission,  with 
the  Board's  Land  Be  venue  Beport,  of  certain  information  in 
regard  to  demand  and  collection  of  land  revenue,  which  is  not 
to  be  obtained  in  the  required  foim  from  Beturn  No.  X,  it  has 
become  necessary  that  an  additional  Table  VI  should  be 
submitted  with  that  Beturn  at  the  close  of  each  financial  year. 

It  should  be  submitted  in  the  following  form  : — 
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If  the  headings  (a),  (b),  (c)  and  (d)  were  grouped  together,        187S 
the  Return  No.  X  would  already  furnish  the  means  of  con-    Rbv.  Cib. 
structing  this  table.     But  the  peculiar  classification  of  estates 
prescribed  necessitates  a  separate  table. 


No.  6. 

A  CASE  having  recently  occurred,  in  which  it  was  discovered, 
after  an  estate  had  been  made  over  to  a  ward  on  the  attainment 
of  his  majority,  that  a  debt  was  due  to  the  Calcutta  Wards'  Insti- 
tution,* and  difficulty  having  been  experienced  in  the  recovery 
of  this  debt,  the  Member  in  charge  directs  that  the  following 
rule  should  be  added  as  Clause  5 A,  Section  III,  Chapter  XXV 
(Wards'  and^  Attached  Estates)  of  the  Board's,  Bules  at  page 
342 :— 

Two  months  before  the  date  on  which  any  minor,  who  is  being 
educated  at  a  Government  Wards'  Institution,  will  attain  his 
majority,  the  Collector  shall  report,  through  the  Commissioner,  to 
the  Board  of  Revenue,  the  approaching  termination  of  the  trust, 
in  order  that  intimation  may  be  given  to  the  Director  of  the 
Wards'  Institution,  and  the  necessary  steps  may  be  taken  to 
realize  any  demands  on  account  of  the  education  of  the  minor. 


No.  e: 

Government  having  decided  that  it  is  no  longer  necessary 
that  the  Board  should  countersign  Commissioners'  contingent 
bills,  the  following  corrections  are  made  in  Section  IV,  page  176 
of  the  Board's  Rules : — 

Clause  5,  score  out  the  words  *'  Commissioners  and  " 
In^ Clause  6,  line  4,  the  words  '^  or  a  Commissioner  "  should 
be  expunged. 


A.  Monet,  Esq.,  C»B. 


No.  7. 

After  the  words  "  to  the  Board  of  Revenue  "  in  line  3  of 
Rule  28  at  page  7  of  the  Salt  Manual,  add  the  words  "  or  to  the 
District  Collector  if  authorized  to  grant  the  original  rowannah." 
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JANUARY,  1874. 


The  Hon'blb  V.  H.  Schalch. 


No.  1. 

• 

The  attention  of  Commissioners  and  Collectors  is  drawn  to 
the  Bengal  Embankment  Act,  VI  (b.c.)  of  1873,  which  has 
recently  become  law. 

2.  It  will  be  observed  that  the  Act  differs  from  the  preced- 
ing Acts  relating  to  the  same  subject,  mainly  in  the  following 
particulars : — 

{a.)  All  public  embankments  are  divided  into  two  classes — 
(1)  those  entered  in  Schedule  D,  the  whole  expenses  attending 
which  are  to  be  borne  by  Government,  and  (2)  those  not 
entered  in  the  said  schedule.  The  expenses  attaching  to  the 
latter,  when  taken  charge  of  by  -Crovernment,  are  to  be  borne, 
not,  as  formerly,  by  the  parties  bound  to  maintain  them  (see 
Section  11  of  Act  XXXII  of  1855),  but  by  the  zemindars  of 
the  estates  and  the  proprietors  of  the  tenures  which  may  be 
benefited  or  protected  by  the  embankments. 

(i.)  To  carry  out  that  new  principle,  provisions  are  made  for 
the  due  notification  to  the  parties  interested  of  the  works  pro- 
posed to  be  taken  in  hand,  of  the  estimated  and  actual  cost 
thereof,  and  of  the  amount  of  expenses  payable  by  each  class, 
and  also  for  the  recovery  by  Gbvernment  of  the  cost  from  the 
zemindars,  and  for  the  re-imbursement  to  the  zemindars  of  the 
proportion  payable  by  the  proprietors. 

(c.)  Provision  is  made  in  Part  III  for  immediate  action  in 
certain  cases  of  emergency. 

(d,)  The  procedure  for  the  acquisition  of  land  in  such  cases, 
and  for  the  determination  of  compensation  for  consequent  dam- 
ages is  described  in  Part  V  of  the  Act, 

C— 2 
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1874  (tf.)     The"  Act  also  coutains  a  new  feature  in  bringing  under 

Hbv.  Cut.  the  control  of  the  Collector  the  management,  improvement^  and 
alteration  of  water-courses  in  certain  cases ;  and  as  there  is 
reason  to  suppose  that  mucii  of  the  insalubrity  of  portions  of 
the  country  is  due  to  defective  drainage,  the  attention  of  Ck>I- 
lectors  is  especially  drawn  to  the  power  for  good  in  this  respect 
now  placed  in  their  hands. 

No.  2. 

Owing  to  the  addition  of  two  columns  to  Table  III  of  Return 
No.  XXXI,  the  following  alterations  should  be  made  in  the 
Test  Table  for  that  Return  :— 

Insert  ''-Test  27 A. — la  the  entry  in  column  3  fully  ex- 
plained in  the  separate  sheet?  " 

To  Test  28  should  be  added  the  words,  *'aud  do  the  figures 
represent  only  the  debts  which  have  accrued  during  Goverumenl 
management  ?  " 

Insert  "  Test  28  A. — Are  the  figures  in  column  6  the  total 
of  those  in  column  5  of  this  Return  and  those  in  column  6  of  the 
previous  year's  Return  ?" 

In  Test  29  substitute  "7"  for  ''  5." 

In  Test  30  substitute  "  8,"  *'  7,"  and  "8"  for  «  6,"  *'5,''  and 
"  6"  respectively. 

In  Test  31  substitute  "  9,"  "  10,"  and  "  11"  for  «  7,"  «  8,"  and 
".9  "  respectively. 

In  Test  32,  in  the  first  line,  substitute  ''  12"  for  ''  10." 

In  Test  32,  in  the  2nd  line,  substitute  "  9,"  "  10, "  and  «  11 " 
for  "  7,"  "  8,"  and  "  9  "  respectively. 

In  Test  32,  in  2nd  and  3rd  lines,  for  the  words  "  the  entry 
in  column  2,"  substitute  the  words  ''the  total  of  the  entries 
in  columns  2  and  4." 

In  Test  32,  in  3rd  Kne,  for  the  figures'"  4  "  and  "  6"  substi- 
tute "  6  "  and  "  8  "  respectively. 


No.  3. 

It  was  ruled  by  the  Board  in  the  year  1867  tliat,  under 
Section  3,^Act  VIII  (B.C.)  of  1865,  a  Collector  could  not  dele- 
gate  to   any   of  his  subordinates   the   duty  of  holding  sales  of 
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patni  tenures.     This  ruling,  however,  does  not  appear  to   have        1874 
been   circuhited   for   genenil  information,  and   instances   have     ^^"  ^^^' 
recently  come  before   the  Board   where  such   sales   have  been, 
irregularly,  conducted   by    Deputy  Collectors.     The    attention 
of  Collectors  is  therefore  drawn  to  the   necessity   for  a  strict 
observance  of  the  law  in  future. 


No.  4. 

"With  a  view  to  obviate  frequent  calls  for  explanation,  which 
the  Board  now  find  it  necessary  to  make.  District  Officers  are 
requested,  when  submitting  the  half-yearly  report  on  the 
working  of  the  rules  for  carrying  out  the  provisions  of  the 
Indian  Coinage  Act  (XXIII  of  1870),  prescribed  by  Circular 
Order  No.  2  of  November  1873,  invariably  to  specify  the 
denomination  of  the  coins  cut  or  broken  or  withdrawn  from 
circulation. 


A.  Money,  Esq.,  C.B. 


No.  5. 

District  Officers  are  requested  to  report  at  once,  through  the 
Commissioners  of  their  Divisions,  how  many  stamps,  on  a  rough 
average,  are  required  to  be  repunched  monthly  by  the  record- 
keepers  of  the  several  Courts  at  head-quarters  and  sub-divisions, 
in  accordance  with  the»  orders  of  Government  communicated 
with  the  Board's  Circular  Order  No.  3  of  August  1873  ;  and 
to  state  whether  any  inconvenience  is  felt  in  giving  effect  to 
those  orders. 


No.  6. 

The  number  of  joint  licenses  now  issued  for  the  sale  of  both 
Country  Spirits  and  Rum,  together  with  the  license  fees  realized, 
are,  under  "present  practice,  entered  in  Returns  Nos.  XIV  and 
XLII  against  the  heading  lib  (Rum),  and  the  revenue  from 
that  article  is  thus  shown  to  be  more  than  it  actually  is.  This 
system  is  wi*ong,  and  should  be  rectified. 
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1874  2.     The  District  OflBcers  concerued  are  therefore  requested  to 

Rev.  Cib.  enter  in  their  Beturna  under  notice,  against  the  heads  of  Country 
Spirits  and  Bum  respectively,  a  proportionate  number  of  the  joint 
licenses,  together  with  the  license  fees,  regulated  by  the  quanti* 
ties  sold  of  each  sort  of  spirit  Thus,  if  ten  joint  licenses  fetch 
Ss.  100  a  month,  and  th^  sale  of  Country  Spirits  amounts  to 
800  gallons,  and  that  of  Rum  to  200  gallons,  eight  of  these 
licenses  should  be  shown  against  Country  Spirits  together  with 
Bs.  80,  and  the  remaining  two  licenses  with  Bs.  20  against  Bum. 

3.  The  change  comes  into  effect  with  the  Beturns  for  1873-74 
Bevised  figures  for  headings  la  and  lib  of  Beturns  No.  XIY 
for  the  quarters  ending  30th  June  and  30th  September,  should 
be  submitted  by  the  Officers  concerned  as  soon  as  possible. 

4.  In  Instructions  c  and  f  at  top  of  Table  I  of  Ketuma 
Nos.  XLII  and  XIV  respectively,  the  words  "under  heading 
lib"  should  be  altered  to  *'  agreeably  to  C.  O.  No.  1  of  January 
1874." 


No.  7. 

Besides  the  information  required  by  Circular  Order  No.,  7.  of 
April  1873,  District  Officers  will,  for  the  future,  shew  separately, 
in  Betum  No.  31,  the  amounts  that  may  have  been  expended 
during  the  year  from  the  funds  of  each  ward's  or  attached  estate 
in  the  support  of  (1)  charitable  dispensaries  and  (2)  schools. 


No.  8. 

Clauses  3,  3a,  6  and  7,  Section  III,  Chapter  VIII,  page  852 
of  the  Board's  Bules,  are  hereby  cancelled,  and  the  following 
substituted : — 

3.  Proprietors  of  estates  situated  in  the  districts  of  Chittagong 
and  Sylhet,  and  assessed  to  a  Government  revenue  not  exceeding 
one  rupee,  and  proprietors  of  holdings  in  Calcutta,  Panchanna- 
gram  and  Chinsurah,  may  redeem  all  future  payments  by  one 
payment  of  twenty-five  times  the  revenue  of  such  estates  or 
holdings. 
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FEBRUARY,    1874. 


Hon'BLE   V.   H.    SCHALCH. 


£rraium. 

In  line  1  of  Boards'  Circular  Order  No,  8  of  January  187 4,  for  "  852" 

read  "  152." 


No.   1. 

The  GoverDment  of  India^  in  Financial  Resolution  No.  3750 
of  17th  December  1873,  having  altered  the  wording  of  the 
certificate  to  be  attached  to  bills  for  contingent  charges,  the 
form  of  the  Wards'  Establishment  Bill,  prescribed  in  Circular 
Order  No.  9  of  November  1873,  has  been  modified. 

Indents  should  be  made  on  the  Superintendent. of  Stationery 
for  the  modified  form,  which  should  invariably  be  used  in 
future. 


No.  2. 

The  following  form  is  prescribed  as  that  in  which  District 
Officers  should  submit  the  reports  on  the  working  of  the  rifles 
for  carrying  out  the  provisions  of  the  Indian  Coinage  Act 
(XXIII  of  1870)  required  by  Circular  Order  No.  2  of  Novem- 
ber 1873  :— 


Bettered  to  be  counterfeit. 


Believed  to  have  been 
reduced  in  weight  other- 
wise than  by  reasonable 
wearing. 


3 


Believed  to  hare 
lost  by  reasonable 
wearing  more 
than  two  per  cent, 
in  weight. 


Considered  unfit 
for  further  dreu- 
lation  bj  reason 
of  obliteration  of 
device,  or  for 
other  canse. 
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1874  No.  3. 

CiRCUtAR  Order  No.  5  of  October  1873  directed  that  remis- 
sions entered  in  Return  No.  X  should  be  classed  under  ihe  two 
heads :  (1)  remissions  of  right,  'and  (2)  remissions  of  grace.    But 
it  has  in  practice  been  found  that  many  cases  classed  as  cases 
of  remission  do  not  properly  fall  under  either  of  these  heads. 
The  most  common  instance  is  where  a  farm  of  some  Crovemment 
estate  expires,  and  the  estate  coming  under  khass  management, 
it  is  found  to  be  uncultivated.     The  revenue  paid  by  the  &rmer 
continues  to  appear  as  the  demand  against  the  estate,  but  has 
of  course  to  be  ''remitted."    Here,  as  the  demand  was  never 
due  from  any  one,  the  so-called  remission  cannot  be  treated  as 
either  "  of  right"  or  "  of  grace."    Again,  remissions  are  some- 
times necessary  owing  to  errors  in  account,  revenue  paid  twice 
over,  and  the  like.    The  Member  in  charge  desires,  therefore,  that 
except  when  a  remission  represents  a  specific  sum  at  one  time 
really  due  from  a  specific  person,  but  which,  for  good  cause  and 
under  competent  authority,  it  has  been  determined  to  fon^, 
such  remission  should  be  classed  under  a  third  head,  and  appear 
as  a  "  nominal  remission." 


A.  Money,  Esq.,  C.B. 


No.  4. 

In  continuation  of  the  Board's  Circular  Orders  marginally* 

♦  No.  8  of  August  1878.  citcd,     the     following    orders     of    the 

„  8  of  October   „  Government  of  India,  in  the  Financial 

Department,  No.  831,  dated  31st  January  1874,  are  published 
for  information  and  guidance : — 

It  has  been  brought  to  the  notice  of  Qovemment  that  the 
provisions  of  Section  30  of  the  Court  Fees  Act  VII  of  1870, 
regarding  the  cancellation  of  stamps,  are  not  in  all  cases  strictly 
observed,  and  that  consequently  stamps  are  liable  to  be  fraudu- 
lently used  a  second  time. 

2.  It  is  therefore  requested  that,  with  the  permission  of  Bis 
Honor  the  Lieutenant-Governor,    you  will  be  good  enough  to 
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impress,  upon  all  Courts  and  olBELcers  having  to  deal  with  Court        187| 
fee  stamps,  the  importance  of  punching  out  from  the  stamps  the     ^^'  ^*"' 
figure  head  and  destroying  the  piece,  before  taking  action  upon 
the  documents  to  which  the  stamps  may  be  attached. 

3.  The  Member  in  charge  desires  that  each  District  Officer 
will  at  once  communicate  the  present  Government  orders  direct 
to  every  one  of  his  subordinate  officers,  who  receives  petitions 
or  other  paper  bearing  a  Court  fee  stamp,  reporting  to  the 
Commissioner  of  the  Division,  in  due  course,  that  this  has  been 
done.  The  personal  responsibility  of  the  officer  who  gives  any 
order,  to  see  that  the  stamp  affixed  under  Act  VII  of  1&70  is 
punched  before  he  takes  such  action,  is  dear  from  Section  30  of 
the  Act,  and  must  be  enibrced. 


« 


1 
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MARCH  1874. 


Hon'BLE  V.  H.  SCHALCH. 


No,  1. 

District  Officers  are  requested,  when  submitting,  in  acQord- 
ance  with  Clause  1,  Section  XII,  Chapter  XX,  page  287  of  the 
Board's  Rules,  Abstract  Statement  No.  20,  to  shew  in  Column  2 
of  Table  B,,  in  red  ink,  the  rate  per  acre  of  each  denomination 
of  soil  entered  in  Column  1  of  that  Table  in  addition  to  the  rate 
per  beegha. 


No.  2. 

The  following  alteration  has  been  made  in  Clause  12,  Sec- 
tion I,  Chapter  XXV,  page  341,  Board's  Rules — 

After  the  words  ^'in  value"  in  the  sixth  line,  substitute  for 
the  rest  of  the  Clause  the  following  sentence — "  in  which  case 
^'  Collectors  should  consider  the  possibility  of  converting  the 
^^  securities  into  a  book  debt  in  the  Bank  of  Bengal  in  accordance 
''  with  the  Notification  of  the  Government  of  India,  Financial 

Department,  No.  44,  dated  lOth  January  1867,  published  at 

page  39  of  the  Gazette  of  India  for  that  year." 


No.  3. 

Clause  4,  Section  VIII,  Chapter  XX,  page  282  of  the 

Board's  Rules,  having  been  cancelled  by 
•.i^'^^SlTISr"^^:!  para.  8  of  the  revised  orders  No.  36 A., 
••  mentejhoiad  continue  to  be     flated    17th    January   1874,  circulated 

^*  effected,  at  any  rate,  until  ^ 

"the  Road  Cess  Act  is  in  fuu     ^^ith  letter  No.  71  A.,  dated  6th  Febru- 

"  operation." 

ary  last,  the  words  in  the  latter  part  of 

Circular  Order  No.  3  of  May  1872,  as  noted  on  the  margin, 

should  be  expunged. 

4— c 
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1874  No.  4. 

•  Rkv.  Cir.  j^  j^^g  Ijggj^  brought  to  the  notice  of  the  Member  in  chaise 
that  in  many  cases  the  provisions  of  the  law  in  reg^ard  to  the 
institution  and  defence  of  suits  on  behalf  of  estates  nnder  the 
superintendence  of  the  Courts  of  Wards  are  not  observed  with 
sufficient  care.  Mr.  Schalch,  therefore,  desires  to  draw  the 
particular  attention  of  District  Officers  to  Part  X  of  Act  IV 
(b,c.),  1870. 

Section  72  of  that  Act  requires  that  every  suit  (except  snits 
in  the  High  Court),  brought  on  behalf  of  a  ward,  shall  be 
authorised  by  some  order  of  the  Court  in  charge  of  such  ward. 
An  injunction  to  this  effect  is  reiterated  in  Clause  13,  Section  I, 
Chapter  XXV  (page  341)  of  the  Board's  Rules.  A  copy  of 
the  order  should  invariably  be  sent  with  the  draft  plaint  to  the 
Legal  Remembrancer. 

Again,  under  Section  69  of  the  Act,  the  ward  mast  (except 
in  suits  before  the  High  Court)  sue  or  be  sued  in  his  own  name 
describing  himself,  or  being  described^  as  a  ward  of  Court; 
and,  as  a  rule,  the  manager  must  be  named  as  next  friend. 
Accordingly,  the  following  form  should  be  adopted  in  plaints 
on  behalf  of  a  ward  of  Court — 

*^  A,  B.,  ward  of  the  Court  of  Wards, 

"  inhabitant  of  5  by  C.  D., 

/'  inhabitant  of  ,  manager  of 

**  the  estate  of  the  said  ward  of  Court,  sues  E.  F.,  &c." 

Similarly,  in  cases  where  the  ward  is  defendant,  the  answer 
should  be  in  the  following  form— 

"  A.  B.,  inhabitant  of  , 

''  sues  C.  D.,  inhabitant  of  , 

"  ward  of  the  Court  of  Wards, 

"  of  whom  E.  F.,  inhabitant  of  , 

'^  the  manager  of  the  estate  of  the  said  ward,  is  next  friend " 
or  "  guardian." 


A.  Money,  Esq.,  C.B. 


No.  5. 
The  following  orders  of  the  Government  of  India,   in   the 
Financial  Department,  No.   661,  dated  29th  January  1874,  are 
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published  for  information  and  guidance  by  order  of  the  Lieute-        1874 
nant-Goveraor  of  Benoral —  K'sv.  Cib. 

**  The  Governor-General  in  Council  is  pleased  to  allow  the 
'*  several  Local  Governments  and  Administrations  to  authorise, 
'*  whenever  they  think  necessary,  District  OflScers  to  charge  in  . 
the  accounts  the  value  of  the  service  postage  stamps  purchased 
by  them,  in  the  fixed  proportion  of  three-fourths  to  the 
*^  Revenue,  and  one-fourth  to  the  Judicial,  Departments.  When- 
**  ever  the  cost  of  an  establishment  is  divided  between  two  heads, 
**  the  charge  for  service  postage  labels  may  be  divided  in  the  same 
*' proportion,  care  being  taken  to  secure  every  possible  economy." 


Hon'ble  v.  H.  Schalch. 


No.  6. 

As  some  doubt  appears  to  exist  what  estates  should  be  included 
in  the  Report  on  Wards'  Estates  prescribed  by  Board's  Circular 
No.  2  of  June  1873,  the  nature  of  which  was  further  explained 
in  the  Circular*  to  Commissioners,  dated  1st  September  following, 
*  (To  Orissa),  No.  208,  A.  ^  is  hereby  directed  that  such  Reports 
(To  others),  No.  699,  A.     g|^^^j j  embrace  all  estates  manage(]^  by  the 

Court  of  Wards,  all  estates  managed  by  the  Revenue  Authorities 
under  orders  of  the  Civil  Court  passed  in  accordance  with  the 
provisions  of  Acts  XXXV  and  XL  of  1858,  all  estates  attached 
under  orders  of  the  Civil  or  Criminal  Courts  or  under  general 
or  special  orders  of  Government,  and  all  estates  held  in  trust  by 
Government. 


No.  7. 

As  it  is  unnecessary  to  preserve  petitions  for  sales  under 
Regulation  VIII  of  1819,  which  are  struck  off  on  payment  of 
the  zemindar's  demand,  the  following  should  be  inserted  in  the 
Appendix  to  Chapter  XIII  (Division  III)  page  213  of  the 
Board's  Rules — 

After  the  words  "all  petitions"  add  "(excepting  those  for 
sales  under  Regulation  VIII  of  1819,  which  are  struck  off  on 
payment  of  the  zemindar's  demand,  which  should  be  placed 
under  class  c)." 
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_    i«74 No.  8. 

'^  Sale  proceeds  of  waste  papers'*  from  the  Collector's  office 
form  a  part  of  **  Miscellaneous  Laud  Revenue  **  as  laid  down  in 
Clause  5,  Section  YII,  Chapter  XIII,  page  212  of  the  Board^s 
Bules ;  and  District  Officers  are  informed  that,  in  future,  this 
item  of  revenue  should  be  shewn  under  heading  (k).  Table  V  of 
Beturn  No.  X. 

Note  3  at  foot  of  Table  ^V  is  cancelled,  but  it  should  be 
remembered  that,  under  the  heading  (A),  there  should  only  be 
shewn  items  which  are  adniittedly  items  of  miscellaneous  land- 
revenue,  and  which  do  not  fall  under  any  of  the  preceding 
headings ;  and  that  the  nature  of  these  items  must  be  explained 
in  Table  IV. 


A.  Monet,  Esq.,  C.B. 


No.  9. 

The  following  should  be  added  as  Clause  2  to  Bule  29  at 
page  7  of  the  Salt  Manual — 

At  nlaces  situated  at  a  long  distance  from  the  Collectorate  or 
the  SuD-divisional  office,  the  Collector  is  further  empowered  to 
entrust  the  distribution  of  the  forms,  duly  signed  and  sealed,  to 
the  Police  in  charge  of  the  Division  within  the  limits  of  which 
the  salt  is  stored  at  the  time  for  sale. 


No.  10. 

Under  the  orders  of  Government,  para.  28  of  the  Instruc- 
tions for  the  Administration  of  the  Land  Acquisition  Act,  X  of 
1870,  is  hereby  cancelled. 


.» 
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APRIL,  1874. 


The  Hon'ble  V.  H.  Schalch. 


No.  L 

The  Member  in  charge  has  noticed  that,  in  some  cases,  para.  9 
of  the  revised  settlement  rules,  circulated  with  Board's  order 
No.  419  B,  dated  24th  July  1872,  has  not  been  strictly  observed, 
and  that,  when  estates  are  resettled,  the  acceptance  of  the  revised 
assessment  is  allowed  to  stand  over  until  the  settlement  holder 
signs  the  final  agreement.  Mr.  Schalch,  therefore,  draws  atten- 
tion to  the  rule,  and  requests  that  when  an  estate  is  resettled 
steps  may  at  once  be  taken  to  secure  the  execution  of  the  agree- 
ment, with  the  proviso  for  subsequent  revision  prescribed  in  the 
rule  just  cited.  Any  delay  on  the  part  of  persons  with  whom 
settlement  has  been  concluded  to  sign  such  agreement,  should 
be  reported  for  the  orders  of  the  Board. 


No.  2. 

The  words  "  that  they  are  the  heirs  of  parties  so  registered," 
at  the  end  of  clause  5,  Section  VII,  Chapter  XIX,  page  268 
of  the  Board's  Rules,  are  hereby  expunged. 


No.  3. 

The  Member  in  charge  has  lately  had  occasion  to  notice  that 
the  data  on  which  rates  are  fixed  are  very  inadequately  set  forth 
in  settlement  reports.  In  some  cases  it  has  even  been  thought 
sufficient  to  justify  the  rates  proposed  by  a  comparison  of  their 
average  incidence  with  the  average  incidence  of  rates  for  all 
classes  of  lands  in  adjoining  estates  or  villages.  No  guide 
could  be  more  fallacious  than  this.     Mr.    Schalch,  therefore, 

5— c 
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>fi74         draws  particular  attention  to  clause  2,  Section  V,  Chapter  XX, 
Kkv.  Cik.     q{  tiie  Board's  Rules  (page  277),  and  requests  that,  in  all  future 
settlements,  care  may  be  taken  to  record  fully  the  data  on  whicii 
the  proposed  rate  for  each  class  of  land  is  calculated. 


No.  4. 

The    following    is    added    as    Clause    3 A,     Section    XII, 
Chapter  VIII»  page  155,  Board's  Rules — 

Covers  containing  transfer  receipts  on  account  of  the  pay- 
ment of  land  revenue  should  only  be  forwarded  at  the  public 
expense  when  the  payment  is  made  in  a  district  other  than  that 
to  which  it  belongs  for  the  convenience  of  Government,  but 
where  the  payment  is  so  made  for  the  convenience  of  the 
payers,  postage  on  the  covers  forwarding  the  transfer  receipts 
must  either  be  paid  by  them,  or  they  should  be  required  to 
forward  them  direct  at  their  own  cost. 


A.  Monet,  Esq.,  C.B. 


No.  5. 

Officers  in  charge  of  Districts  where  a  fee  for  opium 
licenses  is  now  levied,  are  requested  to  make  the  following 
alterations: — 

1st — In  Excise  Form  26,  pages  97  and  98,  Board's  Rules,  for 
last  para,  of  Clause  XII,  substitute  **  XIIL  That  he  pay  to 
Government  a  fee  of  Rs.  ." 

2iid.— In  Register  No.  82,  page  226  Board's  Rules,  add  a 
column  (6)  with  the  heading  "  Amount  of  License  Fee." 
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MAY,  1874. 


Hon'BLE  V.  H.  SCHALCH. 


No.  li 


Under  instructions  from  Government,  the  following  form  of 
application  is  substituted  for  the  one  now  subjoined  to  Clause  3, 
Chapter  VI,  Section  X,  page  127  of  the  Board's  Rules : — 
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1874  No.  2. 

The  following  extract  from  a  recent  order  of  Qovemment  is 
published  for  the  information  and  guidance  of  District  Officers  in 
charge  of  estates  under  the  management  of  the  Court  of  Wards : — 

UntU  further  orders,  the  surplus  cash  of and  (Wards) 

estates  in  general  are,  as  they  accrue,  to  be  invested  in  GiOTem- 
ment  securities,  and  not  at  all  in  the  purcIuuBe  of  additional 
*'  estates." 


it 

<€ 
it 


No.  8. 

As  it  is  desirable  to  preserve  "  Eharcha  hisabs  "  of  estates,  liie 
property  of  private  individuals,  held  under  Khas  tehsil,  the 
following  addition  is  made  to  heading  Y  (b),  Class  A  in  the  Appen- 
dix to  Chapter  XIII  (page  213)  of  the  Board's  Rules : — 

''  and  '  Eharcha  hisabs '  of  estates  the  property  of  individuals 
under  Khas  tehsil/' 


;> 
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Pago 

ABSOLUTE  ESTATE  74 

Se^  Armenian  Witx.. 

ACQUIESCENCE       ...  ...    406 

See  Prbscription. 

ACQUISITION,  SEPARATE 817,  336,  349,  352  note,  430 

See  Hindu  Law. 

ACQUITTAL  ...  ...  ...  ...  ...  App.  22 

See  Rbyibion. 

ACT  OF  STAT^^Jurisdiction^Forfeiittre'-'Confiscation-^Circular 
Orders^^^  ^  25  Vict,  c,  67  (Indian  CounciU  Act,  1861).]  The 
statuft  of  the  King  of  Delhi  was  that  of  a  king  recognized  by  the 
British  Government;  and  the  confiscation  of  his  territories  in  1857 
was  an  act  of  State,  and  not  an  act  done  under  color  of  any  legal 
right  of  which  a  Municipal  Court  could  take  cognizance.  His 
tenure  of  the  territories  assigned  him  by  the  Government  was  a 
tenure  merely  durante  regno,  and  no  power  was  conferred  upon 
him  of  creating  incumbrances  which  would  survive  his  deposition. 

The  word  **  confiscation  "  does  not  necessarily  import  that  the 
appropriation  is  to  be  made  as  a  penalty  for  a  crime,  nor  when 
used  in  that  sense  does  it  necessarily  imply  that  the  forfeiture 
has  accrued  upon  convietion,  but  it  may  also  be  properly  used  as 
applicable  to  appropriations  of  property  by  Government  as  an  act 
of  State. 

The    Circular    Orders,  as  to  the  liability  of  Government  for 
debts  of  rebels,  issued   by    the    Judicial  Commissioners    of  the 
Punjab,  were  not  laws  within  the  meaning  of  24  &  25  Vict.,  c.  67 
Raja    Saliqram    v.  The  Sec&eta&t  of  Statb  fob  India 
IN  Council...  •••  ...  ...  ...  ...     167 


— — — /?tf««mptfo«  —  Seizure  —  Evidence — 

Lost  SanadJ]  Where  lands  were  held  by  a  jagirdar  under  the 
sovereign  of  an  independent  State  on  a  jaidad  tenure,  i,e.,  on  a 
grant  of  land,  together  with  the  public  revenues  thereof,  on  the 
condition  of  keeping  up  a  body  of  troops  to  be  employed  when 
called  on  in  the  service  of  the  sovereign,  and  on  the  conquest  of  the 
State  by  the  East  India  Company,  the  jagirdar  remained  in  the 
same  position  to  the  Company,  Held  that  the  resumption  of  the 
lands  by  the  Company,  and  the  seizure  of  the  arms  and  stores  apper- 
taining to  the  tenure,  on  the  death  of  the  jagirdar,  was  not  an  act 
of  State,  and  therefore  the  Municipal  Courts  had  jurisdiction  to 
entertain  a  suit  by  the  representatives  of  the  jagirdar  against  the 
Government  for  the  possession  of  the  land,  and  for  the  value  of  the 
arms  and  stores.  This  was  so,  although,  at  the  time  of  the 
resumption,  the  Regulation  law  was  not  introduced  into  the  terri- 
tories in  which  the  jagir  was  comprised. 

Where  an  alleged  original  eanad  was  lost,  the  Judicial  Committee, 
in  view  of  the  strict  nature  of  the  proof  required  in  cases  of 
claim  under  ancient  sanads  by  Regulations  II  of  1819,  s.  28,  and 
XIV  of  1825,  s.  3,  and  taking  all  the  circumstances  into  considera- 
tion, refused  to  consider  the  title  under  it  established. 
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Page 
'Where  the  evidence  showed  that  the  arms  and  stores  seized  had 
been  purchased  by  the  jagirdar  before  the  resumption,  and  there 
was  no  autboritj  or  evidence  to  show  that  those  who  held  bj  jaidad 
were  not  entitled  to  things  so  purchased,  Held  that  the  ri^resenta- 
nves  of  the  jagirdar  were  entitled  to  recover  the  value  of  the  anoa 
and  stores  so  seized. 

FoBBsTBR  9.  Thb  Sbcbetabt  OF  Statb  FOB  Ibdia  IK  Couhch.     120 

ACT — See  Bengal  Act. 


'lodV^J^f   S.     o4  at*  ••*  •••  ■••  ■••  v7 

See  Pbomissobt  Note  PATAnLB  bt  Instalments. 

■1865— XXVIII,  s.  2        ...  ...  ...  ...  •..     451 

See  Intbbkst,  Rate  of. 


'IoOo~^Jv1j  ...  •#•  •••  .tt  •••  •*•      owO 

See  Ml  NOB. 


',   B.   d    %%m  •••  ••.  ...  ■••  ^^  I'll.       ^ 


See  MiNOB,  Suit  against 

'  lodtT""  V  XJul,  S«   Ji  ...  ...  •••  ...  ^^.        «Krl 

See  Res  Judicata. 

',  8.   /  •••  *••  •••  •••  •*.  vf 


See  Pbomissobt  Notb  payable  bt  Instalments. 


',  B.    JL4  ...  •«•  ...  ...  ••«        u»f« 


See  Kbs  Judicata. 


,  ss.  26  &  29  ...  ...  ...    443,  445  note 


See  Plaint. 


',  S.    */  •••  •••  ..t  •••  •••  vd 


Set  Plaint. 


,  S.    of  ...  •••  •••  ...  JtVDp.      L 


See  Attachment  bbfobb  Judgment. 


,  S.     1*4  •«•  ...  ..a  ...  aDD*    J«f 


See  Plbading. 


,  S.   I90  ...  •••  ...  .,.  App«     o 


See  Special  Appeal,  Admission  of,  aftbb  pbescbibbd 
Pbbiod. 


*,  Sa     ^vFO  ...  ...  ..•  ...  (^4        mvw 


See  Succession  Act,  b.  282. 

ss.    210,  211,  2^&^JExecution  of  Decree^Claim, 


by  Pereonal  Representative  of  JudgmenUdehior — Appeal — Aci 
XXIIl  of  1861,  s.  1  \— Parties  to  Suii.1^  Where  it  was  sought  to 
execute  a  decree,  obtained  against  a  person  who  had  died  since  the 
date  of  the  decree,  by  attaching  certain  immoveable  property  in 
the  possession  of  the  personal  representative  of  the  deceased 

i'udgment-debtor,  and  such  personal  representative  claimed  to 
lold  the  property  not  in  her  representative  character,  but  in  her 
own  right,  Held^  that  her  claim  was  not  a  claim  under  s.  246, 
Act  VIII  of  1859,  but  that  the  case  came  under  ss.  210  and  211. 
It  was  a  matter  between  tlie  parties  to  the  suit  relating  to  the 
execution  of  the  decree,  and  as  such,  was,  under  s.  11,  Act  aXUI 
of  1861,  to  be  determined  by  the  Court  executing  the  decree, 
and  not  to  form  the  subject  of  a  regular  suit.  The  order  rejecting 
the  claim  was  therefore  open  to  appeal. 

Ambbbunissa  Khatoom  V,  Mebb  Mozuffeb  Hossein  Chow- 

DHBT  •••  »•■  ••«  •••  «t«  *••        vd 
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ACT-.1859— VIII,  s.  240  ...  413  note 

See  Attachment  in  Exbcdtion,  Alibnation  pending. 


^7r*"»  8-  246 — Execution — Personal  Representative. 1 

SftuOFON  Bbbeb  v.  The  Gollectoe  of  Sabun     ...  66  note 


^^"^"""^^j     "•     *•«"  ,,.  ••«  (■»  ••■  .»•         tJ  X  i 

See  Hindu  Law. 

,  8.  271         ...  ...  ...  ...509,  513    note 

See  Execution  of  Decreb. 

-,  s.  2S^-'*' Bad  Faith''''— Arrest  in   Execution  of 


Decree — Application  for  Discharge.'] 

BoTLBB  V,  Llotd         ...  ...  ...  ...  App«  12 

-,  sa.  312  &  318  ...  ...  ...  266,  267  note 


See  Arbitration,  Reference  to. 

,  ss.  319  &  326  ...  ...  ...  App.  13 

See  Arbitration. 

',  ss.  324  &  325  ...  ...  ...  ...       48 


See  Arbitbation. 


,  s.  325         ...  ...  ...  ...  ^PP*  '^ 

See  Arbitbation. 

■,  88.  372,  38/  ...  ...  >..  ...     2ol 


See  Special  Appeal. 


'"""^"^■"",      O.       OO  f  ...  «••  ...  ...  t..  ^ib4 

See  Special  Appeal. 

-,  X,  8.  23,  cl.  5,  &  8.  78     ...  ...  ...  ...     439 

See  Leasb,  Suit  fob  Cancellation  of. 

,  8.  105  ...  ...       485  note,  487  note,  492  note 


See  Undbb-'Tenure,  Sale  of. 


,  88.  105  &  106  ...  ...  ...  484,  489  note 

See  Undeb-Tenubb,  Sale  of. 

•,  ss.  105  &  108  to  110     ...  ...  ...  488  note 


See  Undeb-Tbnube,  Sale  of. 

—^ XI,    8.   5 — Attachment — Revenue    Sale  J]     Act    XI  of 

1859  is,  to  ft  great  extent,  a  remedial  Act  passed  for  the  benefit  of 
the  subject,  and  in  order  to  relax  the  stringency  of  former  Statutes, 
whereby  the  Crown  was  empowered  to  sell  estates  for  non-payment 
of  revenue. 

S.  5  of  the  said  Act  applies  to  estates  which  are  under  attach- 
ment issued  under  Act  YIII  of  1859,  and  which  are  in  the  bands 
of  a  manager  appointed  on  the  application  of  the  judgment-debtor 
for  the  purpose  of  liquidating  the  debts.  Such  attachments  are 
not  superseded  by  the  appointment  of  such  manager. 

The  words  "  arrears  of  estates  under  attachment "  apply  to  cases 
where  a  portion  only  of  an  estate  is  under  attachment,  as  well  as 
to  cases  in  which  the  whole  estate  has  been  attached. 

BuNWABi  Lall  Sahu  v.  Mohabib  Pebsad  Singh  ...     297 

-  XIV,  8.  1,  cl.  13  ...  ...  ...  ...  349;  219 

See  Hindu  Law.     See  Limitation. 

-"■  "     1   8.  2(/  ...  ...  ...  ..«  ...      ovO 


See  Execution  of  Decbbe. 

Proceeding  to    enforce    Decree — Receipt  of 


Sale  Proceeds — Onus  Probandi."] 

GuNGA    BisHBN    Chand    V.    Mahabaja    Dhibaj    Martar 
Chand  Bahadub      ...  ...  ...  ...         506     note 
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ACT— 1860— XLIII   ...  ...  ...  ...  ...  ...    224 

See  Special  Appeal. 

m  I   I  ■     I  I       ^    8.     I  ...  •.•  ■«.  •••  ••.  ^Di 

See  Special  Appeal. 

)861-XXIIT    ...  ...  ...  ...  ...  2Q8notc 

See  Execution  of  Decree,   Suit   por   Tbbspass    com- 

IIITTBD   IH. 


,8.  11  ...  ...       65,  201,  203  note,  207   note 

See  Act  VIII  of  1859,  ss.  210,  21 1,  &  246.     See  Exbcc- 
TioR  of  Decree,  Suit  for  Peopeett  takkn  im. 

^"^^^■^^^       8a     £§  ...  ...  •••  •••  ...  ivl 

See  Special  Appeal. 

%  88.  27  &  44  ...  ...  •••  ...  ...     224 


See  Special  Appeal. 

-,  8.  37  ...  ...  ...  ...  266,  267  note 


See  Arbitration,  Reference  to. 

1864— XXVI,  8.  7  ...  ...  ..  ...  ...      34 

See  Reference  bt  Small  Cause  Court. 

ISd^—X.     See  Succession  Act. 

1866— XX,  8. 36  ...  ...  ...  ...  492  note 

Set  Undbr-Tbnure,  Sale  of. 

4870— -VII.     See  Court  Fres  Act. 

.^"~^.~''^^~ JvX  V  ...  ...  ...  ..•  ...  ...         *''' 

See  Plaint. 

.1871— TX,  8.  1,  &  Scbed.  II,  No.  167         ...  ...  App.   9 

See  Limitation. 

'1872—1.     See  Evidence  Act. 

IX,  8.  108,  Excep.  1  ...  ...  ...  ...      42 

See  Contract  Act. 

X.     See  Cbiminal  Pbocedurb  Code. 


ADMINISTRATOR 287 

See  Succession  Act,  s.  282. 

ADOPTION...  ...  ...  ...  ...  ...  App.  2 

See  Minor,  Suit  against. 

ADVERSE  POSSESSION        ...  ...  274,  282  note,  283  note 

See  Limitation. 

AGENT,  ADOPTION  OP  ACT  OP 860 

See  Goods  Sold  and  Delivered,  Action  for. 


,  UNAUTHORIZED,  DELIVERY  BY,  AND  PAYMENT 


J.  vJ                  ...                •••               ■*■  ••*                .*•               ••.               •«.     vDv 

See  Goods  Sold  and  Delivered,  Action  for. 

AGREEMENT  TO  REFER  TO  ARBITRATION        ...           App.  13 
See  Arbitration. 

AIR  AND  LIGHT     ,..  ...  406 

iSee  Prescription. 

ALIENATION  ...  ...  ...  ...    430 

See  Hindu  Law. 

BY  FATHER  90,  100 


See  Hindu  Law. 


GENERAL  INDEX.  v 

Page 
ALIENATION   PENDING   ATTACHMENT    IN    EXECUTION    411 

413  uote,  414  note 
See  Attachhsht. 

ANCESTRAL  PROPERTY 90,  100,  373;  304 

See  Hindu  Law.     See  Res  Judicata. 

APPEAL        ...  ...  ...  ...  ...  65;App.  10;48 

See  Act  VIII  of  1859,  ss.  210,  211,  246.     See  Asbi- 
TRATioN.    See  Award.  ' 

.,  OBJECTION  ON 201 

See  Revunue  Sale. 

■Regulations  V  of  1812,  *.  26,  and  V  of  1827,  *.  S— Order 
for  Attachment  and  Manager."]  No  appeal  lies  to  the  High  Court 
from  an  order  passed  by  a  District  Judge,  issuing  a  precept  to  the 
Collector  to  hold  an  estate  in  attachment,  and  to  appoint  a  man- 
ager under  s.  26,  Regulation  V  of  1812,  aud  s.  3,  Regulation  V 
of  1827. 

In  the  mattes  of  the  Petition   of  the   Collbctob  of 
fubbeedporb  ...  ...  ...  ...  ...     s&6 


TO  PRIVY  COUNCIL         107 

See  Special  Appeal. 

APPELLATE  COURT,  POWERS  OF  266,  267  note 

See  Abbitbation,  Reference  to. 

APPOINTMENT  BY  WILL  App.  21 

See  CouBT  Fees  Act,  Sched.  I,  No.  11. 

ARBTERATION'—Agreement  to  refer^Refueal  of  Arbitrator  to  act^ 
Act  VIII  of  1859,  S8.  319  &  326.]  Where  parties  had  executed 
a  dee^,  agreeing  to  refer  all  matters  in  dispute  to  the  arbitration  of 
three  persons,  and  one  of  the  arbitratora  refused  to  continue  to 
act,  and  the  other  two  consequently  refused  to  proceed  with  the 
reference,  the  Court  refused  to  order  the  agreement  to  be  filed  in 
Court. 

Bbookb  V,  Subdial      •••  ...  .,.  ...  App.  13 


Award,  Judgment  according  to ^ Act  VIII  of  1859, 


ss.  324  ^  325 — Appeal.']  A  suit  in  the  M unsirs  Court  was,  after 
issues  had  been  settled  and  evidence  on  such  issues  adduced  by 
both  parties,  referred  by  consent  of  parties  to  arbitration.  The 
arbitrator  made  his  award,  and  on  the  next  day  an  order  was 
recorded  by  the  Munsif  that  the  parties  were  to  file  their  objec- 
tions to  the  award  in  one  day,  notwithstandincr  that  s.  324,  Act 
VIII  of  1859,  allows  the  parties  ten  days  for  such  purpose.  The 
plaintiffs,  in  accordance  with  that  order,  filed  a  petition  of  oJb»jec- 
tion  to  the  award,  and  an  order  was  endorsed  by  the  Munsif  on 
this  petition,  that  it  should  be  laid  before  the  Court  with  the'papers 
of  the  arbitrator.  The  Munsif  then  gave  his  judgment  in  which  he 
went  into  the  evidence,  and,  overruling  the  objection  of  the  plaint- 
iffs, gave  a  decision  on  the  merits,  which  decision  was  in  accord- 
ance with  the  award : 

Held,  that  such.judgment,  thouorh  in  accordance  with  the  award, 
was  not  final  under  s.  325  of  Act  VIII  of  1859,  but  was  open  to 
appeal. 

In  order  to  make  it  final,  it  should  appear  that  all  the  proceed- 
ings have  been  regular,  and  the  directions  of  Act  VIII  of  1859 
complied  with. 

GuiNGA  Nabain  Ghose  u.  Ram  Cuand  Bosb  ...  •..    48 
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ARBITRATION— i4irarrf,  Judgment  according  to—Act  Vlllof  1859, 
*.  325— ^/j/jtfa/J 

Sabbosbb  ]f  ahto  Bhottachabjbb  o.  Abadta  Karto  Bhutta- 

GHABJBB        ...  ...  ...  ...  ...  App.        10 

,  REFERENCE  TO— Aioer*  of  AppeUaie  Court-^ 

Act  VIII  of  1859,  w.  312  fr  SIS— Act  XX III  of  1861,  «.  37.] 
An  Appellate  Court  haa  no  power,  even  bj  consent  of  partita,  to 
refer  a  case  to  arbitration  under  the  arbitration  aectiona  of 
Act  VIII  of  1 859,  which  apply  onlj  to  Courts  of  original  j aria- 
diction  ;  nor  in  Ruch  power  conferred  on  an  Appellate  Court  br 
8.  37,  Act  XXIII  of  1861. 

Jt70B9suB  Dbt  V.  Kbitabtho  Moteb  Do«8BB  ...  ...     266 


Delay  in  makins^  Award. 1 

RuflsooL  BiBBE  r.  Shbikr  Jau  Ali  Chowdhbt       ...  267  note 

ARBITRATOR  REFUSING  TO  ACT  App.  15 

See  Abbitbation. 

ARMENIAN  WILL  —  Comiruction  —  Devise  —  AhsoUtte  Estate-^ 
Ealate  for  Life. "]  An  Armenian  by  his  will  in  the  Ben^li  lan- 
guage made  a  gilt  to  his  son  in  the  following  terms : — '^  I  bequeath 
to  ^  as  salamati  mj  talooks  (which  he  named)  and  Rs.  6,000  in 
cash.  He  shall  enioy  the  profits  of  the  aforesaid  talooks.  On  hts 
demise  his  sons  shall  get.  The  mooktears  shall  make  over  to  the 
satisfaction  of  il.**  Held^  that  the  will  was  to  be  Aonstrued  accord- 
ing to  equity  and  good  conscience,  and  not  according  to  English 
law.  The  rule  applicable  was  that,  unless  a  contrary  intention 
appeared,  the  estate  given  was  an  absolute  one.  A  took  an  abso- 
lute estate  under  the  devise. 

BbOUQHTON  t.  POGOSB  ...  ...  ...  ...  ...       74 

ARREST  IN  EXECUTION  OF  DECREE       App.  12 

See  Act  VIII  of  1859,  s.  281. 

ATTACHMENT        ...  ...  ...  ...  ...  ...    297 

See  Act  XI  of  1859,  s.  5. 


BEFORE   JUDGMENT  —  Priority    of    Official 


Aasignee—Act  VIII  of  1859,  *.  81— Insolvent  Act  (11  j-  12  Vict,, 
c.  21),  ss.  7  j-  49.] 

Bank  of  Bengal  v,  Newton     ...  ...  •••  App.  I 

BY  MORTGAGEE ...    509,  513  note 


See  Execution  of  Decbeb. 


IN  EXECUTION,  ALIENATION  PENDING] 

Certain  property  was  attached  in  execution  of  a  decree,  and  while 
the  attachment  was  in  force  pottas  were  f^rnnted  to  certain  persons 
by  the  judgment-debtors.  Twelve  years  after  the  attachment,  no 
further  steps  having  been  taken  in  the  matter,  the  execution  case 
was  struck  off  the  file,  and  the  property  was  afterwards  mortga^red 
by  the  judgment-debtors  to  R.  Subsequently  a  fresh  attachment 
was  issued  at  the  instance  of  the  heirs  of  the  former  attaching- 
creditor,  under  which  the  property  was  put  up  for  sale  subject  to 
ITs  mortgar^e,  and  12  herself  became  the  purchaser.  In  a  suit  by 
R  to  set  aside  the  pottas  granted  during  the  continuance  of  the 
first  attachment, — Held  that  the  prohibition  against  alienation  of 
property  under  attachment  avoids  such  alienation  only  as  atrainst 
the  execution -creditor  or  persons  entitled  to  claim  under  him. 
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A  convejftQce  executed  by  the  judgment' debtor  afler  an  attach- 
ment bos  been  removed,  and  before  a  fresb  attachment  is  issued, 
is  valid,  though  the  second  attachment  is  under  the  same  execution 
as  the  first. 

Qucere. — Whether  an  alienation  of  property  under  attachment 
void  as  against  the  execution-creditor  becomes  valid  by  relation 
when  the  attachment  is  removed  ? 

Semble, — It  may  be  presumed  that  an  execution  long  neglected, 
and  finally  struck  off,  has  ceased  to  be  operative,  and  in  that  case 
a  judgment-creditor^s  title  will  only  date  from  any  subsequent 
attachment  which  he  may  obtain. 

FUODOMONBB  DoSSEB  V.  KoT  MuTHOORARATH  ChoWBBBT         ...      411 

ATTACHMENT  IN  EXECUTION,  ALIENATION  PENDING] 
Maharaja  Dhibaj  Mahatab  Chand  Bahadub  v,  Subno- 

MOYEB  DOSSBB  ...  ...  ...  ...  414  UOtO 


Ad  VIII  of  18<59,  *.  240.] 

Ramchaban  Lal  V,  Jhatu  Sahu  •••  ...  413  note 

,  ORDER  FOR  ...  866 

See  Appbal. 

ATTORNEY'S  LIEN  FOR  COSTS 110 

See  Costs. 

AWARD,  DELAY  IN  MAKING  ...  267  note 

See  Arbitbation,  Rbpbbence  to. 

,  JUDGMENT  ACCORDING  TO        48,  App.  10 

See  Abbitbatiom. 

"BAD  FAITH"        ... App.  12 

See  Act  VIII  of  1859,  s.  281. 

BENGAL  ACT  VIII  OF  1865,  s.  6      484 

See  Under-Tenube,  Sale  of. 

,  S8.  6  &  13  ...  ...  489  note 

See  Undbr-Tb:iukb,  Sale  of. 

BREACH  OF  CONDITION 1 

See  Will. 

CANCELLATION  OF  LEASE,  SUIT  FOR 439 

See  Lease. 

CAUSE  OF  ACTION  ...  ...   870;  37;  304 

See  Co-Shabbb8.    See  Promissobt  Notb  payable  bt 
Instalments.    See  Res  Judicata. 

CERTIFICATE  App.  2 

See  MiNOB,  Suit  against. 

CESSfR,  PROVISO  FOR       1 

f  See  Will. 

CIRCULAR  ORDERS  OF  PANJAB  JUDICIAL  COMMISSIONER    167 
See  Act  of  State. 

COLLUSION  '  ,..     110 

See  Costs,  Attorn by*8  Lien  fob. 

COMMISSION,  CHARGE  BY  JUDICIAL  OFFICER  FOR  EXE- 

CUTING  App.  4. 

See  Taxation. 

COMPROMISE  BY  PARTIES  110 

See  Costs,  Attobnst*8  Libn  fob. 
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CONDITION  ...       1 

See  Will. 

CONDITIONAL  LIMITATION  1 

Hee  WiLU 

CONFISCATION       167 

See  Act  of  Statb. 

CONTRACT  ...  451,  456  note,  457  note,  473  note 

See  Intbrest,  Ratb  of. 


ACT  (DC  OF  1872)  451 

See  Imtb&bst,  Ratb  of. 

,  8.  108,  Excep.  I — Posieitian  of 
Goods  by  Person  other  than  Owner — Title  conveyed  by  Vendor  to 
Vendee.]  The  plaintiff  let  to  i>  a  piano  on  hire  on  the  following 
terms : — "  At  Rs.  30  per  month ;  if  duly  paid  for  and  kept  three 
years,  shall  then  become  the  property  ot  hirer,*'  These  terms 
were  embodied  in  a  voncher  which  was  signed  by  />.  The 
monthly  hire  was  not  regularly  paid,  and  the  plaintiff  saed  for  and 
obtained  a  decree  for  a  portion  of  the  hire  np  to  May  1873. 
Subsequently,  in  that  month,  i)  sold  the  piano  to  the  de&ndant, 
who  obtained  delivery  of  it  in  June.  In  a  suit  by  the  plaintiff  in 
trover  for  con  version  of  the  piano,  the  Judge  found  that  the 
defendant  acted  in  good  faith. 

Beidj  that  the  possession  acquired  by  D  was  not  possession  by 
consent  of  the  owner  within  the  meaning  of  s.  108  of  Act  I A 
of  1872,  excep.  1,  and  that  he  did  not  by  sale  to  the  defendant 
transfer  the  ownership  in  the  piano  to  him.  Excep.  1  of  s.  108 
does  not  apply  where  there  is  only  a  qualified  possession,  such  as  a 
hurer  of  goods  has,  or  where  the  possession  is  for  a  specific  purpose. 

Grbbmwood  v.  Holqubttb  ...  •••  ...  ...      42 

CONVEYANCE,  PARTIES  TO  App.  7 

See  Mortqaoob. 

CONVlCTION-Z/Z/'g-flZ  Sentence-'Fine.'] 

In  thb  matter  of  the  Chairman  of  thb  MmnciPAi.  Com- 
mission bbs  for  the  Sdbubbs  of  Calcutta  v,  Ahbbsood- 
DBSN  Mbar  ...  ...  ...  ...  App.  2 

COPY  OF   JUDGMENT,  DELAY   IN   FURNISHING  App.  8 

See  Special  Appbal,  Admission  of  after  prsscribbd 
Period. 

CO-SHARERS— i^ut/  by  one,  for  separate  Share  of  Rent^ Parties-- 
Landlord  and  Tenant.'] 

Indromoner  Bdrmonbb  9.  SuRoopCHUNDBR  Paul   ...  291  note 

HuBKisHOR  Das  Bhoota  v.  Joooul  Kisror  Sara  Rot       293  note 


'Enhancement  —  Specification    of  Land    in 


Plaint. 

Bhtrub  Mondul  o.  Gungaram  Bonnbbjeb  ...  290  note 


Objection  taken  for  first  Time  on   Special 


Appeal] 

Nanoo  Rot  o.  Jhoomuck  Loll  Doss        ...  *  .•.  292  note 


•.]     One  of  three  co-sharers  of  certain  property,  the  rent  of 


which  was  paid  by  the  tenant  to  a  person  acting  as  agent  of  the 
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co^sbarers,  from  whom  they  received  it  in  proportion  to  their  re- 
spective shares,  brought  a  suit  against  the  tenant  for  her  share  of 
the  rent  of  which  she  alleged  her  co-sharers  were  colluding  with  the 
tenant  to  deprive  her.  To  this  suit  she  made  her  co-sharers  defend* 
ants.  The  defendants  alleged  that  she  had  not  received,  and  was 
not  entitled  to  receive,  the  rent  from  the  tenant,  but  the  lower 
Courts  found  these  facts  in  her  favor,  and  gave  her  a  decree.  It 
was  objected  on  special  appeal  that  the  suit  would  not  lie,  inasmuch 
as  the  plaintiff  being  one  of  several  co-sharers  was  not  competent 
to  sue  alone  for  her  share  of  the  rent.  Held^  that,  under  the 
circumstances,  and  the  co-sharers  having  been  made  defendants^ 
the  suit  was  maintainable. 

DooRGA  Ghdbn  Surma  V.  Jampa  Dassbb  ...  ...  ...    289 

GO-SHARERS— iSttt^  by  one  to  set  aside  Rent  Sale^  Came  of  Action^ 
Valuation — Jurisdiction — Parties,"]  Where  a  patni  talook,  belong*- 
ing  to  several  co-sharers,  each  of  whom  collected  his  own  share  of 
rent  from  the  mehal,  was  sold  for  arrears  of  rent,  and  one  of  the 
CO- sharers  brought  a  suit  in  the  MunsiTs  Court  to  recover  pos- 
session of  his  share  by  setting  aside  the  sale,  and  valued  his  .suit 
according  to  his  share,  making  the  other  co-sharers  defendants,— 
Held  that  the  suit  could  not  be  maintained  in  that  form.  The 
cause  of  action  was  the  sale  of  the  whole  estate,  and  the  suit 
should  have  been  framed  and  valued  accordingly,  and  brought  in  a 
Court  in  which  the  rights  of  all  the  parties  interested  in  setting 
aside  the  sale  might  have  been  declaved  in  one  suit. 

Uhhoda  Fbbsad  Rot  r.  Ebskimb  ...  •.•  ...'370 

I  Unauthorized  Alteration  of  Joint  Property  by  one  of 

severalJ] 

DWABKANATH  BhOOTBA  O.   GOOPBBHATH  BbOOTBA    ...  189    note 

HoLLOWAT  o.  Shbixh  Wahbd  Ali  ...  ...  191  note 


Injunction.]    One   of  several    co-sharers  of  joint  un- 


divided property  has  no  right  to  erect  a  building  on  land  which 
forms  a  portion  of  such  property,  so  as  to  materially  alte^  the  con- 
dition thereof^  without  the  consent  of  his  co-sharers. 

Shbopbbsad  Sikgh  o.  Lbbla  Sinqh  ...  ..*  ...     188 


'.]    One  of  several  co-sharers  of  joint  undivided 


property  has  no  right  to  take  exclusive  possession  and  alter  the 
condition  of  any  portion  of  the  joint  property  without  the  consent 
of  his  co-sharers,  and  the  Court  will  grant  an  injunction  to  re- 
strain him  from  doing  so. 

Stalkartt  v.  Gopal  Pandat     ...  ...  ...  ...     197 

COSTS,  ATTORNBTS  LIEN  FOR-- Compromise  by  ParHes^Col- 
lusumJ\  Where  the  parties  to  a  suit  came  to  a  compromise  between 
themselves  without  the  knowledge  of  the  plaintiff  *s  attorney,  when 
the  suit  was  at  such  a  stage  that  it  did  not  appear  that  the  plaintiff 
was  entitled  to  recover  anything,  and  there  ivas  no  proof  that  he 
was  to  receive  anything  from  the  defendant  on  the  compromise,  or 
that  the  compromise  was  not  a  bond  fide  one, — Held^  the  plaintiff's 
attorney  was  not  entitled  to  have  the  compromise  set  aside  on  the 
ground  that  he  might  thereby  be  deprived  of  his  costs. 

A  clear  case  or  fraud  and  collusion  must  be  made  out  to  entitle 
the  attorney  to  the  interference  of  the  Court. 

Ramnath  DuTT  V.  Matun Gin EB  Doss bb  ...  ...  •..     no 

COUNSEL'S  FEES     ...  ...  ...  ...  ...  App.  4 

See  Taxation. 
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COURT    FEES  ACT    (VII    of   1870),    as.   6  &   n^ValuaUim   of 
Suit — Jurudiction,] 

Jbbbeaj  SiMO  9.  Irdbbjbbt  Mahtooh      ...  ...  115  note 


•.]     For  the  purpose  of  determining  the  question  of 


jurisdiction,  the  valuation  of  a  suit  should  be  computed  accordinjir 
to  the  market-value  of  the  subject-matter  of  the  suit,  and  not  bj 
the  special  rules  applicable  to  valuation  laid  down  in  Act  VII 
of  1870. 

Nahhoon  SiHGH  o.  TofabbbSivob  ...  ...  •••IIS 

,  SCHED.  I,  No.  1 1  "Appomt" 


ment  by  WilL"]  Where  a  person  having  a  life-interest  in  a  fund 
with  a  general  and  absolute  power  of  appointment  thereover 
exercises  such  power  by  will,  no  ad  valorem  fee  is  payable  in 
respect  of  such  lund  under  the  Court  Fees  Act. 

In  the  Goods  of  Julia  Oram    ...  ...  ...  App.  21 

CRIMINAL   PROCEDURE  CODE  (ACT  X  OF  1872),  s.  249— 
Evidence  given  before  the  Committing  Officer,"] 

The  QoBBir  9.  Amanulla  ...  ...  ...  App.  15 


^-,   8S.    289, 


286,  294  &  ifjJ  ...  ...  ...  ..•  ...  «•■     249 

See  Rbvisior. 


8S.    296 


OC    £99  *•  ...  •••  .••  *■•  •••  App.     ^A 

See  Rbvisiok. 

■  ^  8. 297, 253  note 


See  Rbvisiov. 

v/UoXvlAl        ...  ...  ...  •••  ...  .«•  %—     39o 

See  HiHDu  Law. 

DAMAGES,  LIQUIDATED 473  note 

See  Imtbkbst,  Ratb  of. 

DECLARATORY  DECREE App.  2;  53 

See  Minor,  Suit  aqaimst.    See  Rbs  Judicata. 
DECREE.     See  Execution. 

,  PROCEEDING  TO  ENFORCE  ...  ...  506  note;  500 

See  Act  XIY  op  1859,  s.  20.     See  Exbcutton  of  D£Crbb. 

,  SATISFACTION  OF  ...  287 

See  Succession  Act,  s.  282. 

DEED  OF  GIFT        ...  ...  ...  ...    433 

See  Rbs  Judicata. 

,  PROOF  OF  EXECUTION  OF App.  18 

See  Evidbncb  Act,   bs.  60  &  67. 

DELIVERY  BY  UNAUTHORIZED  AGENT 860 

See  Goods  Sold  and  Dblivbbbd,  Action  for. 

DERIVATIVE  EXECUTOR— -SiwctfMion  Act  (X  of  1 865).]  Under 
the  Indian  Succession  Act,  the  executor  of  an  executor  is  not 
derivative  executor  of  the  original  testator,  even  though  such 
testator  died  before  1 866. 

DeSouza  v.  Thb  Sbcbbtabt  of  State  fos  India  ...  •••    423 

DEVIoci        ...  ...  ...  »..  •«•  •.•  ••>       74 

See  Abmbnian  Will. 

DISCHARGE.  APPLICATION  FOR        App.  12 

See  Act  VIII  of  1859,  s.  281. 
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ENHANCEMENT  OP  RENT  290  note;  53 

See  Co-Sharebs.     See  Rbs  Judicata.  ' 


RtfoH    Kadimi   Tenure — PoUa^    Ac" 


ceptance  of-^Regulatim  VIII  of  1793,  s.  Sl-^Regulatian  V  of 
1812,  8.  10 — Service  of  Notice  of  Enhancement — Landlord  and 
Tenant.^  Where  a  zemindar,  a  purchaser  from  a  mortgagee,  sued 
to  enhance  the  rent  of  lands  (part  of  the  purchased  zemindari) 
held  On  a  ryoti  kadimi  tenure,  which  had  existed  more  than 
twelve  years  before  the  decennial  settlement,  but  the  holder 
of  which  had  subsequentlj  accepted  a  potta  from  the  zemindar, — 
Held,  the  acceptance  of  such  potta  did  not  debar  the  tenant  from 
the  right  of  exemption  from  enhancement  to  which  he  was  entitled 
by  reason  of  the  nature  of  his  tenure.  Such  a  potta  may  be 
confirmatory  only,  and  is  not  inconsistent  with  the  presumption 
that  a  prior  title  existed. 

Semble. — A  claim  to  exempt  a  tenure  from  enhancement,  on  the 
ground  that  it  is  a  ryoti  kadimi  tenure,  does  not  fall  within 
Reaulation  VIII  of  1793,  s.  61. 

Where  substituted  service  is  resorted  to  under  Regulation  V  of 
1812,  s.  10,  the  Courts  should  take  care  to  be  first  satisfied  that 
the  person  who  ought  to  be  served  personally  is  keeping  out  of  the 
way. 

Ramchundbb  Dutt  v.  Jughbschundbb  Dutt         ...^  ...     229 

ESTATE  FOR  LIFE 74 

See  Armenian  Will. 

EVIDENCE ...  120;  317, 396 

See  Act  of  State.    See  Hindu  Law. 

EVIDENCE  ACT  (I  OF  1872),  ss.  60  &  67— Proof  of  Execution  of 
Deed,! 

Neel  Eanto  Pandit  v.  Juggobundroo  Ghosb.      ...  App.  18 

GIVEN  BEFORE  COMMITTING  OFFICER  App.  15 

See  Criminal  Pbocedubb  Codb,  s.  249. 

EXECUTION  OF  DECREE  65;  66  note;  App.  9 

See  Act  VIII  op  1859,  ss.  210,  211,  246.     See  Act  VIII 
OF  1859,  8.  246.     See  Limitation. 

,     ALIENATION     PENDING    AT- 
TACHMENT IN 411,  413  note,  414  note 

See  Attachment. 

.,  ARREST  IN        ...  ...  App.  12 


See  Act  VUI  of  1859,  s.  281. 

— —  AttachTnent  by  Mortgagee^^Act  VIII  of 


1859,  «.  271.] 

8hbikh  Fakbbb  Bdx  o.  Chuttubdabbb  Chowdbt  ...        513  note 


.]  Fending  a  suit  against  A  and  JV  upon  a  bill  of 
exchange,  A  deposited  with  the  plaintiff  as  security  for  the  amount 
due  upon  the  bill  the  title  deeds  of  property  belonging  jointly  to 
N  and  himself.  The  plaintiff  subsequently  got  a  decree  for  the 
amount  due  upon  the  bill.  Thereafter  one  S,  in  execution  of  a 
decree  against  A  and  iV,  attached  certain  property  of  theirs, 
including  the  mortgaged  property,  and  caused  it  to  be  sold ;  and 
the  surplus  sale  proceeds,  aner  satisfaction  of  S^e  decree,  were 
paid  into  Court  to  the  credit  of  his  suit.  Intermediately 'between 
this  attachment  and  sale,  the  plaintiff  also  attached  under  his 
decree  on  the  bill  of  exchange  the  mortgaged  and  other  property 
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of  A  and  N,  edcI  after  the  pIaioUff*8  attachment  N  ratified  tlie 
equitable  mortgage  made  hj  A,  The  tale  xmder  S*m  attaehment 
having  taken  place,  the  plaintiff  sued  A  and  N  and  the  purchmsera 
at  such  sale  of  the  mortgaged  property  for  foreclosure  or  sale 
thereof,  and  obtained  a  decree  declaring  that  he  had  a  good 
equitable  mortgage  of  A's  share  in  the  joint  propertj,  and  ibr  an 
account  and  sale  in  default  of  payment ;  and  the  plaintiff  sabaa- 
quentlvt  on  26th  May  1873,  got  an  order  under  his  decree  upon  the 
bill  of  exchange  for  payment  to  him  of  the  surplus  sale  proceeds 
lodged  in  Court  to  the  credit  of  Si  suit,  and  for  sale  of  certain  of 
the  properties,  other  than  the  mortgaged  property,  which  he  had 
attached.  Under  this  order  the  money  was  paid  out  to  the 
plaintiff,  and  the  properties  were  advertized  for  sale.  Macpher- 
son,  J.,  haTinff  on  an  application  by  il,  set  aside  this  order,  and 
directed  that  the  plaintiff  should  refund  into  Court  the  money  paid 
out  to  him,  and  that  the  sale  should  be  stayed,  the  Court  on 
appeal  refused  to  set  aside  the  order  of  the  26th  May,  but  made 
tne  plaintiff  undertake  to  pay  into  Court  the  mortgage-money  with 
interest  if  the  same  should  be  receiTed  by  him  from  the  defendants 
in  the  mortgage  suit. 

Thb  Bahk  of  Bbhoii.  o.  Nuhi>olaix  Doss  ...  ...  -^09 

EXECUTION  OF  DECREE— JotiU  and  Several  Liability —Ijimi- 
tation — Proceeding  to  enforce  Decree — Act  XIV  of  1859, 
«.  20.]  On  29th  NoTcmber  1861,  A  obtained  a  decree  agunat  ^, 
C,  D,  and  others  in  the  following  terms : — that  *'  the  suit  be 
decreed  with  mesne  profits  as  far  as  they  can  be  ascertained  to  be 
charged  upon  all  the  defendants  jointly  and  severally ;  the  costs 
of  the  plaintiff  to  be  paid  by  the  defendants,  and  each  of  the 
defendants  to  pay  Ids  or  her  own  costs.**  On  6th  October  1866, 
C  instituted  a  suit  against  A  to  have  Uie  sale  of  certain  mauzM, 
which  had  taken  place  in  execntion  of  A*e  decree,  aet  aside.  This 
suit  was  decided  by  the  High  Court  in  favor  of  C,  and  the  decision 
was  confirmed  by  the  Privy  Council  on  14th  June  1872.  In  the. 
meanwhile  A  proceeded  to  execute  his  decree  as  against  B  and 
D ;  D  objected ;  the  lower  Court  allowed  her  objections,  and  the 
High  Court  on  appeal,  on  12th  December  1866,  affirmed  that  deci- 
sion. The  lower  Court  allowed  A  to  proceed  to  execute  his  decree 
as  against  B,  and  on  2nd  June  1866,  certain  property  belonging 
to  S  was  sold  in  execution  of  il*«  decree  and  purchased  by  A. 
On  8th  August  1866,  the  Court  duly  confirmed  the  sale,  and 
ordered  the  suit  to  be  struck  off  the  file.  On  5th  July  1869,  il, 
stating  that  there  was  still  a  sum  of  money  due  to  him  imder  the 
decree  of  29th  November  1861,  made  an  application  praying  that 
the  suit  might  be  restored  to  the  file,  and  that  the  rights  of  2/  in 
certain  property  might  be  put  up  for  sale.  Upon  a  remand  the 
lower  Court  refused  to  grant  A^s  application  on  the  ground  ihat 
it  was  barred  by  limitation. 

Held^  that  A's  application  was  not  barred,  inasmuch  as  the  con- 
firmation of  the  sale  by  the  Court  on  8th  August  1866  was  a  pro- 
ceeding within  the  meaning  of  s.  20,  Act  XIY  of  1859,  and 
sufficient  to  keep  A*»  decree  m  force. 

Held  also  that  A^m  decree  being  a  joint  one,  he  was  entitled  to 
execute  it  against  any  of  the  defendants  he  might  select. 

Chowdbt  Shbikh  WABsn  Ali  v.  Mullick  En atbt  Hossbin 

Att  500 


Process  against  one  of  joint  Judgment-' 


debtorsJ] 

Sbeenath  Ghose  0.  Sahib  Bam  Rot  ...         S(A  note 
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EXECUTION  OF  DECREE,  SUIT  FOR  PROPERTY  TAKEN 
m—Righi  of  Action-- Act  XXIII  of  1861,  $.  11.]  Where  a 
party  who  has  obtained  a  decree  for  land  takes  possession  by  his 
own  act,  and  not  by  the  act  of  the  officer  of  Court,  of  more  land 
than  the  decree  gives  him,  Held,  that  a  suit  will  lie  to  recoTer 
back  possession  of  any  land  taken  in  excess  of  the  decree. 

MuDHUN  MoHUN  SiNGH  o.  Kantbe  Doss  Chuckerbuttt      ...    201 


■]• 


JoGBMDBo  Nabain  Coomar  o.  Ramee  Surnomotbe  ...        203   note 

Banbb  Sdbot  Soohdrt  Dabse  o.   Onwar  Persad  Narain 
Hot         ...  •••  ...  ...  ...  ...  207  note 


..  SUIT  FOR  TRESPASS  COMMIT- 


TED m—Hightfyf  Action— Act  XXIII  of  1861,  «.  11.] 

Rot  Rash  Behary  Lal  v.  Bibee  Wajam  ...  ...  208  note 

BXECUTOR...  ...  ...  ...  423 ;  287 

See  Dbritative  Executor.    See  Succession  Act,  s.  282. 

yEES  OF  COUNSEL  ...  ...  ...  ...  App.  4 

See  Taxation. 

^X^ii'  '  •■•  ••.  •••  ••■  •••  •••  PP*  ** 

See  Conviction 

FORFEITURE  ...  ...  ...         167;  439 

See  Acs  of  State.    See  Liasb,  Suit  for  Cancellation  of. 

FRAUD         ...  ...  ...  ...  ...  433;  492  note 

See  Bbs  Judicata.    See  Under- Tbnurb,  Salb  of. 

GIFT,  DEED  OF        ...  ..  ...  ...  ...  ...    433 

See  Rbs  Judicata 

GOODS  SOLD  AND  DELIVERED,  ACTION  FOR—Pnncipal  and 
Agent-^ Adoption  of  Agents  Act — Delivery  hy^  and  payment  to^ 
unauthorized  Agent,"]  The  defendant,  through  a  broker,  pur- 
chased from  the  plaintiffs  certain  goods,  to  be  paid  for  by  cash  on 
delivery,  and  before  removal.  Both  the  defendant  and  his  broker 
knew  toat  the  plaintiffs  had  a  separate  cash  office  where  payments 
for  goods  of  the  description  purchased  were  usually  made,  and 
the  broker  knew  that  the  delivery  clerk,  whose  duty  it  was  to 
deliver  the  goods,  had  no  authority  to  do  so  without  a  special 
order  from  the  plaintiff.  A  portion  of  the  goods  was  paid  for  at 
the  cash  office,  and  delivery  thereof  obtained  from  the  delivery 
clerk  in  the  usual  way.  For  the  remainder  of  the  goods,  the 
broker,  on  behalf  but  without  the  knowledge,  of  the  defendant, 
paid  the  delivery  clerk  and  obtained  delivery  from  him  of  the 
goods  without  any  order  for  delivery  having  been  given  by  the 

Slaintiffs.  The  plaintiffs,  a  year  subsequently,  discovered  that  the 
elivery  clerk  had  embezzled  the  money  so  paid  to  him.  Held^ 
that  they  were  entitled  to  recover  the  balance  of  the  price  of  the 
goods  from  the  defendant  in  an  action  for  goods  sold  and  delivered. 

Mackenzie,  Lyall  o.  Shib  Chundbr  Sbal  ...  ...    360 

GUARDIAN...  ...  ...  ...  ...  ...  App.  2 

See  Minor,  Suit  against 

HIGH  COURT,  POWERS  OF  249,  App.  22 

Bee  Revision. 
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HINDU  LAW— Jom/  Family — Separate  Acquisition  ^Premmption — 
Onus  ProbatidiJ]  The  presumption  of  Hindu  law  that  any  pro- 
perty acquired  during  the  time  a  Hindu  family  remains  joint 
Delongfl  to  all  the  members  of  the  joint  family,  does  not  take 
away  the  onus  which  lies  on  the  plaintiff  in  a  suit  to  recover  a 
share  of  the  property  of  proving  his  case ;  it  merely  aids  him  m 
proTinjn;  it.  Such  presumption  is  liable  to  be  rebutted  by  means 
other  than  inquiring  as  to  the  source  from  which  the  purchase- 
money  of  the  property  was  derived.  That  criterion,  though  the 
most  satisfactory,  is  not  indispensable. 

Evidence  that  the  property  claimed  to  be  joint  was  purchased  in 
the  name  of  one  member  only,  that  after  the  purchase  the  mem- 
bers separated,  and  each  member  carried  on  business  separately, 
and  that  the  property  was  thence  forward  in  the  exclusive  posses- 
sion, and  used  for  the  business,  of  the  member  in  whose  name  it 
had  been  purchased,  is  evidence  sufficient  to  rebut  the  presump- 
tion that  the  property  was  joint. 

BHOLAnaTH  Mahta  V,  Ajoodhia  Pbxsad  Sookui.  ...    SS6 


. Afisrepresentation^Act  VIII  of  1859,  s,  260.] 

In  a  suit  by  a  member  of  a  joini  Hindu  family  to  recover  posses- 
sion of  certain  property  alleged  to  belong  to  the  joint  estate,  but 
which  had  been  purchased  by  the  defendant  at  a  sale  in  execution 
of  a  decree  passed  against  .the  estate  of  i{,  one  member  of  the 
family,  for  his  separate  debt,  the  defendants  sought  to  rebut  the 
presumption  that  the  property  in  dispute  was  part  of  the  joint 
estate  by  showing  that,  tnough  the  members  of  the  family  were 
joint  in  food,  and  at  psrticular  seasons  of  the  year  lived  together 
in  the  family  dwelling-house,  they  also  had  separate  dealings  and 
funds  of  their  own  ;  and  that  while  the  family  had  some  ancestral 
estate,  several  members  of  the  family  had  acquired  separat-e  pro- 
perty from  their  own  funds,  and  dealt  with  it  as  their  own  without 
reference  to  the  other  members  of  the  family.  They  also  relied  on 
the  following  facts  as  showing  that  the  property  in  dispute  was  the 
separate  property  of  A,  viz,y  that  during  Ws  lifetime  the  other 
members  of  the  family  allowed  him  to  appear  to  the  world  as  the 
sole  owner  thereof,  and  on  one  occasion  wnen  R,  B  the  hurta^  and  a 
third  member  of  the  family,  entered  into  a  security-bond  with  the 
Collector,  whereby  22  pledged  this  property,  and  the  two  others 
pledged  other  properties,  each  of  them  described  the  property 
pledged  by  him  as  being  in  his  possession  **  without  the  right  of 
any  co-sharers." 

On  the  other  hand  the  plaintiff,  in  addition  to  oral  evidence  to 
show  that  the  property  in  dispute  had  been  purchased  out  of  the 
joint  family  funds,  although  the  purchase  was  made  in  the  name  of 
jR  alone,  filed  the  fiimily  account-books  and  the  private  account- 
books  of  R  for  the  same  purpose,  as  well  as  certain  letters  which 
passed  between  B  and  R  relative  to  the  purchase  of  the  property. 

Heltlf  \st^  that  the  evidence  as  to  the  separate  trading,  funds, 
and  property  of  the  several  members  of  joint  fiimily,  and  their 
independent  dealing  with  such  propertjr,  disclosed  such  a  state  of 
things  as  might  be  fairly  held  to  weaken,  if  not  altogether  to  rebut, 
the  ordinary  presumption  of  Hindu  law  as  to  property  in  the  name 
of  one  member  of  a  joint  family,  and  to  throw  upon  the  plaintiff 
the  onus  of  establishing  the  joint  nature  of  the  property  claimed 
by  clear  and  cogent  evidence  ; 

^dly,  that  the  provisions  of  s.  260,  Act  VIII  of  1859,  apply  to 
ordinary  henami  purchases  at  execution-sales,  but  do  not  affect 


GENERAL  INDEX.  xv 

Page 

purchases  of  property  by  one  member  of  a  joint  Hindu  fumily  in 
bis  own  name,  but  with  the  joint  funds ; 

Srdly,  that  the  mere  fact  that  i2,  while  trading  on  his  separate 
^  account,  was  permitted  by  the  other  members  of  the  joint  family 
to  appear  to  the  world  as  the  sole  owner  of  family  estates,  did  not 
disentitle  those  members  to  recover  from  the  defeYidant,  the  pnr- 
chaser  at  a  sale  in  execution  of  a  decree  against  R,  their  own  snare 
of  such  estates ; 

4thl$f^  that  the  misrepresentation  as  to  his  separate  ownership 
made  by  /?,  in  the  security-bond  given  to  the  Collector,  could  not 
be  regarded  in  the  present  suit  as  more  than  an  admission  inconsis- 
tent with  the  title  now  asserted  by  the  plaintiff,  the  defendant  not 
having  purchased  on  the  faith  of  such  misrepresentation  ; 

6thltf,  that  the  letters  between  B  and  jR,  relative  to  the  purchase 
by  the  latter  of  the  estate  in  dispute,  were  admissible  as  against  the 
defendant. 

BoDH  Sing  Doodhoobia  v,  Guhesh  Churdir  Sen  ...  ...    317 

HINDU  LAW— t/oin/  Family — Separate  AcqyisiHon — PremmpUon-^ 
Owis  Probandi — Nueletts — Limitation — Act  XIV  of  1859,  s,  1, 
cL  13.]  A  claim  by  a  member  of  a  joint  Hindu  family  to  a  share  in  a 
family  dwelling,  on  the  allegation  that  the  house  was  originally  joint, 
falls  within  the  provisions  of  s.  1.  cl.  13  of  Act  XIY  of  1859. 

Semite, — When  property  has  been  purchased  by  an  individual 
member  of  a  joint  Hindu  family,  the  burden  of  proof  is  on  those 
who  claim  it  to  be  joint  property  to  show  that  there  was  a  nucleus 
of  joint  property  out  of  which  it  could  have  been  purchased. 

Dbnonath  Shaw  v,  Husrtnabain  Shaw  ••.  •.«  „,    349 


••] 


Kristo  Chundbr  Eubmokab  v.  Rughoonath  Kubhokar.  352  note 


-— -  — Impartible    Zemindari  —  Succession —  Custom — Evi- 

dence.2  By  the  general  Hindu  law,  where  a  subject  of  inheritance 
is  from  its  nature  indivisible,  and  can  therefore  descend  to  one 
only  of  several  sons,  the  succession  as  between  sons  by  different 
wives  (other  than  the  first  wife)  of  equal  caste,  is  to  be  determined 
by  the  priority  of  birth  of  the  sons,  and  not  by  the  priority  of 
marriage  of  their  respective  mothers ;  and  therefore  with  respect 
to  the  succession  to  an  impartible  zemindari  in  the  district  of  Tin- 
nevelly  in  the  Presidency  of  Madras,  the  son  of  the  third  wife  is, 
in  the  absence  of  pi*oof  of  any  special  custom  or  family  usage  to 
the  contrary,  to  be  preferred  as  heir  to  a  subsequently  born  son 
of  the  second  wife. 

.  A  special  usage  modifying  the  ordinary  law  of  succession  must 
be  ancient  and  invariable,  and  must  be  established  to  be  so  by 
clear  and  unambiguous  evidence. 

RaMALAKHSHMI    AmMAL  V»  SlVANANANTHA    PeBUMAL    SeTHIT* 

BAxER  ...  •••  •••  «■.  ...  a.«      Ovt) 

Mitakshara  —  Ancestral    Property —  Alienation  by 


Father.']  T  S,  n  Hindu,  who  with  his  son  «/JV  formed  a  joint 
Hindu  family  subject  to  the  Mitakshara  law^  executed  in  favor  of 
D  a  bond,  whereby  he  professed  to  pledge  a  share  of  certain  fanuly 

Property  as  security  for  the  repayment  of  money  advanced  to  him 
y  D,  Default  being  made  m  payment  of  the  loan  when  due,  D 
brought  a  suit  on  the  bond  against  T  S,  and  obtained  a  decree  for 
the  amount  secured  thereby,  in  execution  of  which  decree  he 
attached  and  caused  to  be  sold  the  right,  title,  and  interest  of  T  S 
in  certain  other  family  property,  not  covered  by  the  bond,  and 
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himself  became  the  purchaser  thereof  and  took  exclusive  posses* 
sion  of  the  property.  In  a  suit  brought  by  J  N  against  T  S  suid 
D  to  recover  possession  of  the  property  purchased  by  />,  on  the 
ground  that  no  legal  necessity  existed  for  the  loan, — Held  that 
T  S  had  no  individual  right  to  any  portion  of  tlie  property  which 
he  could  pass  to  a  third  person,  and  therefore  J  iV  was  entitled  to 
have  the  alienation  set  aside,  and  to  recover  possession  of  the  pro- 
perty. There  being  nothing  amounting  to  any  voluntary  repre* 
sentation  by  T  5  of  his  having  any  right  or  iuterest  in  the  property, 
or  any  representation  of  fact  made  by  T  S  in  order  to  induce  i>  to 
advance  the  money,  and  nothing  to  show  that  there  was  no  other 
property  out  of  which  the  decree  could  be  satisfied,  no  equity 
arose  between  T  S  and  D  such  as  eutitled  the  latter  to  call  on  TS 
to  divide  the  property  with  his  son,  so  as  to  make  the  share  of  T  S 
available  by  />  to  the  extent  of  the  loan. 

JUGDEBP  NaBAIN  8IMGH  V,  DeBMDIAL  ...  ...  ...       100 

HINDU  LAW — Mitakshara  —  Ancestral  Property  —  Alienation  hg 
Father — Partition  in  Father's  Lifetime — Mother's  Shared]  A,  the 
hurta  of  a  Hindu  family,  governed  by  the  Mitakshara  law,  living 
with  his  two  sons  B  and  C  in  joint  enjoyment  of  the  fkmily  pro* 
perty,  took  a  loan  from  certain  persons,  and  executed  to  them  a 
mortgage  by  bond  on  the  joint  family  property.  The  bond-holders 
obtain^  a  decree  on  their  bond,  in  execution  of  which  they  caused 
the  property  to  be  sold,  and  themselves  became  the  purchasers.  C 
was  a  minor  at  the  time  of  the  alienation.  In  a  suit  by  jB,  on 
behalf  of  himself  and  C,  to  set  a.side  the  alienation,  on  the  ground 
that  it  had  been  made  without  their  consent  and  without  legal 
necessity,  the  Court  found  that  B  had  taken  such  a  part  in  the 
transactions  leading  to  the  alienation  as  made  him  a  consenting 
psrty  to  it;  that  there  was  no  legal  necessity  for  the  alienation  ; 
and  that  C  being  a  minor,  the  alienation  was  not  the  joint  act  of 
all  the  members  of  the  family : 

Heldj  that,  under  these  circumstances,  the  alienation  failed  to 
convey  to  the  purchasers  either  the  entirety  of  the  property  or 
any  share  or  interest  in  it,  and  C  was  entitled  to  have  it  set  aside. 
In  ordering  the  alienation  to  be  set  aside,  the  Court,  in  the  interest 
of  the  minor  son,  and  favoring  the  equity  the  purchasers  clearly  had 
against  A  and  B^  directed  that,  on  recovery  of  the  property,  it 
should  be  held  and  enjoyed  in  defined  shares,  and  that  the  shares 
of  A  and  B  should  be  jointly  and  severally  subject  to  the  lien 
thereon  of  the  purchasers  for  the  repayment  of  the  loan  to  A. 

So  long  as  a  Hindu  family  under  the  Mitakshara  law  is  living  in 
the  joint  enjoyment  of  the  family  property,  without  having  come 
to  an  actual  partition  among  themselves  of  that  property,  or  an 
ascertainment  and  partition  of  their  rights  in  it,  no  member  of 
the  family  has  any  separate  proprietary  right  therein  which  he  can 
aliene  or  encumber.  The  property  can  onlv  be  aliened  by  the 
joint  act  of  all  the  members  express  or  implied ;  or,  in  case  of 
justifiable  family  necessity,  by  the  kuria  alone. 

Upon  a  partition  of  ancestral  propei'ty  between  a  father  and  his 
sons  during  the  lifetime  of  the  father,  the  mother  is,  under  the 
Mitakshara  law,  entitled  to  a  share. 

Mahabexs  Febsab  V.  Bamtad  S1R6R       ...  ...  ...      90 

— ~— — '  Partition    in 

Father'' s  Lifetime — Mother's  Shared]  By  the  Mitakshara  law  a  son 
may  sue  during  the  lifetime  of  his  father  for  a  partition  of  the 
ancestral  property.    On  such  a  partition  being  made,  the  mother 
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is  entitled  to  bave  a  share  allotted  to  her,  by  way  of  maintenance 
or  otherwise,  equal  to  a  son*s  share. 

Laljeet  Singh  0.  Rajcoomab  Singh        ...  ...  «•,    373 

HINDU  LAW — Mithila   Law  —  Alienation  ^  Separate  Acquisition,'] 
I        According  to  Mithila  law,  the  owner  of  self-acquired  property  has 
full  power  of  disposition  over  it. 

RajW  Bishen  Perkash  Narain  Singh  o.  Bawa  Missbb        ...    430 


Partition  bv  Sone — Widoio'e  Share  J]    On  partition 

of  the  family  property  Dy  the  sons  after  their  father*s  death,  the 
mother  is  entitled  to  share  equal  to  that  of  a  son. 

If  she  has  before  the  partition  receiyed  property  from  the  father 
either  by  gift  or  will,  amounting  to  more  than  a  son*s  share,  she  is 
entitled  to  nothing  more  on  partition  :  if  she  has  received  less,  she 
is  entitled  on  partition  to  as  much  as  will  make  what  she  has 
received  equal  to  a  son*s  share. 

JupooNATfi  Dbt  Sircar  v.  Bbojonath  Dbt  Sibgab  ...    385 


Widow — Maintenance^'  Residence —  Unchastily.l      A 


Hindu  widow  is  not  bound  to  reside  in  her  deceased  husband's 
family  house ;  and  she  does  not  forfeit  her  right  to  maintenance 
out  of  her  husband's  estate  by  going  to  reside  elsewhere,  unless  she 
leaves  her  husband's  house  for  the  purpose  of  imchastity,  or  for 
any  other  improper  purpose. 
Arrears  of  maintenance  may  be  awarded. 
Kaja  Fibthbe  Singh  v.  Rani  Raj  Gooeb  ...  ...    238 

* 

IMPARTIBLE  2EMINDARI  ...  896 

See  HiNDit  Law. 

INDIAN  COUNCILS  ACT,  1861  167 

See  Act  of  State. 

INJUNCTION  188,  197 

See  Joint  Pbopbbtt.  . 

INSOLVENT  ACT  (11  &  12  VICT.,  C.  21),  ss.  7  &  49      ...  App.  1 

See  Attachbibnt  befobe  Judgment. 

INSOLVENT  COURT  App.  4 

See  Taxation. 

INTEREST,  RATE  OF  —  Penalty —Contract  —  Act  XXVIII  of 
1852,  «.  2— Contract  Act  (IX  of  lS72)'~Meg.  Ill  o/1793,  s,  21.] 
The  plaintiff  advanced  money  to  the  defendants  on  an  ikrar,  by 
which  it  was  agreed  that  he  was  to  allow  them  to  draw  on  him  to 
the  extent  of  Rs.  20,000  within  three  years,  the  plaintiff  to  repay 
himself  by  having  an  ijara  of  the  defendants*  share  in  certain  pro- 
perty which  his  loan  was  to  aid  them  in  recovering.  A  4-anna 
share  of  the  profits,  after  deducting  Government  revenue  and 
expenses,  was  to  go  in  payment  of  interest  on  the  money  lent ; 
half  of  the  remaining  three-fourths  to  go  towards  payment  of  the 
principal,  and  the  other  hulf  to  the  defendants.  If,  at  the  end  of 
the  term,  any  balance  remained  due  to  the  plaintiff,  the  defendants 
were  to  pay  it  with  interest  at  18  per  cent.  If  the  defendants 
failed  to  give  the  ijara,  they  agreed  to  pay  the  amount  borrowed 
with  interest  at  6^  per  cent,  per  mensem.  The  plaintiff  advanced 
the  money  and  obtained  a  receipt  therefor  from  the  defendants. 
The  defendants  failed  in  givjng  the  plaintiff  the  ijara.  In  a  suit 
brought  to  recover  the  sum  lent  by  the  plaintiff  with  interest,  the 
first  Court  gave  a  decree  for  the  plaintiff  for  the  sum  claimed  with 
interest  at  the  higher  rate  stipulated  for  in  the  t'Arar,  viz.,  75  per 
cent.    On  appeal. by  the  deiendauts  to  the  High  Court,  the  con- 
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ten  Hon  wm  raiied  that  the  high  rate  of  interest  amounted  to « 
penalty  which  the  Court  woold  not  enforce,  and  that  the  contract 
was  unreasonable  and  oppressive  in  character.  I'he  Jndg^ea  dif* 
fered  in  opinion,  BiacH,  J.,  holding  that  the  contract  was  inequitable 
and  oppressiTe,  and  that,  notwithstanding  the  repeal  of  the  usury 
Isws  bj  Act  XXVUI  of  \865y  the  Court  was  not  bound  to  decree 
interest  at  the  rate  stipulated  for  by  the  parties ;  and  Markbt,  J. 
(whose  opinion  preTailed),  being  of  opinion  that,  since  the  passing 
of  Act  XXVIil  of  185S,  there  was  no  legal  restriction  on  the 
rate  of  interest;  that  the  stipulation  for  interest  at  75  per  cent, 
was  not  a  penalty,  but  an  altematiye  stipulation  for  interest  at  a 
higher  rate  on  the  happening  of  events  under  which  the  lender 
incurred  a  greater  risk,  and.  that  the  contract  should  be  enforced. 

Held  (on  appeal  under  cl.  15  of  the  Letters  Patent)  that  the 
stipulation  in  the  ikrar  for  interest  at  75  per  cent  was  not  in  the 
nature  of  a  penalty,  nor  was  it  an  alternative  stipulation ;  it  waa 
an  estimate  by  the  parties  of  the  damages  to  which  the  plaintiff 
would  be  entitled  in  the  event  of  a  breach  of  the  contract  by  the 
defendants  in  not  giving  the  yora. 

Held  also  that,  in  the  absence  of  evidence  of  any  fiduciary 
relation  between  die  parties,  of  any  imposition  or  misrepresentation 
on  the  part  of  the  plaintifi',  or  any  want  of  capacity  on  the  part 
of  the  defendants,  and  there  being  nothing  in  the  circumstances 
which  led  to  the  execution  of  tiie  ikrar  to  show  that  there  was  any 
constructive  fraud  on  the  part  of  the  plaintiff,  or  any  undue 
advantsge  taken  by  him,  the  contract  was  not  one  which  the 
Court  would  set  aside  as  being  unreasonable,  inequitable,  or 
oppressive  in  charscter. 

Semhle, — The  Contract  Act  (IX  of  1872)  n  not  retrospective. 
Omda  Ehanum  v.  Bbojbnbro  C!oomab  Rot  Ghowdhbt     ...    451 

INTEREST,  RATE  OP— Psna//^— Coaftrort.] 

BaojoKisHORB  Rot  v.  Madhub  Pebsad  Missan  ...  456  note 


•] 


In  thb  mattbb  of  thb  Fvmtior  of  Nobo  Coomab  Bosb     457  note 


Liquidated  Damaget,'] 


Raja  Hubbulldbh  Nabaim  Singh  v.  Gbbda  Mahabaj      473  note 

IRREGULARITY  IN  SALE  489  note 

See  Undbb-Tbnubs,  Salb  of. 

JOINT  AND  SEVERAL  LIABILITY  500 

See  ExEcuTioM  of  Dbcbbb. 

FAMILY       817,  336,  349,  352  note 

See  Hindu  Law. 


JUDGMENT-DEBTORS,   PROCESS    AGAINST     ONE 

OF  ...  ...  ...  ...  ...  ...  504  note 

See  ExBCUTioN  of  Dbcbbb. 

PROPERTY,  SUIT  FOR  SHARE  OF  219 

See  Limitation. 


.,  UNAUTHORIZED  ALTERATION  OF  BY 


ONE  OF  SEVERAL  CO-SHARERS        188,  197,  189  note,  191  note 
See  Co-Shabbbs. 

JUDGMENT  ACCORDING  TO  AWARD        48,  App.  10 

See  Abbitbation. 

CONTINGENT  ON  OPINION  OF  HIGH  COURT       ^ 

See  RBFBBBNCIi  BT  SsiALL  CaVSB  CoUBT. 
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gUDGMENT-DEBTORS,    JOINT    PROCESS  AGAINST   ONE 
Of  •••  ••■  •••  •••  '         «t*  •••  vU4  note 

84e  EXKGTTTION  OF  DbGBBI. 

,  DELAY  IN  FURNISHING  COPY  OP...  App.  8 

See  Spbcial  Appbai.,  Abm ission  of,  aftbb  Fbescbibed 
Febiod. 

^ULSbURo    •«•  .*•  •••  •«•  •••  •••  •••     210 

See  Rbvbnue  Salbl 

JURISDICTION        120,  167;  870;  118,  115  note;  391 

See  Axft  op  State.    See  Oo-Shabbbs.    iSee  Coubt  Fees 
Act,  ss.  6  &  12.    See  Res  Judicata. 

L<ANDL0RD  &  TENANT      ...  289,  290  note,  291  note,  292  note, 

298  note;  229 ;  274,  282  note,  283  note 
See  Co-Shabeb8.    See  Enhamcemeht    or    Rbbt.    See 
Limitation. 

• 

■ Holding  over  after  Expiry  of  Lease — 

Monthly  or  Yearly  Tenancy — Notice  to  ^st]  A  and  B  let  a 
house  and  premises  in  Calcutta  to  t),  under  a  Bengali  lease,  for  a 
period  of  three  years,  from  1st  Asar  1273  (14ih  June  1866).  Upon 
expiration  of  the  term,  C  continued  in  possession  of  the  house, 
and  A  and  B^  after  repeatedly  calling  upon  him  to  deliver  up 

Eosseasion,  served  on  him  on  18th  March  1873,  in  a  letter  written 
y  their  attorney,  a  notice  to  quit  **  on  or  before  the  Ist  day  of 
Jaishta  1280  B.S.,  corresponding  with  the  13th  day  of  May  next.*' 
Held^  that  C,  after  the  end  of  his  lease,  held  merely  from  month  to 
month,  and  Uiat  the  tenancy  was  terminable  by  a  month's  notice. 
Held,  further,  that  the  lett^  of  the  18th  March  1873  was  a 
sufficient  notice. 

There  is  nothing  which  makes  it  a  necessary  inference  that  a 
tenancy  in  Calcutta  is  a  tenancy  by  the  year,  in  the  absence  of  any 
special  agreement  to  the  contrary.  So  far  as  there  is  any  custom 
in  Calcutta,  or  any  inference  of  fact  to  be  drawn  from  mere  occu- 
pation accompanied  by  payment  of  a  monthly  rent,  it  is  that  the 
tenancy  is  a  monthly  one. 

NocooBDAss  MuLLicK  V,  Jbwbaj  Baboo  ••«  ...    268 

LEASE,  EXPIRY  OF,  HOLDING  AFTER 263 

See  Landlobd  Aim  Tbrant. 


SUIT  FOR  CANCELLATION  OF—Forfeiittre'^Aet  X  of 


1859,  «.  23,  cL  5,  fp  s,  78.1  Where,  in  a  perpetual  lease,  there  was  a 
condition  that,  on  default  being  made  in  payment  of  a  certain  number 
of  instalments  of  rent,  the  lease  should  be  void, — Held^  that  in  a  suit 
under  cl.  5,  s.  23  of  Act  of  X  of  1859,  for  cancellation  of  the 
lease  on  account  of  a  breach  of  the  condition,  the  lessee  was  entitled 
to  the  benefit  of  s.  78,  even  though  the  defence  set  up  was  Mae 
in  fact. 

DuLi  Chaud  v.  Mbheb  Chand  Sahu    •••       '    ..•  ...     439 

LIEN  FOR  COSTS 110 

See  Costs. 

LIGHT  AND  AIR 406 

See  Pbbscbiption. 

LIMITATION  ' 500;  349 

See  Execution  of  Dbgbee.    See  Hindu  Law. 


Act  XIV  of  1859,  *.   1,   cl    IS—Joint    Property, 

Suit  for  Share  of^-Onus  ProbandiJ]  A  suit  to  enforce  a  right  to 
a  share  of  joint  family  property  must  be  brought  within  twelve 
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years  JGrom  the  date  of  the  last  payment  to  the  plaintiff^  or  the 
person  through  whom  he  claims,  on  account  of  the  share ;  and  the 
onus  is  on  the  plaintiff  to  show  possession  of  the  share,  or  receipt 
of  a  payment  on  account  of  it,  within  twelve  ^ears.  It  is  not 
sufficient  for  the  plaintiff  to  show  that  the  property  was  joint 
family  property. 

GossaiN  i>Ass  KooHBOo  V.  SiRoo  KooMAEBB  Dbbia  •*.     219 

LIMITATION— ilc/  IX  of  1871,  # .  1,  {r  Sched.  II,  No.  l67^Appli' 
cation  for  Execution  of  Decree,"] 

NniiDo  Coomab  Mookbbjbb    o.    Issub   Chuhdbb   Bhutta- 

CHABJEB.       ...  •••  ...  ...  •••  A-pp.  9 

Landlord  and  Tenant^Adver»e  PosseenonJ] 
Tbkabtri   Qowra,   Kumaju   V,    Thb   Bbbqal   Goai.  Com- 
pabt  ...  ...  •«.  ...  ...  282  note 

BtmoHMOHBB  Dabbb  o.  Komolakabth  Mookbbjbb  28S  note 

■  Trespeu9' 

erJ]  The  plea  of  limitation  can  be  raised  and  determined  in 
a  suit  brought  by  a  landlord  against  a  person  who  is  really  a  tres- 
passer, but  who  has  set  up  a  Mse  case  of  tenancy. 

DiHOMORBT  DaBBA  V,  DOOBQAPBBSAD  MoZOOMDAE  ...  ...      S74 

LIQUIDATED  DAMAGES 478  note 

See  Intbebst,  Ratb  of. 

MAINTENANCB  OP  WIDOW  ^  ...    288 

See  HiBDU  Law. 

MAJOBITY,  AGE  OP  858 

See  MiNOB. 

MANAGEB,  OBDER  POB ...    366 

See  Appeal. 

"MATEBIAL  ERROR"         249,  253  note 

See  RBVisioir. 

MESNE  PBOPITS     ^ 82 

See  OccupAKCT  Bight.  « 

ULNOB^Succeeeion  Act  (X  of  1865),  es,  2  ^  ^--Age  of  Mmority^ 
Act  XL  of  1858.]  The  definitions  of  "  minor"  and  «  minority" 
in  the  Indian  Succession  Act  do  not  apply  to  cases  in  which  a 
person  outers  into  a  contract  on  his  own  behalf  and  not  in  any 
representative  character  under  that  Act. 

Sultan  Oh  and  t7.  Smtth  ...  ...  ...  ...    358 


.,  SUIT  AGAINST— ParftM  to  Suit-^Ouardian-^-Ceriifical 


Act  XL  of  1858,  *.  Z^Adoption^Declaralory  Decree,'] 

Mongol  A  Dossee  t;.  Saeoda  Dossbb         ...  •..  App.  2 

MISREPRESENTATION       317 

See  Hindu  Law. 

MITAKSHARA ...     ao,  100, 373 

See  Hindu  Law. 

MITHILA  LAW        ...  ...  ...  ...    430 

See  Hindu  Law. 

MONTHLY  OR  YEARLY  TENANCY  263 

See  Landloed  and  Tenant. 

MORTGAGEE,  ATTACHMENT  BY 609,  513  note 

See  EzBOUTxoN  or  Dmcame. 
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MORTGAGOR,  PURCHASE  BY  m.  App.  7 

See  MoBTOAGOB. 


Mor^agee — Sale  of  Mortgaged  Properties    m  Exe^ 


dUion  of  Decrei — Purchase  by  Mortgagee  ^Parties  to  Join  in 
the  Conveyances-Practice.']  Where  a  mortgagee  becomes  the 
purchaser  of  property  sold  under  a  decree  for  sale  obtained  by  him 
on  his  mortgage,  it  is  not  necessary  that  the  mortgagor  should  join 
in  the  conveyance  of  the  property  to  the  mortgagee. 

Jalberam  V,  Ghundbb  Coomabbb  Dosseb  •..  App.  7 

MOTHER,    SHARE    OF,    ON    PARTITION   IN   HUSBAND'S 

LIFETIME  ...  ...  ...  ...  ...  90,     373 

See  Hindu  Law. 

NEW  TRIAL,  APPLICATION  TO  SMALL  CAUSE  COURT  FOR      84 
See  Rbfbbbbcb  bt  Small  Causb  Coubt. 

NON-REGISTRATION  484 

See  Ubdbb-Teitcjbb,  Sale  of. 

NOTICE  OF  ENHANCEMENT,  SUBSTITUTED  SERVICE  OF    229 
See  Enhancbmbnt  of  Rent. 


•"■^■^•^^^^  A  v/     y^UXX  ••«  ...  ••«  «•«  a*.  a»a         ^03 

See  Landlobd  abb  Tbnabt. 

NUCLEUS    ...  •••  ...  ..«  ...  ...   349, 352  note 

See  HnfDu  Law. 

OCCUPANCY  RIGHT—ZtfifMiidar  and  Ryot— Transfer  by  Ryot^ 
Mesne  Profits."]  A  right  of  occupancy,  which  is  not  transferable, 
is  merely  a  right  on  the  part  of  the  person  entitled  to  it,  to  occupy 
and  till  the  soil  either  by  himself  or  by  persons  dependent  on,  or 
subordinate  to,  him,  e.g.^  his  servants,  lessees,  or  licensees.  There- 
fore, where  a  non-transferable  right  of  occupancy  was  transferred, 
and  the  transferee  was  in  actual  possession  of  the  soil,  tilling  and 
using  it  for  his  own  benefit,— £?6^  that  the  zemindar  had  a  right 
of  suit  against  the  transferee  to  recover  possession  of  the  land. 

He  was  also  entitled  to  recover  as  damages  so  much  of  the 
zemindar's  rents  and  profits  as  the  defendant  had,  while  in  posses- 
sion, been  the  means  of  preventing  the  zemindar  from  receiving. 

Bibbb  Sohodwa  v.  Smith  •■.•  ...  ...  ...      82 

OFFER  WITHOUT  PREJUDICE      App.  19 

See  Pleading. 

OFFICIAL  ASSIGNEE,  PRIORITY  OF  •  App.  1 

See  Attachment  bbfobe  Judgment. 

ONUS  PROBANDI   ...         506  note;  317,  336,  349,  352  note;  219;  210 
See  Act  XIY  op  1859,  s.  20.    See  Hindu  Law.    See 
Limitation.    See  Revenue  Sale. 

PARTIES  TO  SUIT ...       65,  289,  290  note,  291  note,  292,  note, 

293  note,  370 ;  App.  2 
See   Act  YIII  of  1859,  ss.  210,  211,  246.     See  Co- 
sHABEBs.    See  MiNOB,  Suit  against. 


CONVEYANCE  App.  7 

See  Mobtoagob. 

PARTITION  BY  SONS         385 

See  Hindu  Law. 

— IN  FATHER'S  LIFETIME        90,  373 

See  HiBDU  Law. 
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PARTNER,  SIGNATURE  AND  VERIFIOATION  OF  PLAINT 
BY  ONE  •••  •..  •••  ...  ...  ...      S5 

See  Plaiht.    . 


PAYMENT  TO  UNAUTHORIZED  AGENT 360 

See  Goods  Solo  ahd  Dbutbekd,  Action  fob. 

PENALTY .M  4ffl,  456  note,  457  note,  473  note 

See  Imteeut,  Rati  or. 

PERSONAL  RBPRESENTATIYB       66  note 

See  Act  VIU  of  1869,  f.  246. 

: OP  JUDGMENT-DEBTOR, 

CLAIM  BY  >».  ...  -.  ■••  •.•  ...     65 

See  Act  VIII  of  1859,  w.  210,  211,  246. 

PLAINT— ilc<  Vni  of  1859,  w.  26,  29-2^Ztf*  of  HonarA  Where 
the  Goyemment  has  recognized  a  person  as  having  a  rigbt  to  bear 
particular  titles,  a  plaint  in  a  suit  against  such  person  does  not 
contain  "  the  description  of  the  defendant**  in  accordance  with 
8.  26  of  Act  yill  of  1839  if  such  titles  are  omitted.  In  sndi  a 
case  the  plaintiff*  should,  on  the  objection  being  taken  by  the 
defendant,  be  ordered  to  amend  the  plaint ;  and  if  such  order  is 
not  complied  with,  the  plaint  should  be  rejected. 

Mahabaja  of  Yiziahaokam  v.  Raja  Lakshmi  Chaixata  ...    4^ 


••] 


KissKv     Chahd     Golacha    v.    MnoftAj    Kootubia    Rot 
Bahabcb    •••  •••  •••  •.•  ...  445  note 

,  .  Signature  and  VerifieaHon  by  one  Partner  of  a  Firm — Ad 

Vlllof  1859,  *.  27— ilc/  XIV  of  1870— Phic«kjc.]  By  the  prsc- 
tice  of  the  Court,  in  a  suit  bcought  bj  a  firm,  one  partner  can, 
without  having  obtained  special  leave,  verify  the  plaint  on  his  own 
behalf  and  also  on  behalf  of  his  co-partners. 

Q,WBre, — Whether  such  a  practice  is  correct,  or  ought  to  be 
allowed  to  contuiue  ? 

Act  XrV  of  1870  does  not  affect  the  procedure  of  the  High 
Court. 

Ramchuhdbb  V,  Choohbblall  ...  »••  ...  ...     35 

■      .,  SPECIFICATION  OP  LAND  IN 290  note 

See  Go-8HA|tBB8. 

PLEADING— 0/«r  wiihovi  Prejudice^Act  Vlll  of  1859,  s.  124. 

Ualfobp  V.  Tkb  East  Ihdian  Railway  Co.      •»•  App.  19 

POSSESSION    OP    GOODS    BY    PERSON    OTHER     THAN 

OWNER  tt*  ...  ...  •••  •••  an        4S 

See  CoBTBACT  Act,  s.  108,  ExciP.  1. 

POTTA,  ACCEPTANCE  OP ^.    229 

See  Ebhahgbxbbt  of  Rbrt. 

PRACTICE  ...  ...  ...  ...  App.  7;  35;  107;  App.  4 

See  Mobtgagob.     See  Plaint.     See  Spbcial  Appbal. 
See  Taxation.     " 

PRESCRIPTION— i^W  and  Air-^User— Acquiescence.']  The  law 
of  prescription  applicable  to  India  is  the  English  law  previous  to 
the  passing  of  the*  Prescription  Act,  2  &  3  Will.  IV,  e.  71.  In 
order  to  establish  a  right  to  light  and  air,  an  uninterrupted  nser  of 
at  least  tyentj  jears,  with  the  acquiescence  of  the  owner  of  the 
servient  tenement,  must  be  shown. 
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In  a  suit  to  restrain  the  defendanta  from  obstructing  the  light 
and  air  through  certain  windows  of  a  bouse  belonging  to  the 
plaintiffs,  it  was  shown  that  the  enjoyment  of  the  uleged  right 
began  on  14th  April  1850,  the  windows  then  being  in  a  sufficiently 
finished  state  to  create  the  right!  In  March  1870  the  plaintiffii 
received  notice  from  the  defendants  of  their  intention  to  erect  a 
building  which  would  have  the  effect  of  obstructing  the  passage  of 
light  and  air  through  the  plaintiffs*  windows.  The  building  was 
actually  comiftenced  on  23rd  March  1870,  but  it  was  not  actually 
raised  to  such  a  height  as  to  amount  to  an  obstruction  imtil  some 
days  after  the  twenty  years  had  elapsed.  Held,  that  there  was  not 
an  enjoyment  for  twenty  years  with  the  acquiescence  of  the 
defendants  such  as  entitled  the  plaintiffs  to  maintain  the  suit. 

Qucere. — Whether  proof  of  constructive  knowledge  on  the  part 
of  ibe  defendants  would  not  be  sufficient  to  show  their  acquie- 
scence ? 

Elliott  v.  Bhoobun  Mohun  Bonibjeh    •••  ...  ...    406 

PRESUMPTION        ...  ...  ...        •  ...  317,  336, 849, 352  note 

See  Hnn>n  I/aw. 

PRINCIPAL  AND  AGENT 360 

See  Goods  Sold  and  Delivbriu),  Action  jfom 

Jl  aXvIaJLX  X    «..  ...  •••  •••  ...  ,,.  ,,.     2o7 

See  Succession  Act,  s.  282. 

OF  OFFICIAL  ASSIGNET5  App.  1 

See  Attachment  before  Judgment. 

PRIVILEGED  COMMUNICATION 249 

See  Reyision. 

PROCEEDING  TO  ENFORCE  DECREE         506  note;  500 

See  Act  XIY  of  1859,  s.  20.  See  Execution  of  Decree. 

PROCESS  AGAINST  ONE  OF  JOINT  JUDGMENT- 
DEBTORS  504  note 

See  Execution  of  Degree. 

PROMISSORY  NOTE  PAYABLE  BY  INSTALMENTS— Coiwc 
of  AcHan-^Act  IX  of  1850,  *.  34^ Act  VIII  of  1859,  *.  7.] 
When  two  or  more  instalments  of  a  promissory,  note,  payable  on 
the  &ce  of  it  by  instalments,  are  due,  tne  holder  of  the  note  is  not 
at  liberty  to  sue  separately  for  each  instalment,  or  for  some  of 
them ;  he  must  sue  for  all  the  instalments  due  in  one  action.  A 
judgment  recovered  in  a  suit  for  one  instalment  when  others  are 
due  is  a  bar  to  a  suit  subsequently  brought  for  the  latter. 

Mackintosh  v.  Gill    ...  ...  ...  ...  ...      37 

RECEIPT  OF  SALE  PROCEEDS       506  note 

See  Execution  or  Decree. 

REFERENCE  BY  SMALL  CAUSE  COURT —Att  XXVI  of  1864, 
8.  7 — Application  to  Small  Cause  Court  for  new  Trial-^Judgment 
contingent  on  Opinion  of  High  CourtJ]  The  decision  of  a  Small 
Cause  Court  rejecting  an  application  for  a  new  trial,  but  making 
such  rejection  contingent  upon  the  opinion  of  the  High  Court,  is 
not  such  a  judgment  as  can  be  referred  under  s.  7,  Act  XXYI 
of  1864. 

Hall  o.  JoAKiH  ...  ...  ...  ...  ...      34 


TO  ARBITRATION 266,  267  note,  App.  13 


See  Aabitbation, 
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BEFUSAL  TO  BEGI8TBE    ... 

See  UHDsa-TBmnu,  Saui  of. 

BEGISTBATION  ACT  (XX  OP  1866),  s.  86  ... 
See  Uhdbb-Tbiiubb,  Salb  of. 

BBGULATION— 1793— UI,  a.  21         

See  Ihtbbbbt,  Batb  of. 

^vin,  8.  51     

See  Ebbarcbmbnt  of  Bbbt. 


«.« 


1799— VII 


See  Ubdbb-Tbbvbbi  8alb  of. 
1812— V,  0.  10 


See  Enhabcbmbht  of  Bbht. 

,  i.  26 

See  Appbal. 

1819— vni ... 


•••  ••• 


••• 


See  Urdbb-Tbnubb,  Salb  of. 
-1827— V,  f.  3 


Pag« 

492 

Dole 

492 

note 

451 

229 

484 

229 

366 

••a 

484 

•  •• 

366 

See  Appbal. 

BENT,  ENHANCEMENT  OP 229 

See  Ebhangbmbmt. 


SUIT  POB  SHABE  OP,  BY  ONE  OP  dBVEBAL  OQ- 


SHAKEBS  ...  289,  290  note,  291  note,  292  note,  293  note 

See  Go-sHABBBs. 

SALE,  SUIT  TO  SET  ASIDE  370 

See  C0-8HABBB8. 

BESIDENCE  OP  WIDOW 238 

See  HiNDD  Law. 

RES  JUDICATA-^-Act  VI2I o/lSS9,8. ^-^Cause 0/ AcUm-^Ancee- 
iral  Property.']  C,  a  Hinda,  subject  to  the  MitakBhara  law,  adopted 
S  and  afterwaras  B,  and  made  a  will,  whereby,  after  providing  for  his 
widow,  the  family  worship,  &c.,  he  made  a  division  of  his  real  and 
personal  property  between  his  two  adopted  sons.  Provision  was  also 
made  for  forfeiture  by  either  of  the  sons  in  case  they  disputed  the 
will,  in  which  event  the  whole  estate  was  to  go  to  the  other  son. 
This  will  was  registered  and  jfiled  in  the  Collector's  Court.  S  was 
subsequently  disowned  by  C,  and  declared  to  have  forfeited  his 
right  to  anything  under  the  will.  In  1859,  S  brought  a  suit 
agiunst  C,  JB,  and  certain  persons  who  claimed  portions  of  the 
property  under  deeds  executed  by  C,  to  cancel  those  deeds,  to 
cancel  the  will,  to  set  aside  the  adoption  of  B,  and  for  mainte- 
nance. In  this  suit  he  alleged  that  C  had  no  power  to  make  any  of 
the  devises  of  real  estate  contained  in  the  will,  inasmuch  as  the 
whole  estate,  consisting  of  property  inherited  b^  C  and  property 
acquired  by  him  from  the  income  of  such  inhented  property,  was 
ancestral.  The  only  issue  raised  in  that  suit  referring  to  the  will 
was  whetlier  it  was  assented  to  by  S.  The  first  Court  found  that 
it  had  been  so  assented  to ;  that  the  adoption  of  B  was  valid ;  and 
that  Si's  conduct  justified  C  in  disinheriting  him :  the  suit  was 
accordingly  dismissed.  S  appealed  to  the  High  Court,  and  in  his 
grounds  of  appeal  raised  the  same  contention  as  before,  vtz.,  that 
the  whole  of  the  real  property  was  ancestral,  and  therefore  C  had 
no  power  to  dispose  of  it  without  his  consent.  The  High  Court, 
in  1863,  varied  die  decree  of  the  first  Court,  and  held  that  the  will 
must  be  set  aside  so  far  as  it  afiected  the  right  of  jS  in  liie  ances- 
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tral  property,  but  that  the  ancestral  property  only  ineladed 
that  inherited,  and  not  that  acquired  by  C  with  the 
income  of  the  inherited  property.  In  a  suit  brought  by  <$,  after 
the  death  of  B  and  C,  against  J3*«  widow  and  the  parties  to  the 
former  suit,  or  their  representatives,  to  obtain  possession  of  the 
whole  estate  of  C  on  the  ground  that  both  the  inherited  properly 
and  the  property  acquired  from  the  income  thereof  were  ancestral. 

Held  (reversing  the  decision  of  the  H]£^  Court)  that,  although 
the  issue  as  to  the  assent  of  iS  to  the  will  clearly  embraced  only  a 
portion  of  the  controversy  between  the  parties,  the  Court  had 
jurisdiction,  and  indeed  was  bound,  to  decide  whether  or  not  the 
will  was  operative  as  to  all  or  to  any  and  what  portion  of  the 
property,  and  that  its  decision  on  that  point  was  binding  on  the 
parties. 

According  to  the  general  law  relating  to  res  judicata^  where  a 
question  has  been  necessarily  decided  m  effect,  though  not  in 
express  t^ms  between  parties  to  a  suit,  they  cannot  raise  the  same 

Siuestion  as  between  tnemselves  in  any  other  suit  in  any  other 
orm. 

S.  2,  Act  ym  of  1859,  does  not  prevent  the  operation  of  this 
general  law.  The  words  "  cause  of  action**  in  that  section  must 
be  construed  in  reference  to  the  substance  rather  than  the  form  of 
the  action. 

SOOBJOMONBB  DaTBB  V,  SuDDAITUND  MoHaPATTEB  ...  ...      304 

BES  JUDlCATA^Aci  VIII of  1859,  s.  l^-^urUdiction^Suit for 
Land.']  A  brought  a  suit  in  the  Court  of  S  against  B  for  certain 
land  as  being  an  accretion  to  an  estate  in  the  district  of  S.  B 
claimed  it  as  being  part  of  his  estate  in  the  district  of  O,  to  which 
district  he  alleged  the  land  had  in  a  former  decision  been  found  to 
belong.  The  Court  of  S  held  that  the  land  was  an  accretion  to 
A's  estate  in  the  district  of  S,  In  a  subsequent  suit  brought  by 
B  in  the  Court  of  O  against  A  for  the  land  to  which  the  subject  of 
the  former  suit  had  been  found  to  be  an  accretion,  Hekij  that  the 
holding  in  the  former  suit  necessarily  decided  that  the  land  claimed 
by  B  was  in  the  district  of  /$,  and  therefore  that  the  Court  of  O, 
under  Act  YUI  of  1859,  s.  14,  had  no  jurisdiction. 

Pahalwan  Singh  v,  Mahabaja  Muheshub  Buksh  Sinqb 
Bahadoob  ...  •••  ...  ...  ...  ,„    391 


'Deed  of  Gift—Fraud,']    A  deed  of  gift,  valid 


and  operative  between  the  parties  thereto,  cannot  be  avoided 
because  in  another  suit  between  different  parties  it  has  been  held 
to  be  fraudulent  as  against  creditors. 

QwBre, — Whether  a  donor  can  avoid  his  own  deed  on  the 
ground  of  his  own  fraud  ? 

RaMANUGBA  NaBAIN  17.  HklAHASUIIDnB  KuvwAB        ...  ...      433 


'Enhancement   of  Rent — Declaratory    Decree,"] 


Where,  in  a  suit  for  enhancement  of  rent,  the  plaintiff  failed  to 
prove  notice  of  enhancement,  but  the  Court  enquired  into,  and 
gave  a  declaratory  decree  as  to,  his  right  to  enhance,  such  decree 
is  decisive  of  the  right  in  a  subsequent  suit  for  enhancement  of 
the  rent  of  the  same  tenure  founded  on  a  valid  notice. 

NVFFSBCHURDBB  PaUL  ChOWDBT  V,  POULSON  ^..  ...         53 

RESUMPTION  ....       • 120 

See  Act  of  Statb. 

REVENUE  SALE      ...  ..,  .  297 

£fee  Act  XI  of  1869,  s.  5. 
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REVENUE  SAhE-^Zemindari^Onus  ProbaHdi^JMurs-^Appea^ 
Objection  on.]  An  auction-purcbaaer  at  a  revenue  sale  of  a  per- 
manentlj-Bettled  estate  is  remitted  to  all  the  rights  possessed  by 
the  original  settlor  at  the  date  of  the  settlement.  In  order  to 
abolish  tenures  and  incumbrances  subsequently  created,  his  cause 
of  action  dates  from  his  purchase.  The  existence  of  such  tenares 
at  the  date  of  the  permanent  settlement  must  be  proyed  by  their 
holders ;  the  presumption  in  favor  of  a  purchaser  resting  upoa  the 
principle  that  every  biga  of  land  sold  must  contribute  to  the 
public  revenue,  unJees  specially  exempted.  The  tendency  of 
recent  legislation  and  decision  has  been  to  give  force  to  the  con- 
trary presumptions  arising  from  long  and  undisturbed  possession. 

In  a  suit  by  an  auction -purchaser  of  a  permanently  settled 
estate  to  recover  certain  yuMurs  of  which  the  defendants  had  been 
admittedly  in  possession  for  nearly  fifty  years,  and  which  they 
claimed  as  incidents  to  a  tenure  which  existed  before  the  date  of 
the  permanent  settlement,  it  was  held  that  the  onus  was  on  the 
plaintiff  to  prove  his  title  affirmatively. 

The  Judicial  Committee  refused  to  enterUun  an  objection  taken 
in  the  grounds  of  appeal,  which  had  not  been  taken  on  appeal  to 
the  High  Court. 

Julkur,  or  the  right  of  fishery,  may  exist  in  India  as  an  incor- 
poreal hereditament,  and  as  a  right  to  be  exercised  upon  the  land 
of  another. 

FoBBBs  o.  Mhbb  Mahobisd  HOSSBIN         ...  ...  ...     210 

REVISION— CrtWaoZ  Procedure  Code  (Act  X  of  1872J,  s#.  283, 
286,  294,  fr  ^T^Power  of  High  Court-^''  Material  Error  "— 
Privileged  Communications.']  Where  the  High  Court  sent  for  the 
record  of  a  case,  and  it  appeared  therefrom  doubtful  whetlier  the 
evidence  was  sufficient  to  support  the  conviction,  the  Court  refused 
to  interfere,  there  being  no  material  error  in  law,  or  in  the  pro- 
ceedings which  rendered  such  conviction  illegal  and  improper. 

Per  Glovbb,  J. — The  power  of  the  High  Court  under  s.  294  of 
Act  X  of  1872  is  limited  to  sentences  and  orders  passed  by  sub- 
ordinate Courts,  as  distinct  fix)m  judgments  of  sucn  Courts,  and  a 
judgment  cannot  be  interfered  wiUi  (except  in  esses  where  the  law 
gives  an  appeal  on  the  facts),  unless  it  be  shown  that  it  is  contraxy 
to  law. 

Per  FoNTiFEX,  J. — The  High  Court  cannot,  under  s.  294  of 
Act  X  of  1872,  interfere  with  a  conviction,  unless  there  has  been 
some  material  error  of  law  which  renders  such  conviction  illegal 
and  improper  in  law. 

Semhle. — Communications  between  a  prosecutor  in  a  criminal 
case  and  his  attorney,  and  between  the  attorney  and  his  clerk,  with 
respect  to  the  case,  are  not  privileged. 

In  the  mattbb  of  thb  Pbtition  of  Bblilios         •..  ...    249 


-,  s.  297— 


"  Material  Error^'] 

Tbb  QuBEN  o.  Ramkabu...  «..  ...  ...        253  note 

_. , ^  ,,.  296, 

297— Power*  of  High  Court — Sentence  of  Acquittal,'] 

QuEEB  V.  Uatu  Khan  ...  ...  ...        App.  22 

RIGHT  OF  AOilON  ...  201,  203  note,  207  note;  208  note 

See  Execution  of  Dbcbbe,  Suit  fob  Pbofbbty  takbh 
IN ;  Suit  fob  Tbbsfass  comhittbd  in. 

OCCUPANCY 82 

See  OccupANCT  Right. 
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RYOT,  TRANSFER  BY        ...  ...      82 

See  OccupAHCT  Riqht. 

RYOTI  KADIMI  TENURE •  ...    229 

See  Enhakcbment  of  Rent. 

SALE  FOR  ARREARS  OF  REVENUE.    See  Revbkdb  Sale. 

OP  GOODS,  TITLE  CONVEYED  TO  VENDEE  UPON...      42 

See  Contract  Act,  s.  108,  Excep.  \. 

MORTGAGED  PROPERTY  UNDER  DECREE         App.  7 

See  Mortgagor. 

' UNDER-TENURE  ...  484,  485  note,  487  note,  488  note, 

489  note,  492  note 
See  Ukder-Tenure. 

SEIZURE      ...  •»«  •..  .»>  .t.  •••  •••     129 

See  Act  op  State. 

SENTENCE,  ILLEGAL  App.  2 

See  Conviction. 


■ OF  ACQUITTAL  App.  22 

See  Revision. 

SEPARATE  ACQUISITION 317,  836,  349,  352  note,  430 

See  Hindu  Law. 

SERVICE  OF  NOTICE  OF  ENHANCEMENT        - 229 

See  Enhancement  of  Rent. 

SMALL  CAUSE  COURT        ...       34 

See  Reference. 

SPECIAL  APPEAL-ilc<  VIII  of  1859,  ss,  372,  387— ^c/ ZZ/// 
of  1860,  a.  \—Act  XXIII  of  1861,  *.  27.]  No  special  appeal 
lies  from  a  regular  appeal  from  an  order  made  in  execation  of  a 
decree  passed  in  a  suit  of  a  nature  cognizable  by  a  Small  Cause 
Court,  though  the  suit  was  instituted  before  the  passing  of 
ActXLIIIof  1860. 

GoRA  Chand  Misser  o.  Raja  Batkanto  Narain  Singh      •••     261 


.,  s.    Z^7—Act    XLIII   of 


1860--^c^  XXIII  of  1861,  M.  27  ^  44.]  No  special  appeal 
lies  in  a  suit  of  a  nature  cognizable  by  a  Small  Cause  Court, 
although  the  suit  may  have  been  instituted  before  Act  XXIII 
of  1861  came  into  operation. 

SooRjo  CooMAR  Surma  Rot  v.  Krishto  Coouar  Cbowdqrt...     224 


ADMISSION    OF,    AFTER   PRESCRIBED 


PERIOD— i4c^  VIII  of  1859,  «.  198— Cbpy  of  Judgment^  Delay 
in  furnishing,'] 

Raja  Nilmonet  Sing  Deo  v,  Chinibas  Mahanti    •••  ^PP>  8 


■Appeal  to  Privy   Council — Practice.']     Where  a 


case  has  been  heard  by  the  High  Court  on  special  appeal,  and  on 
appeal  to  the  Privy  Council  it  is  desired  to  include  in  the  appeal 
the  decisions  of  the  lower  Courts  on  the  facts,  an  application  for 
special  leave  to  do  so  should  be  made  previous  tflihe  hearing. 
The  Judicial  Committee  will  not,  as  a  rule,  allow  a  petition  of 
appeal  irom  those  decisions  to  be  put  in  at  the  hearing,  nunc  pro 
tunc, 

GOLAM  AlI  v.  KalLTKISHBN  TnAKOOR    ...  ...  .M      107 
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SPECIAL  APPEAL,  OBJECTION  TAKEN  FOE  FIRST  TIME 
ON  ...  ...  ...  ...  ...  .«.  289, 292  note 

See  Co-BHABBM. 

STATUTE  11  &  12  VICT.,  C.  21,  8«.  7  &  49         App.  1 

See  ArtkCBUMMT  bbfobs  JuDOMnrr. 

— . 24  &  25  VICT.,  C.  67 ...  ...     167 

See  Act  of  Statb. 

SUCCESSION  ...  ^  396 

See  Hnrpu  Law. 


—  ACT  (X  OP  1865) 428 

See  Dbbivatiyx  Ezbcutob. 

"■^■^■■"i  88.  2aC3  ••■  ...  «•«      35o 


See  MiHOB. 


.,    8.    282— JVwn^— ilcf    VIII  of 


1859,  «.  203 — Decree,  SatUf action  of-^ExeetUor — Adminieirator.'] 
Where  a  person  obtains  a  decree  against  an  executor  or  adminis- 
trator, he  18  entitled  to  hare  his  decree  satisfied  out  of  the  assets 
of  the  deceased,  and  s.  282  of  the  Indian  Succession  Act  does  not 
interfere  with  that  right. 

NiLKOMUL  Sraw  o.  Rbbd  ...  ...  •••  .*.     287 

SUIT  AGAINST  MINOR        App.  2 

See  MinoB. 

FOR  LAND      ...  ...  ...  ...  ...  ...    391 

See  Rbs  Judicata. 

^,  VALUATION  OF  ...   113, 115  note 

See  CocBT  Fbbs  Act,  sb.  6  &  12. 

TAXATION — Commission,  Charge  by  Judicial  Officer  for  executing — 
Coun$eVs  Fees — Insolvent  Court — Practical 

in  re  Ghassbbbam        .1.  ...  ...  ...  App.  4 

TENANCY,  MONTHLY  OR  YEARLY  263 

See  Landlobd  and  Tebant. 

TENANT.    See  Lmdlobd  ahd  Tbnaht. 

'♦  TENURE,"  MB ANDfG  OF 484 

See  Ubdeb-Tbhubk,  Salb  of. 


.,  TRANSFER  OP] 


SuDBTB  Fubiba  t.  BoisTUB  PvBiBA  ...  ...  84  note 

TITLES  OF  HONOR  448,  445  note 

See  Plaint. 

TRANSFER  BY  RYOT  ... 82 

See  OcGUFANCT  Right. 

TRESPASo£K  •••  •••  •••  •••  •••  •••     2/4 

See  Limitatiob. 

UNCHASTITY  ..."  ...    238 

See  HiBDu  Law. 

UNDER-TENURE,  SALE  OF— ilc/  X  of  1859,  *.  105.] 

DowLUTi|Azi  Chowohbto.  MooBSBBB  MuNWAB    ...  485  note 

Wahbd  Ali  0.  Sadiq  Ali  ...  ...  ...         487   note 

....^....^.^ Frand-^ 

Registration  Act  (XX  of  1866^,  s,  se-^ReJusal  to  Register.'] 

Mo  JOB  MoLLO  V.  DuLA  Gazi  Eulab         ...  •*.         492  note 
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UNDER-TENURE,  SALE  OF-^Act  X  o/ 1859,  w.   105  5-106— 
IrreguUxriiy—Siay  of  Sale-^Beng,  Act  VII 1  of  1865,  «.  6  jr  13.] 

Anuudlall  Mookebjbb  o.  Khalika  Febsad  Misssb  489  note 

"  Tenure,''  Meaning  of^Regs.  VII  of  1799  ^  VIII  of  1819— 
J^eti^.  ilc<  VIII  of  1865,  «.  6 — Non'regisirationJ]  By  the  word 
"  tenure,**  as  used  in  8.  105,  Act  X  of  1859,  is  meant  not  the  right 
or  interest  of  any  person  in  the  land,  but  the  holding  or  the 
interest  which  has  been  created  by  the  lease,  and  it  is  the  latter 
which  is  sold  on  a  sale  under  s.  105. 

Therefore,  where  A,  at  a  sale  in  execution  of  a  decree  for  debt, 
bought  the  right,  title,  and  interest  of  the  holder  of  a  transferable 
under-tenure,  and  previous  to  the  confirmation  of  such  sale  the 
zemindar  sued  the  tenant  for  arrears  of  rent,  and  obtained  a  decree 
under  which  he  sold  the  tenure  to  persons  who  conveyed  it  to  B, 
and  A  under  the  circumstances  neither  registered  the  transfer  to 
himself,  nor  made  any  deposit  of  rent  as  allowed  by  s.  6,  Beng.  Act 
VUI  of  1865,  Heldy  that  he  was  not  entitled  to  recover  possession 
&om  B, 

Shahchanb  Kukbu  V,  Bbojonath  Pal  Chowohbt  ...    484 


S8. 105,  ^  108  to  110.] 


Gbish  Ghundbb  Mitteb  v»  Sheikh  Jhaku  ...  488  note 

ljS£iK  •••  •••  ..I  •••  ...  ...  •.•     406 

See  Pbbscbiption. 

VALUATION  OP  SUIT  370;  113,  115  note 

See  Go-sHABBBs.    See  Goubt  Fees*  Act,  ss.  6  &  12. 

WIDOW,  MAINTENANCE  OP  238 

See  Hindu  Law. 

^  SHARE  OP,  ON  PARTITION        385 

See  Hindu  Law. 

WILL,  APPOINTMENT  BY  App.  21 

See  GouBT  Fees  Act,  Schbd.  I,  No.  1 1 . 

,  GONSTRUGTION  OP  74 

See  Abmbnian  Will. 


Proviso  for    Cesser — Condition — Conditional     Limitation — 

Breach  of  Condition.l  P  C  2^,  a  Hindu,  died  leaving  an  Only  son ' 
O  M  T,  and  having  first  made  his  will  in  English,  whereby,  after 
declaring  that  he  had  already  made  sufficient  provision  for  his  son 
(?  ilf  7;  and  that  (?  M  T  was  to  take  nothing  under  the  will, 
he  gave  all  his  property  to  trustees,  upon  trust,  as  to  the 
personal  estate,  '^  to  collect  and  get  in  the  same  **  with  certain 
specified  exceptions,  and  thereout  to  pay  his  funeral  expenses  and 
debts  "  and  such  legacies  as  were  not  by  the  will  postponed  in  pay- 
ment ;  **  and  to  invest  the  residue,  and  out  of  the  annual  proceeds 
of  such  investments,  so  fiir  as  the  same  would  extend,  to  pay 
certain  annuities  and  postponed  legacies  as  they  became  due,  and  to 
pay  such  surplus  income  as  might  from  time  to  time  exist,  to  the 
person  entitled  to  the  beneficial  enjoyment  of  the  real  property 
or  the  surplus  rents  or  profits  thereof;  with  an  ultimate  trust,  after 
all  the  legacies  and  annuities  had  been  satisfied,  for  the  person  or 
persons  entitled  to  the  beneficial  enjoyment  of  the  rM  property. 
And  as  to  the  realty,  upon  trust,  until  all  the  debts  and  legacies 
had  been  paid,  and  all  the  annuities  had  fallen  in,  to  receive  the 
rents,  and  thereout  in  the  first  instance  to  pay  the  unsatisfied 
legacies  and  annuities,  and  to  pay  the  surplus  rents  to  die  person 
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or  persona  for  the  time  being  to  whom  the  real  estate  (subject  to 
the  devise  to  the  trustees)  was  given  by  the  will.  And  as  a  first 
charge  on  the  net  income  of  the  real  property  (after  satisfying  the 
expenses  of  establishments),  the  testator  directed  the  trustees  to 
pay  Rs.  80,000  per  annum  to  the  person  for  the  time  being  entitled 
to  the  beneficial  enjoyment  of  the  real  property  or  the  surplus 
income  thereof.  He  further  directed  them,  after  all  the  annuities 
and  legacies  had  fallen  in  and  been  satisfied,  to  convey  the  real 
estate,  so  far  as  the  then  condition  of  circumstances  would  permit, 
unto  and  to  the  use  of  the  person  entitled,  under  the  limitations 
contained  in  the  will,  to  the  beneficial  interest  therein.  The  first 
limitation  was  to  J  M  T  for  life.  At  the  end  of  the  limitations  of 
the  real  estate,  the  will  contained  the  following  proviso  : — 

**  Provided  always,  and  I  hereby  declare  that,  if  any  devisee,  or 
tenant-for-life  ....  shall  permit  or  suffer  the  said  property 
so  devised  and  limited  as  aforesaid,  or  any  portion  thereof,  to  be 
sold  for  arrears  of  Government  revenue,  or  shall,  after  attaining 
his  niajoritv,  cease  to  keep  up  in  a  due  state  of  repair,  and  to  use 
as  his  residence  in  Calcutta,  the  said  baithakhana  house  and 
premises  where  I  now  reside,  and  make  use  of  and  enjoy  my 
library,  horses,  carriages,  furm-yard,  furniture  in  the  said  house, 
and  jewels,  gold  and  silver  plates,  &c.,  in  my  use  or  possession, 
then,  and  immediately  thereupon,  the  devise  and  limitations  in  this 
my  will  contained  and  declared  shall  wholly  cease  and  determine 
as  to  him,  and  the  person  next  in  succession  to  him  under  the 
limitations  aforesaid  shall  at  once  succeed,**  as  if  the  person  com- 
mitting breach  of  such  conditions  had  then  died. 

The  testator  died  in  Angust  1868.  In  December  1868,  his  son 
O  M  7*  instituted  a  suit  for  the  purpose  of  avoiding  and  setting 
aside  the  trusts  and  limitations  of  the  will,  except  so  far  as  they 
were  for  payment  of  debts,  legacies,  and  annuities.  This  suit  was 
dismissed  on  the  1st  of  April  1869.  O  At  T  appealed,  and  on  the 
1st  September  1869  the  Appeal  Court  declared  him  to  be  abso- 
lutely entitled  to  the  personalty,  subject  to  the  trusts  for  payment 
of  debts,  legacies,  and  annuities,  and  entitled  on  the  death  of  the 
defendant  jM  7*,  the  tenant-for-Iife,  to  the  realty.  J  M  T  and 
others  claiming  under  the  limitations  in  the  will  appealed  to  the 
Privy  Council ;  and  O  M  T  filed  a  cross-appeal  in  which  he  claimed 
that  the  gift  of  the  life-estate  toJMT  ought  to  be  declared  void. 
By  the  order  of  Her  Majesty  in  Council,  which  was  dated  the  9th 
of  Angust  1872,  and  which  arrived  in  Calcutta  in  September  1872, 
all  the  limitations  afler  the  limitation  to  J  M  T  were  declared 
void  and  inoperative,  and  it  was  further  declared  that  J  M  T  was 
beneficially  entitled  to  a  life-interest  in  the  realty,  and  also  in  the 
personalty  directed  to  be  conveyed  or  converted  into  a  fund, 
subject  to  the  payments  in  the  will  directed  to  be  made,  and  to  the 
provisions  in  the  will  not  thereby  declared  to  be  void ;  and  also, 
until  the  legacies  and  annuities  fell  in  and  were  satisfied,  to 
Rs.  2,500  a  month  out  of  the  net  rents  of  the  realty,  and  also  to 
the  surplus  rents  of  the  same  and  the  surplus  interest  of  the 
personalty ;  and  that,  npon  the  failure  or  determination  ofJM  Ts 
life-interest,  O  M  T  was  entitled  as  heir-at-law  to  the  real  and 
personal  property.  The  proviso  for  cesser  was  not  among  the 
provisions  of  the  will  which  were  declare<l  void.  J  M  T  was  one 
of  the  trustees  under  the  will.  Afler  the  testator*s  death  the 
business  of  the  estate  continued,  as  theretofore,  to  be  carried  on 
in  a  portion  of  the  baithakhana  house :  and  J  M  T,  who  had  a 
family  dwelling-house  of  his  own,  used,  up  to  November  1869,  to 
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attend  at  the  haiihahhana  daily  for  the  traiiBaction  of  business. 
In  November  1869,  J  M  T  quarrelled  with  his  co-trustees,  and 
ceased  to  go  to  the  haithahhcaui.  In  April  1870,  he  demanded  from 
the  other  trustees  that  possession  of  the  haiOialOiana  should  be 
given  to  him,  and  upon  their  insisting  on  the  right  to  occupy  the 
portion  of  the  haitlialLhana  used  for  the  purpose  of  the  estate  busi- 
ness, sued  them  for  possession.  In  July  1870  a  decree  for  possession 
was  made  in  his  favor :  the  trustees  appealed,  and  ultimately,  in  July 
1871,  the  Appellate  Court  made  a  declaration  that  it  was  consist- 
ent with  the  trusts  of  the  will  that  J  M  T  should  enter  into  posses- 
sion ;  and  the  trustees,  were  ordered  to  deliver  to  him  possession  of 
the  baiihakhanoy  except  the  portion  of  the  ground-floor  occupied 
for  the  business  of  the  estate.  After  obtaining  his  decree,  J  M  T 
found  that  the  baithakhana  was  in  a  very  bad  state  of  repair,  and 
called  upon  the  trustees  to  have  proper  repairs  executed.  On 
their  refusal  to  do  so,  except  under  direction  of  the  Court,  J  M  T, 
in  December  1871,  brought  a  suit  to  compel  them  to  effect  neces- 
sary repairs:  the  trustees  contested  the  suit,  but  in  March  1872  a 
decree  was  passed  directing  them  to  make  the  repsurs.  Subse- 
quently repairs  were  begun  which  were  completed  in  October  1872, 

In  a  .  suit  hy  O  M  T  alleging  that  J  M  T  had  committed  a 
breach  of  one  or  more  of  the  conditions  contained  in  the  proviso 
for  cesser,  by  not  residing  in  the  baithakhana  house  and  by  neglect- 
ing to  keep  it  in  repair,  and  had  thereby  incurred  a  forfeiture  of 
which  the  plaintiff  was  entitled  to  take  advantage : 

Heldy  that  the  clause  containing  the  provisions  for  cesser  and 
shifting  of  the  estate  was  intended  to  come  into  operation  as  a 
whole,  and  not  piecemeal,  and,  therefore,  that  until  J  M  T  came 
into  fall  beneficial  enjoyment  of  the  life-estate  given  him  by  the 
will,  or  at  all  events  until  he  became  entitled  to  the  surplus  rents, 
the  time  had  not  arrived  when  that  clause  was  intended  to  apply. 

Held  further,  that,  assumuig  that  such  time  had  arrived,  the 
action  of  the  plaintiff  in  contesting  the  right  of  J  M  T,  under  the 
will,  to  occupy  the  baithakhana  house  and  premises,  debarred 
him  from  claiming  that  efiect  should  be  given  to  the  clause  of  for- 
feiture for  non-residencp.  Even  apart  from  any  action  by  the 
pldntiff,  the  conduct  of  the  trustees  in  disputing  the  right  of 
J  M  Tto  possession  of  a  portion  of  the  baithakhana  house,  and 
refusing  to  repair,  would  suspend  the  operation  of  the  forfeiture 
clause  until  October  1872,  inasmuch  as  it  prevented  him  until  that 
time  from  obtaining  such  a  possession  as  was  contemplated  by  the 
forfeiture  clause.  The  forfeiture  clause  was  not  brought  into 
operation  by  the  judgment  and  order  of  the  Judicial  Committee  of 
9th  August  1872. 

Held,  on  the  evidence,  that  J  MT  had  complied  with  the  condi- 
tions as  to  residence. 

Gauendbo  Mohun   Tagore  9.  Raja.   Juttendbo    Mohun 
Tagobe  Bahadoob  ...  ...     '      ...  ...  ...        1 

YEARLY  OR  MONTHLY  TENANCY  263 

See  Landlord  akd  Tenant. 

ZEMINDAR  AND  RYOT      82 

See  Occupancy  Right. 

ZEMINDARI  ...  ...  ...    210 

See  Revenue  Sale. 

IMPARTIBLE  ,  ..i    396 

See  Hindu  Law. 
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